IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAVES PANZULLGQ, : CVIL ACTI ON
: NO 96-3564
Plaintiff,

V.

MODELL' S PA., I NC ,
Def endant .
MEMORANDUM

EDUARDO C. ROBRENO, J. July 8, 1997

This federal discrimnation |awsuit arises out of
plaintiff's allegation that his enployer termnated himfromhis
position as footwear salesman in violation of the Arerican with
Disabilities Act of 1990 ("ADA") because of a physical disability
caused by cavernous hemangi oma, a condition resulting in the
formati on of bl ood vessel tunors in his right hand. Presently
before the Court is the defendant's notion for summary judgnent
pursuant to Rule 56 of the Federal Rules of Civil Procedure. For
the reasons that follow, the Court will grant the notion for
sumary j udgnent.

l.

Summary judgnent is appropriate if the noving party can
"show that there is no genuine issue as to any nmaterial fact and
the noving party is entitled to judgnent as a matter of |aw "
Fed. R Gv. P. 56(c). Wien ruling on a notion for sunmary

j udgnent, the Court nust view the evidence in the |ight nost

favorable to the non-novant. Matsushita Elec. Indus. Co. V.

Zenith Radio Corp., 475 U.S. 574, 587 (1986). The Court nust




accept the non-novant's version of the facts as true, and resolve

conflicts in the non-novant's favor. Biqg Apple BMN Inc. v. BMN

of N Arer., Inc., 974 F.2d 1358, 1363 (3d Cr. 1992), cert.

denied, 507 U. S. 912 (1993).
The noving party bears the initial burden of
denonstrating the absence of genuine issues of nmaterial fact. See

Celotex Corp. v. Catrett, 477 U. S 317, 322-23 (1986). Once the

novant has done so, however, the non-noving party cannot rest on
its pleadings. See Fed. R Cv. P. 56(e). Rather, the non-novant
must then "nake a showi ng sufficient to establish the existence
of every element essential to his case, based on the affidavits

or by depositions and adm ssions on file." Harter v. GAF Corp.,

967 F.2d 846, 852 (3d Cir. 1992); see also Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 255 (1986).

1.
Def endant argues that it is entitled to sumary
j udgnent on the ground that plaintiff has not rai sed a genui ne
issue of material fact as to whether his physical inpairnent
qualifies as a disability, and therefore, according to defendant,
plaintiff cannot establish a prima facie case under the ADA. ‘!
Plaintiff counters, based on his nedical expert's opinion, that

the lifting restrictions that he is under, which preclude him

'Def endant al so argues that sunmmary judgnent is appropriate
since plaintiff has not carried his burden on rebuttal by show ng
that the legitimte, non-discrimnatory reasons articul ated by
t he defendant are pretextual. Because the Court finds that
plaintiff has failed to establish a prina facie case under the
ADA, the Court need not reach this issue.
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fromlifting boxes full of shoes and perform ng heavy physi cal
wor k, establish that he has a disability within the neani ng of
t he ADA.
A

The Anericans with Disabilities Act ("ADA"), 42 U S.C
88 12101-12213, prohibits an enployer fromdiscrimnating
"against a qualified individual with a disability because of the
disability of such individual." 42 U S.C. § 12112(a). To
establish a prima facie case, a person seeking relief under the
ADA must show (1) that he is a nenber of a protected class; (2)
he was qualified for the position; (3) he was discharged; and (4)
the position was ultimately filled by a person not of the

protected class. Adson v. Ceneral Electric Astrospace, 101 F.3d

947, 952 (3d Gir. 1996).

As to the first prong, e.g. that he is a nenber of a
protected class, plaintiff nmust show that he is a disabl ed person
wi thin the nmeaning of the ADA. The ADA defines the term
"disability" as foll ows:

The term"disability" neans, with respect
to an individual--

(A) a physical or nental inpairnent that
substantially imts one or nore of the
following major life activities of such
i ndi vi dual

(B) a record of such an inpairnent; or

(C being regarded as having such an
i mpai r nent .



42 U.S. C. 8§ 12102(2). A person is "substantially limted" if he
cannot performa major life activity or is significantly
restricted in the performance of such activity. See 29 CF. R 8§
1630. 2(j) (1).

To be sure, working, as plaintiff contends, is a major
life activity. See 29 CF.R 8§ 1630.2(i). An individual's ability
to performthe major |ife activity of working is substantially
limted if he is "significantly restricted in the ability to
performeither a class of jobs or a broad range of jobs in
various classes as conpared to the average person having
conparable training, skills, and abilities.”" See 29 C. F.R

1630.2(j)(3)(i); see also, AOson v. Ceneral Electric Aerospace,

101 F.3d 947, 952 (3d G r. 1997) (quoting 29 C.F.R
1630.2(j)(3)(i)). A "class of jobs" includes "jobs utilizing
simlar training, know edge, skills or abilities, wthin that
geographi cal area,"” while a "broad range of jobs in various

cl asses” includes "jobs not utilizing simlar training,

know edge, skills or abilities, within that geographical area,
fromwhich the individual is also disqualified because of the
inpairment." 29 CF.R 88 29 C.F.R 1630.2(j)(3)(ii)(B), (0O
However, "[t]he inability to performa single, particular job
does not constitute a substantial limtation in the maor life

activity of working." 29 CF.R 8§ 1630.2(j)(3)(i).?

’I'n Heilwell v. Mount Sinai Hosp., 32 F.3d 718, 723 (2d Gr.
1994), the Second Circuit again stated "the obvious fact that a
person found unsuitable for a particular position has not thereby

(continued...)




The relevant inquiry as to whether an individual is
substantially limted in the mgjor life activity of working is
"whet her the particular inpairnent constitutes for the particul ar

person a significant barrier to enploynent."” Wbb v. Garelick

Mqg. Co., 94 F.3d 484, 488 (8th Cir. 1996) (quoting Forisi v.
Bowen, 794 F.2d 931, 933 (4th G r. 1986). The analysis is fact

specific. See e.qg., Webb, 94 F. 3d at 488 (requiring a "necessary
and individualized assessnent” of the extent to which the

i npai rment constituted a significant barrier to enpl oynent).

Nei ther a general weightlifting or light-duty work |imtation nor
a restriction against perform ng heavy work per se constitutes a

disability under the ADA. See WIllians v. Channel Master

Satellite Systens, Inc., 101 F.3d 346, 349 (4th Gr. 1996)

(citing Aucutt v. Six Flaggs Over Md-Anerica, 85 F.3d 1311, 1319

(8th Cr. 1996) (finding that as a matter of law, that a twenty-
five pound lifting limtation per se does not constitute a
significant restriction on the magjor life activity of working);

see also, Ray v. didden Co., 85 F.3d 227, 229 (5th Gr. 1996)

("[The] inability to performheavy lifting does not render a
person substantially limted in the major life activity of

working.") (citing Dutcher v. Ingalls Shipbuilding, 53 F.3d 723,

726-27 (5th Gir. 1995))).

(...continued)
denmonstrated an inpairnment substantially limting such person's
major life activity of working." In fact, the Second G rcuit
noted, every circuit to visit this issue has so ruled. See
Heilwell, 32 F.3d at 723-24 (citing cases).
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To aid in this determnation, the Equal Enpl oynent
Qpportunity Conm ssion ("EEOC') has issued guidelines listing
certain factors to be considered including:

(A) The geographical area to which the
i ndi vi dual has reasonabl e access;

(B) The job fromwhich the individual has
been disqualified because of an inpairnent,
and the nunber and types of jobs utilizing
simlar training, know edge, skills or
abilities, within that geographical area,
fromwhich the individual is also disqualified
because of the inpairnent (class of jobs);

and/ or

(C The job fromwhich the individual has
been di squalified because of an inpairnent,
and the nunber and types of other jobs

not utilizing simlar training, know edge,
skills or abilities, wthin that geographical
area, fromwhich the individual is also

di squal i fi ed because of the inpairnment (broad
range of jobs in various classes).

29 CF.R 1630.2(j)(3)(ii). Oher factors listed in the EEQCC
gui del i nes i ncl ude:

(i) The nature and severity of the
I mpai r ment ;

(ii) The duration or expected duration
of the inpairnment; and

(iii) The permanent or long term i npact,

or the expected permanent or long term

i npact of or resulting fromthe inpairnent.
29 CF.R 8 1630.2(j)(2).

In the instant case, plaintiff describes his job at

Model | 's as involving the follow ng duti es:

wai ti ng on custoners, hel ping custoners

sel ect shoes and sneakers to buy, keeping

t he nerchandi se in stock, noving boxes and
cartons of sneakers, unloading trucks,
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keepi ng ny departnent organi zed, stocked,
and cl ean, supervising the other shoe

sal esman, keeping track of inventory and
i nspection of merchandi se in the footwear
depart nent.

Doc. no. 18, exhibit 2 at 2-3.

According to plaintiff, the only portion of his work
assignnent at Mddell's inplicated by his inpairnent involves the
unl oadi ng of trucks:

During my 36 hour per week period of

enpl oynent, trucks came to unl oad

mer chandi se approxi mately once or tw ce
per week. There were usually three or
four associates on duty. Mre associ ates
were hired during busier periods.

Usual | y, a manager and an associ ate woul d
unl oad the truck. There was no particul ar
order regardi ng which associate would
work with the manager to unload the truck.
It usually took sonmewhere in the range of
45 m nutes to an hour to unload a truck.

[ U nl oading of trucks was a relatively
smal|l part of ny overall duties. It only
occurred once or tw ce during the 36 hour
period when | was at work. Over 95% of the
time | was at work | was involved in other
activities. Someone el se had to be on the
fl oor when the trucks were unl oaded.
suggested to Modell's that for the one to
two hours per week that | was at the store
when the truck unloading activities would
occur, that | would be allowed to be on
the floor while sonmeone el se perforned that
duty.

Id. at 3-6.
B
In support of his contention that his ability to work
is substantially limted, plaintiff has proffered the opinion

testinony of A Lee Gsterman, MD., plaintiff's treating
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physician since 1988. Dr. Osternman is a nenber of the staff of
t he Phil adel phia Hand Center, P.C.. Dr. Osternman opines that the
effect of the tunor on plaintiff's hand "limts significant
function of the hand. Particularly [imted are the ability to
push, pull, do repetitive wist activities and heavy lifting. For
this reason, [Dr. Osterman] believe[s] [plaintiff] cannot do
heavy physical work." Doc. no. 18, exhibit 1 at 3. Dr. Osternman
further opines that

[the job selling footwear] is the type of job

[plaintiff] could do. For exanple, fitting of

shoes and getting of shoes would be within the

medical imtations | would place on the use of

his right hand. Wat he could not do would be the
repetitive unloading of trucks full of shoes.

Applying the factors listed in the EEOCC guidelines to
the plaintiff's proofs, the Court concludes that plaintiff has
not raised an issue of fact that he has a disability within the
meani ng of the ADA. Wat plaintiff has shown is that as a result
of the inpairnment he is excluded fromperformng the job of
footwear sal esman who is required as part of his duties to unl oad
nmer chandi se fromtrucks. In fact, plaintiff's own nedi cal expert
agrees that "[selling footwear] is the type of job [plaintiff]
could do," provided that he is not also required to unl oad
trucks. Id. Plaintiff, however, has failed to proffer evidence
relevant to the factors under the EEOC gui delines show ng that he
is excluded from"a class of jobs" or "a broad range of jobs in

various classes" within the geographic area as to which plaintiff
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has reasonabl e access. See 29 C.F.R 1630.2(j)(3)(ii); see also

Dutcher v. Ingalls Shipbuilding, 53 F.3d 723, 727 (5th Cr. 1995)

("[T]he inability to performone aspect of a job while retaining
the ability to performthe work in general does not anpbunt to
substantial limtation of the activity of working."). Therefore,
plaintiff's particular inpairment in this case, i.e. the
inability to do heavy work or to do repetitive truck unl oading,
does not constitute "a significant barrier to enploynent." Wbb,

94 F.3d at 488 (internal citations omtted). Accord, MKay v.

Toyota Motor Mg., US A , 110 F. 3d 369, 373-74 (6th Gr. 1997)

(sunmary judgnent for enpl oyer appropriate where plaintiff only
produced evidence that he was excluded from perform ng assenbly
[ine work rather than fromperformng a class of manufacturing

j obs); Whoten v. Farm and Foods, 58 F.3d 382, 386 (8th Cir. 1995)

(sunmary judgnent for enployer appropriate where plaintiff only
produced evi dence that he was excluded fromperformng "a narrow
range of nmeat-packing jobs" rather than fromperformng a cl ass

of jobs); and Bolton v. Scrivner, 36 F.3d 939, 942-44 (10th Grr.

1994) (summary judgnment for enployer appropriate where plaintiff
only produced evidence that he was excluded fromhis job as an
order selector in grocery warehouse rather than fromperformng a

class of jobs), cert. denied, 115 S.C. 1104 (1995).°

®By contrast, in Johnson v. University of Pennsylvania, G v.
A. No. 96-3617 (E.D. Pa. June 26, 1997), the Court recently
deni ed an enpl oyer's notion for summary judgnment where a
plaintiff with carpal tunnel syndronme proffered evidence that she
was excluded not only fromher particular job as a data entry
(continued...)




L1l

Because plaintiff has failed to rai se a genui ne issue
of material fact that his inpairnent constitutes a disability
under the ADA, the defendant's notion for sunmary judgnment wl |
be granted.

An appropriate order will issue.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES PANZULLO, : CVIL ACTION
: NO 96-3564
Plaintiff,
V.
MODELL' S PA., INC ,
Def endant .
ORDER
And Now, this 8th day of July, 1997, upon consideration
of defendant's notion for summary judgnent (doc. no. 16), and

plaintiff's response thereto (doc. no. 18), and defendant's reply

(doc. no. 31), it is hereby ORDERED that the notion is GRANTED

3. ..continued)

clerk but also that she had applied for and was rejected froma
nunmber of other data entry and conputer jobs with the enpl oyer

i ncluding the position of software support clerk. The Johnson
plaintiff also produced evidence of a statenent from one of her
supervi sors who allegedly told her that she would not be
recomrended for any positions in the field of data entry or
conput er work because of her disability. Accordingly, the Court
in Johnson found that summary judgnment was inappropriate where
the plaintiff had raised a genuine issue of material fact as to
whet her she was excluded froma class of jobs. See id. at 9.
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for the reasons stated in the Court's nenorandumof this date. It
is FURTHER ORDERED that JUDGVENT is entered in favor of defendant
and against plaintiff. It is FURTHER ORDERED t hat defendant's

nmotions in limne (doc. nos. 27, 28, 29, and 30) are DEN ED AS
MOOT.

AND I T I'S SO ORDERED.

EDUARDO C. ROBRENO, J.
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