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DONALD R HULL : ClIVIL ACTI ON
Plaintiff :
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CAROL DOTTER : NO. 96-3087

MART! N DRAGOVI CH,
MARVA CERULLO, and
JEROMVE FRYZEL

Def endant s

MEMORANDUM

Yohn, J. June , 1997
Donald R Hull brought a 42 U S.C. § 1983 cl ai m agai nst

prison officials alleging violation of his Ei ghth Arendnent

rights. The court granted judgnent to defendants on the ground

that the clains alleged by Hull do not constitute objectively

serious deprivations of basic human needs in violation of the

Ei ght h Anendnent prohibition of cruel and unusual punishnent.

Two days prior to the court's order granting judgnent, Hull filed

a notion for a tenporary restraining order and prelimnary

i njunction, alleging harassnent by defendants and their agents in

retaliation for Hull's lawsuit. The court was not yet aware of

this notion when it granted sunmary judgnent to defendants. For

the reasons that follow, Hull's notion will be deni ed.

On April 19, 1996, proceeding in forma pauperis, Hull

filed suit against Carol Dotter, Mrtin Dragovich, Marva Cerullo
and Jeronme Fryzel, all officials at the State Correctiona
Institution at Mahanoy (SCI Mahanoy). Hull alleged that

defendants permtted Hull to be housed for a short period of tine



inacell in which poor air quality caused Hull to suffer
headaches, stomach cranps and nose bl eeds, and that defendants
were deliberately indifferent to his inadequate conditions of
confinenent and serious nedi cal needs. On Novenber 27, 1996,
defendants filed a notion for sunmary judgnent on all clains.

The filing deadline for Hull's reply to defendants’
summary judgnent notion was extended by a series of events and
notions. On January 3, 1997, the court ordered defendants to
conply with Hull's previous discovery request, and extended the
deadline for Hull to reply to defendants' sunmmary judgnent notion
to February 16, 1997. On January 27, 1997, Hull filed a notion
for a restraining order and for a prison transfer to the State
Correctional Institution at Gaterford (SCIl Gaterford). Hul
al l eged that prison officials had denied himaccess to the prison
law | i brary and engaged in acts of harassnment, all in retaliation
for Hull's suit. Four days later, Hull noved to dism ss
def endants' sunmary judgnent notion on the ground that defendants
had failed to conply wwth the court's January 3 order conpelling
di scovery. On February 11, 1997, the court further ordered
defendants to conply with the discovery order, and extended to
February 26, 1997 the deadline for Hull to respond to defendants'
summary judgnent notion. The defendants continued to ignore the
court's January 3 order and, once nore, the court extended Hull's
reply deadline. Finally, on March 28, 1997, the court conducted
a hearing on Hull's notion for a restraining order and prison

transfer, and defendants' non-conpliance with the court's
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di scovery order. In an order dated March 31, 1997, the court
sancti oned defendants for their failure to conply with the
court's prior order, ordered defendants to produce requested
docunents, extended Hull's sunmary judgnent reply deadline to May
14, 1997, denied Hull's transfer request, and denied Hull's
notion for a restraining order with respect to Hull's use of the
law library. The court deferred hearing evidence and argunent
With respect to Hull's allegations of retaliation until the tine
of trial.

On April 22, 1997, Hull filed a notion for |eave to
anmend his conplaint to add Ei ghth Anendnent cl ai ns agai nst the
foll owi ng persons: Nurse E. Kowal uh, Dr. Brian MKeon, and Dr. B.
Si ngh.

Subsequently, defendants conplied with the court's
di scovery order. However, the May 14, 1997 filing deadline
passed and Hull did not reply to defendants' summary judgnent
not i on.

On June 11, 1997, the court granted defendants' notion
for summary judgnment. The court held that the clains alleged by
Hul | do not constitute objectively serious deprivations of basic
human needs in violation of the Eighth Amendnent. |In addition,
the court denied Hull's notion for |eave to anend the conpl ai nt
because Hull's new all egations failed to state a claimfor
relief.

Two days before the court granted summary judgnent to

defendants, Hull filed a second notion for a prelimnary
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i njunction and restraining order pursuant to Fed. R Cv. P.
65(b). Hull clainms that he has been subject to the follow ng
acts of harassnent by defendants, their agents and subordi nates
inretaliation for his lawsuit: (1) prison staff conducted a
search of Hull's cell without Hull or his cell mate being present,
confiscated Hull's legal materials and pens and, later, read the
contents of the legal materials; (2) prison officials gave Hull a
m sconduct for his attendance at the law |library, wherein he was
preparing and researching his case; (3) officials threatened Hul
Wi th a m sconduct for meking inquiries concerning the maintenance
of air filters in the prison ventilation system (4) Hull was
noved to another cell within SCI Mihanoy against his w shes; and
(5) while housed at the SCI Gaterford, for the convenience of
attending the court hearing on March 28, 1997, Hull was placed in
a high security level block and was nmade to take a urinalysis
test.

In determ ning whether to grant or to deny a request
for a prelimnary injunction, the district court nust consider
the followng four factors: "(A) the likelihood that the
applicant will prevail on the nerits at final hearing; (B) the
extent to which the plaintiffs are being irreparably harnmed by
t he conduct conplained of; (C) the extent to which the defendants
Wi ll suffer irreparable harmif the prelimnary injunction is

i ssued; and (D) the public interest." Bill Blass, Ltd. v. Saz

Corp., 751 F.2d 152, 154 (3d Cr. 1984). Only if the novant

produces evidence sufficient to convince the trial judge that al
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four factors favor prelimnary relief should the injunction

issue. ECRI v. McGawHill, Inc., 809 F.2d 223, 226 (3d Gr.

1987) .

The court will deny Hull's notion for an injunction and
tenporary restraining order because Hull has not alleged
irreparable harm The conduct alleged by Hull does not
constitute cruel and unusual punishnment in violation of rights

protected by the Eighth Amendnent. See Rhodes v. Chapman, 452

U S. 337, 347 (1981) (holding that conditions of confinenent may
constitute cruel and unusual punishnment if they result "in
unguesti oned and serious deprivations of basic human needs .

[ whi ch] deprive inmates of the mniml neasures of |life's
necessities."). Simlarly, Hull has not stated a denial of his
constitutional right of access to the courts because Hull has not
al | eged that defendants' acts caused himactual injury with

respect to ongoing or contenplated litigation. See Lews V.

Casey, 116 S. . 2174, 2178 (1996) (holding that to establish

vi ol ati on of fundanental constitutional right of access to the

courts, plaintiff nmust show w despread actual injury).
Consequently, Hull's notion for a prelimnary

injunction and restraining order wll be denied. Simlarly, the

court will dismss Hull's March 19, 1997 notion for a restraining

or der.

An appropriate order follows.
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ORDER

AND NOW THI S DAY COF June, 1997, upon consideration

of plaintiff's March 19, 1997 notion for a restraining order,

plaintiff's June 9, 1997 notion for a prelimnary injunction and

restraining order, and defendants' response thereto,

that plaintiff's notions are DEN ED.

BY THE COURT:

T 1S ORDERED

Wl liamH Yohn, Jr., Judge



