INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CENTRAL STATES, SOUTHEAST AND

SOUTHWEST AREAS PENSI ON FUND, ClVIL ACTI ON
ET AL.,
Plaintiffs, No. 97-MC-116
V.

QUI CKI E TRANSPORT COVPANY, ET
AL. ,
Def endant s.

ORDER & MEMORANDUM

AND NOW this 8th day of July, 1997, upon consideration
of Plaintiffs' Mtion to Transfer Defendants' Mdtion for Protective
Order, and the response thereto, it is hereby ORDERED that the said
notion i s GRANTED.

Plaintiffs filed an action in the Northern District of
[I'linois, in which they claim (1) that defendants owe them
approxi mately $3,000,000 in withdrawal liability under ERI SA as
anended by the Miultienpl oyer Pension Plan Amendnents Act of 1980
and (2) that defendants defrauded theminto believing that all four
def endants were not under common control for the assessnent of
withdrawal liability. See Pls. Mem in Support of Mdt. to Transfer
at 2-3.

Plaintiffs then issued a subpoena duces tecumto Pierce
Leahy Co. and subpoenas duces tecumand testificandumto WIlliamL.
Muel |l er and Walter H Fl amm seeki ng

all files, books, docunments, l|etters, nenoranda,

correspondence, notes, or other tangible things which
relate or refer to the follow ng:



Qui cki e Transport Conpany (Quickie);
Transportation Finance & Managenent, Inc. (TFM
Transwood Carriers, Inc. (Transwood);

Transwood, Inc.;

Herman Bros., Inc. (HBI); and

The Central States, Southwest Areas Pension Fund's
(Pensi on Fund) assessnent of withdrawal liability
agai nst Quickie, TFM Transwood, and/or HBI for a
Decenber 31, 1991 partial withdrawal fromthe
Pensi on Fund and the enpl oyer's request for review
of the withdrawal liability assessnent.

DO OT QD
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N e e e N

Defs. Mot. for Protective Order Exs. A-D. Flamm has represented
def endants for over twenty years and still serves as defendants’
attorney. Defs. Mt. for Protective Oder Y 9, 12. Flamm
previously worked at O ark, Ladner, Fortenbaugh & Young, which

di ssol ved Novenber 30, 1996. 1d. T 11. Mueller was the managi ng
partner of C ark, Ladner, and Pierce Leahy is where Cark, Ladner's
client files have been archived. Pls. Mem in Support of Mt. to
Transfer at 17. Defendants filed a notion for a protective order,
arguing that the majority of the materials sought are covered by
the attorney-client and work-product privileges and that the scope
of the subpoenas is overly broad and seeks irrelevant material .
Defs. Mot. for Protective Order Y 18, 22. Plaintiffs, in return,
have filed this notion to transfer, arguing that the underlying
action is factually conplex and the resolution of this discovery

dispute will involve, inter alia, a determ nation of whether the

crime-fraud exception applies to the privileges alleged. See PIs.
Mem in Support of Mdt. to Transfer at 22.

Rul e 26(c) "recogni zes the power of the court in the
district where a deposition is being taken to nmake protective

orders. Such power is needed when the deposition is being taken

2



far fromthe court where the action is pending. The court in the

district where the deposition is being taken, may, and frequently

wll, remit the deponent or party to the court where the action is

pending." Advisory Conmttee Notes, Fed. R Cv. P. 26(c)
(enphasis added); accord In re Digital Equip. Corp., 949 F.2d 228,

231 (8th Cr. 1991) (quoting Advisory Commttee Note); Petersen v.

Dougl as County Bank & Trust Co., 940 F.2d 1389, 1391 (10th GCr.

1991) (sane). "The court in the district where the deposition is
to be taken has the power to grant or deny the protective order,
but al so possesses discretion to defer to the judge handling the
case on the merits." 6 Janmes Wn Mdore et al., More's Federa
Practice, 8§ 26.102[3] (3d ed. 1997) (footnote omtted).

It is appropriate to remt the instant discovery dispute
tothe Illinois court.' The underlying action is factually
conplex, and the Illinois court is nore famliar wth the issues

involved. See In re Schneider Nat'l Bulk Carriers, 918 F. Supp.

272, 274 (E.D. Ws. 1996) (noting that the court where underlying
action was pending was "nore famliar with the factual and |egal

i ssues underlying this cause of action and [was] in a better

1. This court uses the term"remt" as enpl oyed by the Advisory

Committee and will deny the notion for the protective order with
| eave to renew before the Illinois district court. Courts have
been relatively indecisive as to whether "transfer” is an

appropriate term See, e.qd., In re Othopedic Bone Screw Prods.

Liabil. Litig., 79 F.3d 46, 48 (7th Gr. 1996) (denying petition
for wit of mandanus where district court transferred notion to
court where MDL's consolidated pretrial proceedi ngs were being
hel d but noting that use of the word "transfer" is an "error of
nonencl ature"); In re Digital Equip. Corp., 949 F.2d at 231
(using "transfer" and "remt" interchangeably).

3



position to rule on the rel evancy, undue burden and confidentiality
of the respondents' requests within the totality of circunstances

surrounding this litigation"); Bank of Texas v. Conputer

Statistics, Inc., 60 F.R D. 43, 45 (S.D. Tex. 1973) (sane).

Mor eover, the resolution of whether the crinme-fraud exception to
the attorney-client privilege applies would require this court to
delve into the merits of the underlying action.? Additionally,
Flamm can easily litigate this notion before the Illinois court
since he is representing the defendants there. The hardship on
Muel l er (who is being represented by Flammin the notion) and

Pi erce Leahy (which did not join in the notion for the protective

order)® is mnimal. See Petersen, 940 F.2d at 1391 ("[E]ven

nonparty deponents can be required to litigate notions for

protective orders in the court supervising the underlying

2. In recognizing this fact, this court is not accepting
plaintiffs' allegations as true, as defendants contend in their
response, but rather, is refusing to determ ne central issues in
t he underlying action.

3. Wile Flamm asserts that Pierce Leahy did not join in the
notion for a protective order because it is an "innocent

byst ander” (Defs. Mem in Qop. to Pls. Mot. to Transfer at n.1),
under Rule 26(c), Pierce Leahy's notion for a protective order,
because it does not relate to a deposition, could be
appropriately brought only before the Illinois district court.
See Fed. R Civ. Pro. 26(c).

I ndeed, plaintiffs also claimthat the only depositions
involved are "to confirmthat the subpoenaed non-party has
produced all the docunents responsive to the subpoena." PIs.
Mem in Support of Mdt. to Transfer at 16. Thus, these subpoenas
barely can be considered as relating to depositions, as they are
| argely for docunent production, and therefore the notion for a
protective order, if the subpoenas are so treated, properly
bel ongs before the Illinois district court. See Fed. R Cv.
Pro. 26(c).



action."). Thus, because the Illinois district court is in a
superior position to decide this discovery dispute, this court wll
grant plaintiffs' notion.*

BY THE COURT:

MARVI N KATZ, J.

4. One court has determ ned that these kinds of transfer notions
are governed by the "conveni ence of parties and w tnesses" and
"interest of justice" standard of 28 U . S.C. § 1404(a). See Bank
of Texas, 60 F.R D. at 45. Qher courts have thought this
standard does not apply. See Socialist Wirkers Party v. Attorney
General of the US., 73 FFRD. 699, 701 (D. Md. 1977) (quoting
the 1976-77 Cumul ative Supplenent to Moore's Federal Practice
which states that 8 1404(a) is not "'technically applicable " but
t hat neverthel ess, such transfers "' make[] good sense'").

However, even if the Third Crcuit were to adopt 8§ 1404's
standard for these transfer notions, for the reasons explicated
above, it is clear that the convenience of the parties and

W t nesses and the interests of justice are best served by
transferring this notion.




