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Plaintiff Sharon K. Sarko ("Plaintiff") alleges in this
action that Defendant Penn-Del Directory Co. ("Penn-Del" or
"Defendant”) discharged her in violation of the Age
Discrimnation in Enploynment Act ("ADEA"), 29 U S.C. § 621 et
seq., Title VI of the Civil R ghts Act of 1964 ("Title VII"), 42
US. C 8 2000e-1 et seq., the Anericans with Disabilities Act
("ADA"), 8 12101 et seq., and the Pennsylvania Hunman Rel ati ons
Act ("PHRA"), 43 Pa. Con. Stat. Ann. 88955 and 962. Def endant
nmoves for summary judgnment on all four clainms. For the follow ng

reasons, the Motion is granted in part and denied in part.

BACKGROUND
Def endant sells and services the advertising that appears in
t he yel |l ow pages of tel ephone books published by Bell Atlantic-
Pennsylvania. Plaintiff was a tel ephone sal es representative in
Penn-Del's office in Bethlehem Pennsylvania, from 1991 to 1994.

What follows are the facts viewed in the |ight nost



favorable to Plaintiff, with every reasonable inference drawn in
her favor. W recite the facts in considerable detail given the
fact-intensive inquiry required in this case.

On Novenber 20, 1988, Plaintiff's ol dest daughter died as a
result of kidney failure. Four nonths earlier, Plaintiff (then
44 years ol d) had donated one of her own kidneys in an attenpt to
save her daughter's life. Devastated, Plaintiff began taking
medi cation to help cope with her loss. Plaintiff began using
Xanax, a drug that helps relieve stress and anxiety, on the
prescription of her famly physician. After Plaintiff overdosed
on the drug in July, 1989, Plaintiff began to see a psychiatrist,
Ronald A. Krisch, MD. ("Dr. Krisch"). Dr. Krisch diagnosed
Plaintiff as suffering from "depressive synptons” and treated her
for anxiety and depression. Psychiatric Summary, Pl.'s App. at
25-27. At sone point during Plaintiff's therapy, Dr. Krisch
pl aced her on the anti-depressant drug Prozac. Satisfied with
the effects of Prozac, Plaintiff discontinued her sessions with
Dr. Krisch in February, 1990. Plaintiff has since been treated
for anxiety and depression by her famly physicians at Macungi e
Medi cal Group and by another psychiatrist. The nost serious
statenent of her condition, however, appears in the report of
Robert L. Sadoff, MD., who perforned an independent psychiatric
exam nation pursuant to an order of this Court dated January 22,
1997. Dr. Sadoff wites at page 10 of his report that "Ms. Sarko
i s best diagnosed as having a prolonged grief reaction regarding

t he death of her daughter.... One m ght even di agnose her as
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havi ng dysthym a, which is prolonged chronic depression rel ated
to the death of her daughter in 1988."

Plaintiff was hired by Defendant on June 10, 1991. She
i ndi cated on her application that she did not have a handi cap and
she readily admits that neither her depression nor the nedication
she took to conbat it affected her performance at Penn-Del. In
fact, Plaintiff quickly established herself as an outstanding
sal esperson. According to Meryl Fischer ("Fischer"), Plaintiff's
i mredi ate supervisor fromearly 1992 until June, 1993, Plaintiff
was the nunber one sal esperson in the office in 1992. She was
t he sal esperson of the nonth several tines and was awarded a
certificate of high achievenent for her 1992 sal es perfornmance by
D vision Sal es Manager Victor Raad ("Raad"). Plaintiff's
performance was so inpressive at the start, in fact, that Raad's
predecessor, Del Hunenik, offered Plaintiff a pronotion in early
1992 which Plaintiff refused because she woul d have been required
to nove. Although Plaintiff's 1993 sales record was not as
strong, Fischer testified that even when Plaintiff's performance
"slipped one or two notches ... she was always in the top
perfornmers.” Fischer Dep. at 9-10. Plaintiff's condition also
did not prevent her fromputting in long hours. During the busy
first six nonths of the year, Plaintiff worked to between 7:00
p.m and 8:00 p.m on average, even skipping lunches and breaks
when necessary.

The conbi nati on of Xanax and Prozac did, however, make it

nore difficult for Plaintiff to get up in the norning, and
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Plaintiff blanmes this groggi ness for her problens with chronic
tardi ness throughout her enploynent at Penn-Del. Under Penn-
Del's "Rules for Tel ephone Sal espeople,” Plaintiff was required
to report to work by 9:00 a.m fromthe date she started unti
January, 1994. Plaintiff was late fourteen tines in 1992 and
seventeen tinmes during the eight nonths she worked in 1993. ' The
exact nunber of times Plaintiff reported late to work in the
first six nonths of 1994 is disputed, but Plaintiff concedes that
her tardiness continued to be "excessive" as defined by Penn-Del,
i.e. nore than four tinmes in one quarter or nore than six tines
in a six nonth period. Typically, Plaintiff was [ate by no nore
than fifteen m nutes, although on isolated occasions Plaintiff
woul d cone in nore than one hour |ate.

Fi scher docunented each instance of | ateness and spoke to
Plaintiff on several occasions regarding the problem Fischer
war ned her that continued excessive tardiness could |ead to her
term nation. Fischer nonetheless felt synpathy for Plaintiff's
situation as she had al so experienced the death of a close famly
menber, her husband, and she was aware of the effects that the

medi cation had on Plaintiff in the rmrning.2 As a result,

' From August 9, 1993, until January 10, 1994, Plaintiff
was out on disability to recover back surgery. Plaintiff does
not allege any unlawful discrimnation stemmng fromthis
absence.

2 At no tinme during her enployment at Penn-Del, however,
did Plaintiff conplete the "Bell Atlantic Voluntary Self
| dentification Formfor Veterans and Individuals wth
Disabilities,” nor did she make a witten request for an
acconmodat i on.



Fi scher thought Plaintiff deserved a break regarding her starting
time, particularly because Plaintiff was rarely nore than a few
m nutes |ate, worked | ong hours once there, and was a good
sal esperson. Fischer explained Plaintiff's situation to Raad and
requested that Plaintiff be accommodated on her starting tine,
but Raad denied the request.

This was not the only occasion in which Raad expressed his
di spl easure with Plaintiff's tardiness. |In fact, Raad was
"constantly calling [Fischer] on the carpet about [Plaintiff's]
tardiness.” Conpl., Ex. A at 2. At one point, Raad cane to
Fischer and told her to "build a case against” Plaintiff because
he wanted to "get rid of her" on account of her | ateness.
Fi scher Dep. at 16-17. In addition, in March, 1993, Raad refused
to accept Fischer's recommendation that Plaintiff be pronoted to
sal es coach. Raad had a neno typed on Fischer's behalf which
mekes it appear that Fischer did not recormend Plaintiff for the
pronoti on based on her tardiness. Fischer neither signed nor
initialed the neno. Fischer also testified that Raad woul d tease
Fi scher about her age. "He used to call ne old, tell ne | was
ol d, and he thought he was kidding around.” [d. at 18. Raad,
born in 1960, was twenty-two years younger than Fischer and
sevent een years younger than Plaintiff.

In June, 1993, Raad transferred Plaintiff to the crew headed
by Rebecca Brahm ("Brahni'), then 25 years of age. Fromthat
point forward, Brahmnade |ife difficult for Plaintiff. For

exanpl e, Brahmrequired Plaintiff to performtasks that she
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required of no one else. Brahmalso strictly enforced the 9:00
a.m starting time. On July 21, 1993, after Plaintiff had been
several mnutes late for work at |east five tines that nonth,
Brahmnmet with Plaintiff to discuss the problem Plaintiff

i ndi cated that she was havi ng personal troubles and was taking
nmedi cati on that caused her to be drowsy in the norning, but
Plaintiff did not elaborate.® The next day Plaintiff signed a
docunent acknow edgi ng that she was to report on tine for work,
whi ch she did until she began extended disability on August 9,
1993.

When Plaintiff returned to work on January 10, 1994, she
recei ved her evaluation for the six nonth period endi ng June 30,
1993. The eval uation--which was signed by Brahm and Ray
DeLorenzo ("DeLorenzo"), who succeeded Raad as Division Sales
Manager in late 1993--reflected a significant drop-off in her
sal es performance from 1992. It also docunented Plaintiff's
problens with | ateness and stated that "further tardi ness would
lead to dismssal." Def.'s Ex. J. at 5 (original in all caps).
Al'so in January, 1994, Penn-Del began periodically offering
menbers of Brahms crew the option of starting at 8:00 a.m
Despite her problens waking up and arriving for work on tine,

Plaintiff requested the 8: 00 a.m starting tine. Fromthen on,

* Plaintiff subsequently informed Brahm of the death of her

daughter and her use of Prozac, but never nade Brahmfamliar
wi th her personal difficulties to the extent that she did with
Fi scher. Further, Fischer and Brahm never spoke about
Plaintiff's personal circunstances.
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to the extent that the 8: 00 a.m option was avail able (roughly
half the tine), Plaintiff continued to arrive for work severa
mnutes late on a regular basis, just at the earlier tine.

Plaintiff was not the only nmenber of Brahmls crew whose
personal |ife caused regul ar tardi ness and absenteei sm at work.
Two younger nale enployees, JimGOswald ("Gswald), born in 1961,
and Matt Stewart, born in 1967, also were either |late or absent
nunerous tines in 1993 and 1994 due to personal circunstances.
According to Penn-Del's records, Oswald and Stewart were each
|ate less often than Plaintiff, and neither was |ate on an
excessive basis within the neaning of Penn-Del's rul es.
According to Plaintiff, however, both were |ate far nore often
than the records reflect, but were shown preferential treatnent
by Brahm enabling themto arrive late to work w thout being
noticed.* Plaintiff's arrival time, on the other hand, was
nmoni tored daily by Brahmor the receptionist on Brahmis behal f.
In addition, Stephanie Viattas ("Vlattas") was al so a younger
Penn- Del enpl oyee, born in 1961, who was often | ate or absent
W t hout excuse because of personal difficulties. Despite this
fact, Mlattas was actually pronoted to sal es coach before she
eventual |y resigned.

On June 29, 1994, after Plaintiff arrived for work five
mnutes |ate, Brahmcalled Plaintiff into her office and--on her

own recommendation and with the approval of WIIiam Kai ser

* Brahm and Stewart |ater became romantically involved and

married i n Novenmber, 1996.



("Kaiser"), who replaced DeLorenzo as Division Sal es Manager in
April, 1994--termnated Plaintiff. Plaintiff then requested to
speak with Kaiser. Brahm had brought Plaintiff's tardiness to
Kai ser's attention a "nunber of tines," but had never inforned
himof Plaintiff's personal situation or use of nedication.

Kai ser Dep. at 10.° After hearing Plaintiff's explanation,

Kai ser did not reverse the decision to term nate her and,
instead, infornmed Plaintiff that "the reason for her term nation
was excessive tardiness, period.”" [d. at 9. Plaintiff was the
ol dest nenber of Brahm s crew when she was term nated. On July
5, 1994, Penn-Del hired Deborah Guth, then 40 years old, to

repl ace her.

DI SCUSSI ON

Standard for Summary Judgnent Pursuant to Rule 56

Summary judgnent is appropriate where the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, reveal no genuine issue of materia
fact, and the noving party is entitled to judgnent as a matter of
law. Fed. R Civ. P. 56(c). Qur responsibility is not to
resol ve di sputed issues of fact, but to determ ne whether there

exi st any factual issues to be tried. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 247-49 (1986). The presence of "a nere

scintilla of evidence" in the nonnpbvant's favor will not avoid

® Brahm had al so never told Kaiser that Gswald and Stewart

also had difficulty getting to work on tine.
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summary judgment. WIllianms v. Borough of West Chester, 891 F.2d

458, 460 (3d GCr. 1989)(citing Anderson, 477 U S. at 249).

Rat her, we will grant summary judgnent unless "the evidence is
such that a reasonable jury could return a verdict for the
nonnovi ng party." Anderson, 477 U S. at 248.

In making this determnation, all of the facts nust be
viewed in the light nost favorable to the non-noving party and
all reasonable inferences nust be drawn in favor of the non-
noving party. 1d. at 256. Once the noving party has net the
initial burden of denonstrating the absence of a genuine issue of
material fact, the non-noving party nust establish the existence

of each elenent of its case. J.F. Feeser, Inc. v. Serv-A-

Portion, Inc., 909 F.2d 1524, 1531 (3d G r. 1990)(citing Cel otex

Corp. v. Catrett, 477 U S. 317, 323 (1986)).

1. The Method of Proof in Enmploynent Discrinmnation Cases

The parties agree that Plaintiff's clains are governed by
the burden shifting framework first set forth by the Suprene

Court in MDonnell Douglas Corp. v. Geen, 411 U S. 792 (1973),

refined in Texas Departnent of Conmmunity Affairs v. Burdine, 450

US 248 (1981), and clarified in St. Mary's Honor Center v.

H cks, 113 S.C. 2742 (1993). See Oson v. Ceneral Elec.

Aer ospace, 101 F.3d 947 (3d Cir. 1996) (ADA claim; Sheridan v.

E.1. DuPont de Nenmpurs and Co., 100 F.3d 1061 (3d G r. 1996) (en

banc)(Title VII claim; Brewer v. Quaker State G| Refining

Corp., 72 F.3d 326 (3d Gr. 1995)(ADEA claim. This framework
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has three steps: (1) the plaintiff nust first establish a prinma
facie case of discrimnation; (2) the burden then shifts to the
def endant, who nust offer a legitinmate non-di scrimnatory reason
for the action; and (3) the plaintiff may then "denonstrate that
the enployer's stated reason was not its true reason, but nerely
a pretext for discrimnation.”™ 1d. at 330.

In Sheridan, the Third Crcuit, sitting en banc, clarified
t he quantum and nature of evidence required to submt pretext
claims to a jury. The court reaffirmed its prior hol dings that
when the defendant answers the plaintiff's prima facie case wth
| egitimate, non-discrimnatory reasons for its action, the
plaintiff may defeat summary judgnent by "point[ing] to sone
evi dence, direct or circunstantial, fromwhich a factfinder could
reasonably either (1) disbelieve the enployer's articul ated
| egitimate reasons; or (2) believe that an invidious
di scrimnatory reason was nore |likely than not a notivating or
determ nati ve cause of the enployer's action.” Sheridan, 100

F.3d at 1067 (quoting Fuentes v. Perskie, 32 F.3d 759, 764 (3d

Cir. 1994)); see also Lawence v. National Westninster Bank New

Jersey, 98 F.3d 61, 66 (3d GCr. 1996); Brewer, 72 F.3d at 331
The district court's role is to "determ ne whether the plaintiff
has cast sufficient doubt upon the enployer's proffered reasons
to permt a reasonable factfinder to conclude that the reasons
are incredible.” Sheridan, 100 F.3d at 1072. |In doing so, we
must not usurp the jury's "traditional function of assessing the

wei ght of the evidence, the credibility of the wtnesses through

10



observation of both direct testinony and cross-exam nation at
trial, and the strength of the inferences that can be drawn from
the elenents of the prima facie case and the evidence that

underm nes the enployer's proffered reasons for its actions.” |[d.

[11. Count I: the ADEA d aim

In Count I, Plaintiff alleges that Penn-Del violated the
ADEA by term nating her because of her age. To state a prina
facie case under the ADEA, a plaintiff nust establish that she
(1) is over 40; (2) is qualified for the position in question;
(3) suffered an adverse enpl oynent decision; and (4) was repl aced
by a sufficiently younger person to permt an inference of age

discrimnation. Brewer, 72 F.3d at 330 (citing Senpier v.

Johnson & Higgins, 45 F. 3d 724, 727 (3d Gr.), cert. denied, 115

S.C. 2611 (1995)). Penn-Del noves for sunmary judgnent on the
grounds that Plaintiff has failed to establish the fourth el ement
of the prima facie case. Alternatively, Penn-Del argues that
Plaintiff has failed to present sufficient evidence to cast doubt
on its claimthat she was fired only for excessive tardiness.
Penn-Del contends that the fourth elenment is not satisfied
because Plaintiff was not replaced by any one enpl oyee in
particular. There is a factual issue in this regard, however,
because Brahmtestified in her deposition that Plaintiff was
repl aced by Guth. See Brahm Dep. at 65. Penn-Del argues that
Plaintiff's claimstill fails because Guth was forty years old

when Penn-Del hired her. The Third Circuit has clearly held that
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a plaintiff may present a prinma facie ADEA case even if the
beneficiary of the alleged discrimnation was a nenber of the

protected class. Barber v. CSX Distribution Services, 68 F.3d

694, 699 (3d Cir. 1995). The plaintiff need only show that the
beneficiary is "'sufficiently younger' to permt an inference of

age discrimnation.”" 1d. (quoting Maxfield v. Sinclair Int'l,

766 F.2d 788, 792 (3d Gr. 1985)). In Barber, for exanple, our
Court of Appeals found the eight year difference between the
plaintiff, age 52, and the beneficiary, age 44, sufficient to

permt an inference of age discrimnation. See also Healy v. New

York Life Ins. Co., 860 F.2d 1209 (3d Cir. 1988)(nine year

di fference sufficient). Thus, we find the ten year difference
between Plaintiff and Guth sufficient here.

The propriety of summary judgnment on Plaintiff's ADEA claim
t heref ore depends on whether Plaintiff has pointed to "sone
evi dence, direct or circunstantial, fromwhich a factfinder could
reasonably either (1) disbelieve the enployer's articul ated
| egitimate reasons; or (2) believe that an invidious
discrimnatory reason was nore |likely than not a notivating or
determ nati ve cause of the enployer's action.” Sheridan, 100
F.3d at 1067 (quoting Fuentes, 32 F.3d at 764) (enphasi s added).
It appears in this case that Plaintiff has done both. First,
Plaintiff has submtted evidence that, despite what Penn-Del's
records say, two other nmenbers of Brahms crew were |ate as often
as Plaintiff yet were not termnated. Second, the reason Penn

Del's records were selective is that Brahm and Raad di scri m nat ed
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against Plaintiff based on her age. Viewi ng the evidence in the
light nost favorable to Plaintiff, Raad, an individual who had

| oked about Fischer's age in the past, told Fischer to "build a
case against" Plaintiff so that she could be fired. ® Raad then
transferred Plaintiff to the crew headed by Brahm a supervisor
in her md-twenties. Brahmnonitored Plaintiff's arrival tine
each norning while letting Gswald and Stewart arrive late on a
regul ar basis. A third younger enployee not supervised by Brahm
al so was frequently late, and she was pronoted before she
resigned. Such evidence would permt a reasonable factfinder to
conclude "that an invidious discrimnatory reason was nore |ikely
than not a notivating or determ native cause of the enployer's
action." Sheridan, 100 F.3d at 1067 (quoting Fuentes, 32 F.3d at
764) .

Penn- Del enphasi zes that (1) none of Plaintiff's managers
made age related coments to her and (2) there is no proof that
Kai ser, the "final decision nmaker" was notivated by Plaintiff's
age. As the Third Grcuit noted in Sheridan, however, "[t]he
di stinct nethod of proof in enploynent discrimnation cases ...
arose out of the recognition that direct evidence of an
enpl oyer's notivation will often be unavailable or difficult to

acquire." 100 F.3d at 1071. Defendant also points to the

® Raad's age-rel ated jokes to Fischer, though tenporally

renote fromthe decision to fire Plaintiff, nay nonethel ess be
considered as circunstantial evidence of discrimnation. See
Brewer, 72 F.3d at 333; Abrans v. Lightolier Inc., 50 F.3d 1204,
1215 (3d Cir. 1995).
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evi dence that Penn-Del has di scharged nunerous enpl oyees of al
ages for excessive tardiness and that Fischer, Plaintiff's
supervi sor for over a year, was older than Plaintiff. Wile such
evi dence may support Defendant's claim it does not warrant an

award of sunmary judgnent in its favor.

| V. Count I1: the Title VII daim

In Count Il, Plaintiff alleges that Defendant violated Title
VIl by termnating her for chronic tardi ness while not
di scharging two mal e enpl oyees who also arrived |ate on an
excessive basis. The first step in the analysis is whether
Plaintiff has nmade out a prinma facie case of sex discrimnation.
In Sheridan, the court held that to establish a prinma facie Title
VII claimof discrimnatory discharge a plaintiff nust show (1)
that she is a nenber of the protected class, (2) she was
qualified for that position, (3) she was discharged, and (4) the
position was ultimately filled by a person not of the protected

class. Sheridan, 100 F.3d at 1066 n. 5 (citing Waldron v. SL

| ndustries, 56 F.3d 491, 494 (3d Cr. 1995)). In this case,

Plaintiff was replaced by Deborah Guth, thus the fourth el enent
woul d not be present under this test.

Qur Court of Appeals has held, however, that "the prim
facie case is not rigid and should be adjusted to conport to the

cl ai ns advanced and facts presented.” Mwore v. Gove North

Anerica, Inc., 927 F. Supp. 824, 831 (M D.Pa. 1996)(citing Wl don

v. Kraft, Inc., 896 F.2d 793, 798 (3d G r. 1990)). Because the
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essence of Plaintiff's claimhere is that she was di scharged by
Brahm whil e Gswal d and Stewart were not, it is nore appropriate
to require Plaintiff to denonstrate that (1) she is a nenber of a
protected class; (2) she was qualified for the position; (3) she
was di scharged; and (4) other enployees not in the protected

class were treated nore favorably. Josey v. John R

Hol | i ngsworth Corp., 996 F.2d 632, 638 (3d Cr. 1993). Indeed,

Def endant appears to concede that Plaintiff has nmade out a prinma
facie case--or that there are at | east material issues of fact

with respect to each elenent--as Penn-Del's argunents bear on the

third step of the McDonnell Douglas anal ysis.

Def endant argues that Plaintiff has submtted insufficient
direct or circunstantial evidence of gender discrimnation
because t he supervisor who discharged Plaintiff was a woman; her
prior supervisor was a woman; Penn-Del has di scharged both nen
and wonmen for excessive tardiness; Penn-Del hired a woman to
repl ace her; Penn-Del enployed twi ce as many wonen as nen in the
summer of 1994; and Penn-Del pronoted Vlattas to the position of
sal es coach. Under Sheridan, however, the admttedly weak
evi dence of gender discrimnation in this case does not prevent
Plaintiff's Title VIl claimfromreaching the jury because
Plaintiff has offered sufficient evidence that Defendant's

proffered justification is pretextual.’ To repeat, a plaintiff

" W find Defendant's argument that Plaintiff has waived

her right to a jury on her Title VII, ADA and PHRA clains to be
without nerit. The demand i n paragraph ei ght of her Conpl aint
was specifically incorporated into all four counts.

15



may defeat sunmary judgnment by offering sufficient evidence "from
which a factfinder could reasonably either (1) disbelieve the
enployer's articulated legitinmate reasons; or (2) believe that an
i nvidious discrimnatory reason was nore |likely than not a
notivating or determ native cause of the enployer's action.”

Sheri dan, 100 F.3d at 1067 (quoting Fuentes, 32 F.3d at 764)
(enphasi s added). As we concluded in our discussion of
Plaintiff's ADEA claim Plaintiff has offered sufficient evidence
to cast doubt on Defendant's claimthat Plaintiff was di scharged
for excessive tardiness. The clear holding of Sheridan is that a
jury is permtted, though not conpelled, to find a Title VII

vi ol ation based only on the plaintiff's prinma facie case and

di sbelief of the defendant's proffered justification. 100 F.3d
at 1066-69. There need not al so be additional evidence that
"gender was the notive of those in the decision-nmaking process.”

ld. at 1071; see also id. at 1086-87 (Alioto, J., concurring in

part and dissenting in part); Moore, 927 F. Supp. at 832 (denying
summary judgnment on Title VII claimdespite finding "nothing in
the record” to support finding of gender based di scharge).
Accordingly, Defendant's Motion is also denied with respect to

Count |I1.

V. Count _111: the ADA daim

In Count 111, Plaintiff clains that her discharge viol ated
the ADA. To establish a prima facie claimof unlawful

discrimnation in violation of the ADA, a plaintiff nust
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denmonstrate that (1) she has a disability within the neaning of
the ADA; (2) she is qualified, with or without reasonable
accommodation, to performthe job; and (3) she has suffered an
adverse enpl oynent decision as a result of discrimnation. Hort h

V. General Dynam cs Land Systens, Inc., 960 F. Supp. 873, 877

(MD.Pa. 1997); see also dson, 101 F. 3d at 951. Defendant noves

for summary judgnent on the grounds that Plaintiff does not have
a "disability" within the nmeaning of the ADA. Under the ADA, a
person has a "disability" if she "(1) has 'a physical or nental

i npai rment that substantially limts one or nore of the major
life activities of such individual'; (2) has 'a record of such an
inpairment'; or (3) is 'regarded as having such an inpairnent.""

Kelly v. Drexel Univ., 94 F.3d 102, 105 (3d Cr. 1996)(quoting 42

U S C 8§ 12102(2); 29 CF.R 8 1630.2(g)). Plaintiff alleges
that she falls within the first and third categories. W address
each claimin turn.

A. Does Plaintiff have a substantially limting inpairnent?

Under the regul ations, a person "is substantially limted in
amjor life activity if heis '"[u]lnable to performa major life
activity that the average person in the general popul ati on can
perform or is '"[s]ignificantly restricted as to the condition,
manner or duration under which [he] can performa particul ar
major life activity as conpared to the condition, manner or
duration under which the average person in the general popul ation
can performthat sane mpjor life activity.'" 1d. (quoting 29

CF.R 8 1630.2(j)). As we have noted before, in deciding
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whether an inpairnment is a disability, courts take a pragmati c,
fact-intensive | ook at each plaintiff and determ ne:

(1) the nature and severity of the inpairnent,

(2) the duration or expected duration of the inpairnment, and

(3) either the actual or the expected permanent or |long term
i npact of or resulting fromthe inpairnent.

Penchisen v. Stroh Brewery Co., 932 F. Supp. 671, 674 (E.D. Pa.

1996) (citing 29 C.F.R 8 1630.2(j)(2)), aff'd, --- F.3d ---- (3d
Cr., May 9, 1997)(Table, No. 96-1807). Qur Court of Appeals has
stressed, however, that "'[t]o rise to the level of a disability,
an inpairnment nust significantly restrict an individual's ngjor
life activities. Inpairnents that result in only mld

limtations are not disabilities. Kelly, 94 F.3d at 107

(quoting 2 EEQCC Conpliance Manual § 902, at 902-19).

In this case, Plaintiff clains that her depression was a
mental inpairnent that substantially limted the ngjor life
activity of working. See 29 C.F.R § 1630.2(i).®% Courts have
consistently held that depression constitutes a nental inpairnent

under the ADA. See Soileau v. @Qiilford of Maine, Inc., 928

F. Supp. 37 (D. Me. 1996), aff'd, 105 F.3d 12 (1st Cr. 1997); see

general ly, EEOC Enforcenent Gui dance: The Americans with

8  Plaintiff also claims that "the nental inpairnent

substantially limted a najor life activity; nanely, the ability
to get a sound night's sleep and to report to work on tine,
clear-mnded, in the norning." Pl.'s Mem at 23. Plaintiff
cites no cases recognizing such a mgjor life activity, and we
find no support for doing so here. See Soileau v. Guilford of
Mai ne, Inc., 928 F. Supp. 37, 47-48 (D.Me. 1996)(rejecting claim
that "inability to interact with others” inplicated major life
activity under ADA), aff'd, 105 F.3d 12 (1st G r. 1997).
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Disabilities Act and Psychiatric Disabilities, 2 EEQOC Conpliance

Manual , filed after 8§ 902 (March 25, 1997). In order to
establish that depression substantially limts her ability to
wor k, however, Plaintiff "nust denonstrate that she is unable to
perform'either a class of jobs or a broad range of jobs in
various classes as conpared to the average person.'" Horth, 960
F. Supp. at 878 (quoting 29 CF. R 8§ 1630.2(j)(3)(i)). Plaintiff
sinmply fails to offer any evidence that her depression, or the
nmedi cation she took to conbat it, rendered her unable to perform
any such class or broad range of jobs. Plaintiff admts that she
was able to work [ ong hours and performquite successfully as a
sal esperson while at Penn-Del. See Sarko Dep. at 109-110, 121
Despite the groggi ness caused by the conbi nati on of Xanax and
Prozac, Plaintiff felt sufficiently confident in her ability to
wake up each norning to request an 8:00 a.m starting tinme in
January, 1994. Plaintiff has submtted no evidence of any jobs
her condition rendered her unable to perform Finally, Plaintiff
makes no effort to distinguish two recent and factually simlar

cases to whi ch Def endant has directed us. See Soil eau, 928

F. Supp. at 49-50 (holding that plaintiff with psychol ogi ca

di sorder, whose di sorder only hanpered one job requirenent, who
acknow edged that he was capable of working despite his

condi tion, and who provided no evidence of jobs he would be

unable to perform was not disabled under ADA); Kotl owski V.

East man Kodak Co., 922 F.Supp. 790 (WD.N.Y. 1996) (hol di ng t hat

plaintiff with history of chronic tardi ness who attri buted
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problemto her depression and nedication used to relieve it was
not di sabled under ADA). W therefore find that Plaintiff's
depression in this case did not constitute a substantially
[imting inpairnment under the ADA

B. Was Plaintiff regarded as having such an inpairnent?

As noted above, a plaintiff nmay be considered di sabl ed under

the ADA if her inpairnent does not substantially limt a major

life activity, if her inpairnent "'is treated by a covered entity
as constituting such limtation.'" Kelly, 94 F.3d at 108

(quoting 29 CF.R 8§ 1630.2(1)(1)). Such a claimdoes not focus
on the plaintiff's actual abilities, "but rather on the reactions
and perceptions of the persons interacting or working with

[her]." [d. at 108-9 (quoting 2 EEOC Conpliance Manual , § 902,

at 902-3 to 902-4). The Third Crcuit has instructed that "the
mere fact that an enployer is aware of an enpl oyee's i npairnent
is insufficient to denonstrate either that the enpl oyer regarded
t he enpl oyee as di sabled or that the perception caused the
adverse enpl oynent action.”™ 1d. at 109. Instead, the plaintiff
must denonstrate that her enployer "perceived that not only did
she suffer froma nental inpairnment, but that such [perceived]

i npai rment substantially limted her ability to work."” Johnson

v. Boardman Petroleum Inc., 923 F. Supp. 1563, 1568 (S.D. Ga.

1996) .
We find no evidence that Defendant regarded Plaintiff as
having a substantially limting disability and, in fact, there is

significant evidence to the contrary. Plaintiff indicated on her
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application for the position at Penn-Del that she did not have a
handi cap. Plaintiff never conpleted the "Bell Atlantic Voluntary
Self Identification Formfor Veterans and Individuals wth
Disabilities,” nor did she make a witten request for an
accommodati on. Defendant trusted Plaintiff with the full range
of duties perfornmed by all of its sales representatives and
actually offered her a pronotion in 1992. Plaintiff even

vol unteered in her deposition that she was able to work
effectively "as the conpany sawit." Sarko Dep. at 103. See id.
at 1568 (rejecting claimthat plaintiff was regarded as disabl ed
where plaintiff "presented no direct evidence fromwhich [her

enpl oyer] could have perceived that she had a limting
disability").

Plaintiff enphasizes Fischer's testinony that (1) she was
aware of Plaintiff's depression and the effects of the nedication
she used to conbat it, (2) she infornmed Raad of these facts, and
(3) she tried to convince Raad to accommodate Plaintiff on her
starting tinme accordingly. There is also evidence that Brahm was
aware (to a |lesser extent than Fischer) of Plaintiff's condition
and use of nedication. Such evidence does not, however, indicate
that Fischer, Raad or Brahm perceived Plaintiff as having a
substantially limting inpairnment wthin the neaning of the ADA
Agai n, Johnson is instructive, as the court found the enployer's
know edge that the plaintiff was "under stress or suffered from
grief [caused by the death of her husband] does not rise to the

| evel of denonstrating that [the enployer] thought she had a
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mental disability or that she was unable to work because of this

disability." 1d.; see also Penchisen, 932 F. Supp. at 674-75. In

this case, noreover, any perception of limtation on the part of
Penn- Del ' s managenent woul d no | onger have existed once Plaintiff
requested the 8:00 a.m starting tine in January, 1994. | ndeed,
this request indicates that Plaintiff did not perceive herself
[imted in her ability to make it to work in the norning.

Finding no triable issues of fact as to whether Plaintiff
has a disability under the ADA, we conclude that Plaintiff has
failed to establish a prima facie ADA case. Summary judgnent is

t herefore awarded to Def endant on Count I11.

VI. Count IV: the PHRA daim

As the Third G rcuit has explained, "[while the
Pennsyl vani a courts are not bound in their interpretations of
Pennsyl vani a | aw by federal interpretations of parallel
provisions in Title VII, the ADA, or the ADEA, its courts
neverthel ess generally interpret the PHRA in accord with its
federal counterparts.” Kelly, 94 F.3d at 105 (hol di ng that
district court properly treated PHRA cl ains as coextensive with

his ADA and ADEA clains")(internal citations omtted); see also

Davis v. Sheraton Society H Il Hotel, 907 F. Supp. 896, 899 n. 1

(E.D.Pa. 1995)("The PHRA is applied to accord with Title VII.").
Thus, consistent with our rulings on Plaintiff's federal clains,
we award Defendant summary judgnent on the PHRA claimonly to the

extent that she alleges discrimnation based on disability.
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VIl. Mtigation of Damages

Def endant argues that it is entitled to summary judgnment
because Plaintiff failed to mtigate her damages. A cl ai mant has
a statutory duty under both Title VII and the ADEA to mitigate
her damages, but the burden of proving the failure to mtigate is

on the enpl oyer. Booker v. Taylor MIk Co., Inc., 64 F.3d 860,

864 (3d Cir. 1995)(Title VII); FEinch v. Hercules Inc., 941

F. Supp. 1395, 1421 (D.Del. 1996) (ADEA). In order to neet this
burden, the enployer nust denonstrate that (1) substantially
equi val ent work was available and (2) the plaintiff did not
exerci se reasonabl e diligence to obtain the enpl oynent. Booker ,
64 F.3d at 864; Finch, 941 F. Supp. at 1421. This determ nation
is generally one for the factfinder. |[d.

Apart froma two-week stint at a travel agency in 1995,
Plaintiff has not been enpl oyed since being discharged by Penn-
Del. Further, her efforts to find work have consisted of | ooking
in the newspaper, but not contacting any enpl oynent agencies, and
she has applied for just three positions other than the one she
briefly held at the travel agency. W nonetheless find summary
j udgnent inappropriate on this issue for two reasons. First,
Plaintiff's ability to find work after her discharge was
restricted by a broadly worded provision of the "Enpl oynent and

Confidentiality Agreenent" she entered into on June 10, 1991. °

® Under paragraph eight of the Agreement, Plaintiff agreed:

for a period of two years after the term nation of
enpl oyment, in those areas of the States of New Jersey,
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This provision creates a jury question as to whether Plaintiff's
efforts were reasonabl e under the circunstances. Second, the
burden of proving Plaintiff's failure to mtigate rests with
Penn-Del. Wile Penn-Del asserts in its brief that nunerous
substantially equival ent positions were available, it has offered

no evidence on this point. See Booker, 64 F.3d at 866

("' Substantially equival ent enploynent is that enploynment which
affords virtually identical pronotional opportunities,
conpensation, job responsibilities, and status as the position
fromwhich the Title VII claimnt has been discrimnatorily

termnated.'")(quoting Sellers v. Delgado College, 902 F.2d 1189,

1193 (5th Gr. 1990)). Penn-Del has therefore failed to neet its
burden under Rul e 56.

Del aware and Pennsyl vania in which the Conpany, or in which
the said National Tel ephone Directory Corporation, at the
time of such term nation, conducts sales of advertising, or
has announced its attention to conduct such sales, not to be
involved in any capacity including as principal, agent,

enpl oyee, enpl oyer, stockhol der, advisor, partner or
consultant, or in any capacity whatsoever, in any business
or _entity which:

A. Solicits the sales of advertising; or

B. Is in any way related to the placenment of
advertising in the directories of the New Jersey Bel
Tel ephone Conpany, the Di anond State Tel ephone Conpany,
t he Bell Tel ephone Conpany of Pennsylvania, or any
directories; or

C. Serves as an advertising consultant; or

D. s otherwise in conpetition with the said National
Tel ephone Directory Conpany.

Agreenent, 8 (enphasis added).
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VI11l. Punitive Damages

We join the nmenbers of this Court who have predicted that,

despite the Superior Court's opinion in Hoy v. Angel one, 691 A 2d
476 (Pa. Super. 1997)(vacating award of punitive damages under
PHRA), the Suprene Court of Pennsylvania will adopt the reasoning

of "the persuasive |line of federal cases which have permtted

punitive damages under the PHRA." Kimv. Gty of Phil adel phia,
1997 WL 277357 (E.D.Pa. May 21, 1997)(Dubois, J.); see also Gould

v. Lawers Title Insurance Corporation, 1997 W. 241146 (E.D. Pa.

May, 7 1997)(Buckwalter, J.); Rush v. Scott Specialty Gases,

Inc., 113 F.3d 476, 486 (3d Cr. 1997)(refusing to decide
availability of punitive damages under PHRA). Thus, Plaintiff
may recover punitive damages under the PHRA for her clains of
bot h age and gender discrimnation. Defendant requests summary
judgnent on the issue of punitive danages on the grounds that the
evidence is insufficient to support such an award under either
theory. Having found sufficient evidence to submt these clains
toajury, we will not dismss the requests for punitive damages
at this point. Defendant may of course renew its request during

and after trial in the formof notions under Fed. R Civ. P. 50.

CONCLUSI ON
Summary judgnent is therefore denied as to Counts |I and |1,
granted on Count |11, and granted on Count |V only to the extent
that Plaintiff clains unlawful discrimnation based on

disability. An appropriate Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
SHARON K. SARKO, : ClVIL ACTI ON
Plaintiff, :
VS. : NO. 96- 4428
PENN- DEL DI RECTORY CO.,
Def endant .

ORDER

AND NOW this day of July, 1997, upon consideration
of the Mdtion of Defendant Penn-Del Directory Conpany for Sunmary
Judgnent on all counts of the Conplaint of Plaintiff Sharon K
Sarko, Plaintiff's opposition to the Mtion, and the replies and
sur-replies thereto, it is hereby ORDERED in accordance with the
attached Menorandum that the Mdtion is GRANTED i n PART and DEN ED
in PART as follows:

(1) the Motion is GRANTED on Count IIl inits entirety and
Count IV only to the extent that Plaintiff alleges unlawf ul
di scrimnation based on disability;

(2) the Motion is DENIED in all other respects.

BY THE COURT:

J. CURTIS JOYNER, J.



