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MEMORANDUM

Backar ound

On Novenber 12, 1996, Plaintiff Corestates Leasing Inc.
filed this diversity action alleging that Defendant Westchester
Square Medical Center, Inc. breached an equi pnent | easing
agreenment by failing to nake its Septenber paynment. After
receiving the Conplaint, Wstchester's counsel contacted
Corestates's counsel, arguing that the |awsuit was frivol ous
because it had nmade the Septenber paynent by check dated Novenber
8, 1996. Westchester assuned that Corestates then wthdrew its
Conpl aint. Corestates corrected this assunption on January 8th,
but Westchester did not enter an appearance or file an answer
until January 21, 1996. That sane day, January 21st, Corestates
obt ai ned a default judgnment agai nst Westchester, having obtai ned
an entry of default on January 7th. Now before the court is
Westchester's Mdtion to Set Aside Entry of Default and Default
Judgnent pursuant to Fed. R Civ. P. 55(c) and 60(b).



. Di scussi on

A. Jurisdiction and Venue

In its Mdtion, Westchester argues that the default
j udgnent shoul d be vacated as void. Specifically, Wstchester
mai ntains that this court |acks jurisdiction because the
underlying | ease transaction involved conpanies in New York and
New Jersey, and because no part of the transaction occurred in
Pennsyl vani a. Westchester does not elucidate these points inits
acconpanying Brief. | find its argunent to be without nerit.

Al t hough the original |ease was between Westchester, a
New Yor k corporation, and Mrrcroft Leasing Corp., a New Jersey
corporation, Mrcroft assigned the |ease to Corestates, a
Pennsyl vani a corporation. Wstchester does not allege that this
assignnent was inproperly made. See 28 U . S.C. 8§ 1359. This
court thus has diversity jurisdiction. See 28 U S.C. § 1332.
Further, the Eastern District of Pennsylvania is a proper venue
because | ease paynents were nade to Corestates in Pennsylvani a.
See 28 U.S.C. 8§ 1391(a). Thus, | find that the default judgnent

is valid.

B. Noti fi cati on of Default

West chester al so suggests that the judgnment should be
set aside because Corestates never notified it of its intent to
request a default. Corestates counters that no notification was
requi red because it sought entry of default pursuant to Rule

55(b)(1). The Federal Rules of Civil Procedure require notice
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only if the defendant has appeared in the action. See Fed. R
Cv. P. 55(b)(2) ("If the party agai nst whom judgnent by default

i s sought has appeared in the action, the party . . . shall be
served with witten notice of the application for judgnent at

| east 3 days prior to the hearing on such application"). A

def endant may appear either by filing a notice of appearance with
the court, or by indicating to the plaintiff a clear purpose to

defend the suit. FROF, Inc. v. Harris, 695 F. Supp. 827, 830

(E.D. Pa. 1988). Here, Westchester pronptly contacted Corestates
after the filing of the Conplaint and expressed its w llingness
to engage local counsel if the parties could not settle their

di spute. Because Westchester clearly indicated its intent to
defend the suit, | find that it did enter an appearance within
the neaning of Rule 55(b)(2). Thus, Corestates should have

provided it with notice of its application for default.

C. Setting Aside a Default Judgnent

A failure to give notice, however, does not nandate

vacation of a default judgnent. See Collex, Inc. v. Walsh, 74
F.R D. 443, 448-49 (E.D. Pa. 1977). A court still should exam ne
t he surroundi ng circunstances. 1d. More specifically, in

exercising its discretion to set aside a default judgnent, a
court must consider the follow ng factors: (1) whether setting
aside the judgnent would prejudice the plaintiff, (2) whether the

defendant has a prinma facie nmeritorious defense, (3) whether the

defaul ti ng defendant's conduct was cul pable, and (4) the
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effecti veness of alternative sanctions. Encasco Ins. Co. V.

Sanbrick, 834 F.2d 71, 73 (3d Cr. 1987). Because courts prefer
to decide cases on their nerits, a court should resolve any
doubts in favor of vacating the default judgnment. Tozer v.

Charles A Krause MIling Co., 189 F.2d 242, 245 (3d Gr. 1951).

A court nust first consider whether the plaintiff would
suffer prejudice. That the result of this notion is the setting
aside of the default is not the sort of prejudice of which the
casel aw speaks. Rather, prejudice in this context neans either
that the plaintiff's ability to pursue the claimhas been

hi ndered or that rel evant evi dence has been | ost. See Entasco,

834 F.2d at 74. Neither has occurred in this case. | realize
that this little procedural joust has cost Corestates sone
counsel fees, but if counsel had spent sone of their tine
notifying their opposing counsel that they were seeking entry of
default, as the rules require, that expenditure could have been
avoi ded. Corestates's final argunent, that a vacation of the
default judgnent woul d be pointless, conflates the prejudice and
nmeritorious defense analyses. In sum | find that Corestates
woul d not be prejudiced by setting aside the default judgnent.
Next, a court nust exam ne whether the defendant has a
nmeritorious defense, that is, one which, if established at trial,

woul d constitute a conplete defense to the action. Hitz v. Wma

Corp., 732 F.2d 1178, 1181 (3d G r. 1984). The defendant nust
al l ege "specific facts beyond sinple denials or conclusionary

statenments.” United States v. $ 55,518.05 in U.S. Currency, 728
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F.2d 192, 195 (3d Cir. 1984). This suit hinges upon the
occurrence of an event of default. Under the |ease agreenent,
such event may not occur unless the | essor has given notice of
default. Corestates naintains that it gave this notice by
sending bills stating past due bal ances. Westchester counters
that the | ease agreenent requires nore than a bill: the | essor
must give explicit notice of default. Should this latter
interpretation prevail, Wstchester would have a neritorious
def ense because Corestates did not provide such notice.

A court al so nust determ ne whether the defendant
engaged i n cul pabl e conduct. Cul pabl e conduct nmeans actions
taken wllfully or in bad faith, and thus requires nore than nere

negligence. Hritz, 732 F.2d at 1183; G oss v. Stereo Conponent

Systens, Inc., 700 F.2d 120, 123-24 (3d Gr. 1951). For exanpl e,
a "disregard for repeated communi cations fromplaintiffs and the
court, conbined with the failure to investigate the source of a
serious injury, can satisfy the cul pable conduct standard.”
Hitz, 732 F.2d at 1183. Here, Westchester responded to al
comruni cations, albeit with a belligerent tone. Further,

West chester did investigate the alleged non-paynent, and
expressed sone limted willingness to settle. Although one may
see negligence in Westchester's failure to file an answer, such

failure does not rise to the I evel of cul pable conduct.



C. Attorneys' Fees

Finally, Corestates requests that if this court sets
aside the default judgnent, that it also order Westchester to pay
Corestates's attorney's fees for defending this notion.
| mposition of attorney's fees nmay be an effective alternative

sanction in an appropriate case. See, e.qg., Foy v. D cks, 146

F.R D. 113, 117 (E.D. Pa. 1993) (ordering paynent of attorney's
fees as sanction for procedural ineptitude in defaulting in a
series of conmplaints). This, however, is not such a case.

West chester has not engaged in a pattern of "procedura

i neptitude"” which would warrant it paying Corestates's fees. The

def endant has not acted in a Rule 11, fee-shifting nmanner.

[11. Concl usi on

In sum | find that the Entasco factors weigh in favor
of setting aside the entry of default and default judgnent.

An order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CORESTATES LEASING INC., f/k/a
MERI DI AN LEASI NG | NC.

Plaintiff,
Cvil Action
V. No. 96- 7557
WESTCHESTER SQUARE MEDI CAL CENTER,
I NC. ,
Def endant .
ORDER
AND NOW this day of June, 1997, upon the reasoning

in the attached Menorandum Defendant's Mdtion to Set Aside an
Entry of Default Pursuant to Fed. R CGCv. P. 55(c) and to Set
Asi de Judgnent by Default Pursuant to Fed. R Gv. P. 60(b) is
GRANTED.

BY THE COURT

Robert S. Gawmt hrop, 111, J.



