I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT W LLI AM PROUDFOOT : CIVIL ACTI ON
V.
DONALD T. VAUGHN, ET. AL, : NO. 94-590

MEMORANDUM

Padova, J. July 2, 1997
Robert W 1iamProudfoot, an innmate at the State Correctional
Institution at Graterford, Pennsylvania, filed a pro se Petition
for a Wit of Habeas Corpus pursuant to 28 U . S.C A 8§ 2254 (West
1994 & Supp. 1997). This Court referred Proudfoot's Petition to
United States Magistrate Judge Thomas J. Rueter for a Report and
Recommendation ("R & R'), pursuant to 28 U S.C. A 8 636(b)(1)(B)
(West 1993). WMagistrate Judge Rueter recommended that the Court
dismiss the Petition, and Proudfoot filed objections.® For the
reasons that follow, the Court wIll overrule Proudfoot's
obj ections, adopt Magistrate Judge Rueter's R & R, and disn ss

Proudfoot's Petition.

Fact s
On March 4, 1989, Proudfoot was arrested and charged with

various of fenses stenmng fromallegations that, while arned with

! Respondents, Donald Vaughn, the Pennsylvani a Attorney
General, and the District Attorney of Chester County also filed
obj ections which the Court addresses, infra.

1



a shotgun, he threatened and physically intim dated David Thomas in
a dispute concerning the ownership of certain notorcycl es. On
Septenber 27, 1989, Proudfoot, before the Honorable Leonard
Suger man, President Judge of the Court of Common Pl eas of Chester
County, was convicted by a jury of terroristic threats, 18 Pa.
Cons. Stat. Ann. 8§ 2706, sinple assault, 18 Pa. Cons. Stat. Ann. 8§
2701(a)(3), recklessly endangering another person, 18 Pa. Cons.
Stat. Ann. 8§ 2705, and crimnal conspiracy to commt each of those
crimes. 18 Pa. Cons. Stat. Ann. 8 903(a)(1l). Post-trial notions
were denied on March 5, 1990. On April 23, 1990, Judge Sugerman
sentenced Proudfoot to 5 to 10 years inprisonnment. Thr oughout
t hose proceedi ngs, Proudf oot was represented by Robert J. Donatoni.

On May 2, 1990, Judge Sugerman permtted M. Donatoni to
wi t hdraw as Proudfoot's counsel. On June 7, 1990, Vincent D Fabio
was appoi nted to represent Proudfoot. On Septenber 11, 1990, Judge
Sugerman granted Proudfoot's notion to file an appeal nunc pro
tunc, notw thstanding the fact that the tinme for filing a direct
appeal had | apsed. On Septenber 13, 1990, Proudfoot filed an
appeal to the Superior Court, challenging only the sufficiency of
t he evidence i n support of the jury verdicts. Judge Sugerman fil ed
an opi ni on addressing the issues which Proudfoot raised on appeal
on July 31, 1991. On Septenber 16, 1991, Proudfoot's appellate
brief was filed. On February 20, 1992, while his direct appeal was
pendi ng before the Superior Court, Proudfoot petitioned this Court
for a wit of habeas corpus. On May 8, 1992, the Superior Court
rejected Proudfoot's direct appeal. On July 17, 1992, this Court
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adopted the R & R of Magistrate Judge Tullio Gene Leonporra and
di sm ssed Proudfoot's petition for failure to exhaust state
remedi es. On August 27, 1992, the Pennsylvania Suprene Court
deni ed all ocat ur. On Cctober 19, 1992, Proudfoot filed a pro se
petition in state court under the Post Conviction Relief Act, 42
Pa. Cons. Stat. Ann. 88 09541-9551 (West 1982 & Supp. 1997)
("PCRA"). Sincethat tinme, Proudfoot has had five different court-
appoi nted attorneys.? On January 31, 1994, Proudfoot filed his
second petition for a wit of habeas corpus with this Court. In
Septenber 1994, court appointed counsel filed an anended PCRA
petition. A hearing on Proudfoot's PCRA petition was schedul ed for
Cct ober 25, 1994. On Cctober 7, 1994, this Court adopted the
second R & R of Magistrate Judge Leonporra and again dism ssed
Proudfoot's petition for failure to exhaust state renedi es, noting
that a hearing on the PCRA petition was forthcom ng.

However, on February 16, 1995, because the schedul ed Cct ober
25, 1994 PCRA hearing was never held, and because no ot her hearing
had been held since, this Court vacated its Cctober 7, 1994 O der
and activated Proudfoot's federal habeas process. On July 17,
1995, pursuant to evidentiary hearings held in April and May of
1995, Judge Suger man deni ed Proudf oot's PCRA petition. On July 25,

1995, pursuant to the doctrine enunciated in Wal ker v. Vaughn, 53

2 On Novenber 19, 1992 Robert Brendza was appoi nted PCRA
counsel. On Decenber 9, 1992, John Carnes was appointed. On
January 20, 1993, Joseph Nesci o was appoi nted. On Decenber 14,
1993, Steven Baer was appointed. On February 10, 1994, John
W ni cov was appoi nt ed.



F.3d 609 (3d Cr. 1995), this Court stayed Proudfoot's habeas
proceedi ng, it appearing that the state post-conviction process was
agai n underway. On August 15, 1995, Proudfoot filed a notice of
appeal fromthe denial of his PCRA petition.

On January 29, 1997, this Court vacated its July 25, 1995
O der and reactivated Proudfoot's habeas revi ew because 18 nont hs
had el apsed since Proudfoot had filed his appeal from Judge
Sugerman's deni al of his PCRA petition, during which tinme no action
had been taken on the appeal. Proudfoot's appeal to the Superior
Court concerning the denial of his PCRA petition is still pending.

Proudf oot's habeas Petition, along wth his application for
rel ease from custody pending resolution thereof, was referred to
Magi strate Judge Rueter for an expedited R& Ron the nerits. On
March 13, 1997, Magi strate Judge Rueter issued a 38-page R & R that
Proudfoot's Petition be denied. On March 24, 1997, Proudfoot filed
objections to the R& R and on May 27, 1997, the Court received a

menor andum i n support of those objections. ?

1. Standard of Revi ew

"[A] district court shall entertain an application for awit

® Proudfoot initially filed 31 conclusory objections in a
nmere three pages, reflexively taking exception to every finding
in Magistrate Judge Rueter's R& R The lengthy recitation of
objections failed to furnish (1) a single citation to the
vol um nous record in this case, (2) a single reference to any
case law and (3) any substantial analysis. For this reason the
Court ordered Proudfoot to file a nenorandum The Court received
a 45- page nenorandum on May 27, 1997, which shall be treated as
superseding that initial litany of objections.

4



of habeas corpus in behalf of a person in custody pursuant to the
j udgenent of a State court only on the ground that he is in custody
in violation of the Constitution or laws or treaties of the United
States.” 28 U. S.C A 8 2254(a). Were a habeas petition has been
referred to a magistrate judge for an R & R, the district court

"shal | make a de novo determ nation of those portions of the report

or specified proposed findings or recomendations to which
objection is made . . . . [T]he court may accept, reject, or
nodi fy, in whole or in part, the findings or reconmendati ons nade

by the magistrate.” 28 U S.C A 8 636(b).

[11. Di scussi on

Proudf oot argues that he is entitled to habeas relief on the
follow ng grounds: (1) inordinate delay in direct review of his
conviction by the state system (2) inordinate delay in collateral
review of his conviction by the state system and (3) the
i neffectiveness of trial and appell ate counsel. These contentions

are addressed bel ow seriatim

A | nordinate Delay in D rect Review

Al though the United States Suprenme Court has not expressly
recogni zed a crim nal defendant's right to a speedy appeal , Si nmons

v. Beyer, 44 F.3d 1160, 1169 (3d Cr.), cert. denied, 116 S. C.

271 (1995), the United States Court of Appeals for the Third
Crcuit has found that the "Due Process Cause guarantees a

reasonably speedy appeal if the state has chosen to gi ve defendants
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the right to appeal."” Id. (citation and internal punctuation

omtted). In the Commonweal th of Pennsylvania, that right is
enshrined in the state constitution. Pa. Const. art. V, 8§ 9
("[t]here shall . . . be aright of appeal . . . froma court of
record . . . to an appellate court . . . ."). G@Gven the existence

of a right to a speedy appeal in this Commonweal th, the four
factors enpl oyed i n eval uating cl ai ns of unconstitutional appellate
delay are: (1) the length of delay, (2) the reason for the del ay,
(3) the defendant's assertion of his right and, (4) prejudice to

t he def endant. Barker v. Wngo, 407 U. S. 514, 530, 92 S. C. 2182,

2192 (1972); Beyer, 44 F.3d at 1169-70 (applying Barker criteriato
det er m ne whet her appel | ate del ay vi ol at ed due process); Burkett v.

Cunni ngham 826 F.2d 1208, 1226-27 (3d Gir. 1987) ("Burkett 1")

(same). O the four Barker factors, the Suprenme Court noted that
"[w] e regard none of the four factors . . . as either a necessary
or sufficient condition to the finding of a deprivation .

Rat her, they are related factors and nust be considered together
W th such other circunstances as may be relevant. In sum these
factors have no talismanic qualities; courts must still engage in
adifficult and sensitive bal ancing process.” 407 U S. at 533, 92
S. C. at 2193.

1. Length of Del ay

Two years |apsed between the inposition of sentence and
affirmance of that sentence by the Superior Court. W t hout

m nim zing the significance of this delay, the Court notes that it
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is considerably shorter than the delays which other courts have
found to rise to the |level of due process violations. Beyer, 44
F.3d at 1170 (finding due process violation in view of 13 year
del ay bet ween sentencing and di rect appeal ); Burkett |, 826 F. 2d at
1225-26 (five and one half year delay in sentencing, and hence

appeal, was factor in warranting discharge). See also Coe v.

Thurman, 922 F.2d 528, 531 (9th Gr. 1990) ("[w] e can agree that
four years [in which an appeal is pending] is an al arm ng anount of
time; standing alone, however, it does not require a granting of
the wit. We nust assess the other three factors as well");

Simons v. Reynolds, 898 F.2d 865, 868 (2d Cr. 1990) (six year

delay in defendant's appeal denied himdue process).

2. Reason for Del ay

About four nonths of the appellate delay may be attributed to
the wi thdrawal of M. Donatoni and the appointnent of M. D Fabio
as counsel . Anot her ni ne nonth del ay was occasi oned by the failure
of the trial judge to deliver a witten opinion explicating his
deni al of the post-trial nmotions.* It took another seven nonths,
after receiving both Judge Sugerman's witten opinion as well as
Proudfoot's brief, for the Superior Court to affirm "'[F]ailures
of court-appoi nted counsel and del ays by the court are attri butable

to the state.'" Beyer, 44 F.3d at 1170 (quoting Coe, 922 F.2d at

* Pa. R App. P. 1925(a) requires the filing of an opinion
"forthwith" and no later than forty days fromthe filing of the
appel lant's statenent of matters conpl ai ned of on appeal. Pa. R
App. P. 1931(a).



531). Thus, the entire delay is attributable to the state.

3. Assertion of the Ri ght

Wth respect to this prong, | agree with Mgistrate Judge
Rueter's finding that:

[b]y letter dated Septenber 14, 1991, [Proudfoot] wote
to his court-appointed counsel, Vincent P. D Fabio,
Esquire, requesting himto raise the i ssue of inordinate
delay in the appellate process . . . . On Cctober 16,
1991, [Proudfoot] filed a pro se notion for remand to the
Superior Court. In that notion, which was denied on
Decenber 13, 1991, [ Proudfoot] did conplain of
"i nordi nat e del ay" between t he date of his conviction and
the direct appeal . . . . He next raised the issue in a
habeas corpus petition filed in this court on February
20, 1992. He again raised the issue in his pro se PCRA
petition which he filed with the trial court on Cctober
19, 1992, after the Superior Court affirnmed his
conviction on May 8, 1992 . . . . These protestations by
[ Proudfoot] fulfill his obligation that he assert his
right to a speedy appeal.

(R & R at 13-14).

4. Prej udi ce
As the Third Crcuit observed in Burkett |,

[i]n adapting the prejudice prong of the Barker anal ysis
to appellate delays, courts have identified three
interests in pronoting pronpt appeals:

(1) prevention of oppressive incarceration pending
appeal ; (2) mnimzation of anxiety and concern of those
convi cted awai ti ng the outcone of their appeals; and (3)
limtation of the possibility that a convicted person's
grounds for appeal, and his or her defenses in case of
reversal and retrial, mght be inpaired.

826 F.2d at 1222 (citation omtted).
As to the first prejudice prong, "the incarceration wuld be

unjustified and t hus oppressive were the appellate court to find .



[the] conviction inproper. If it affirms the conviction
however, the incarceration will have been reasonable." Coe, 922
F.2d at 532 (citation omtted). G ven that the Superior Court
affirmed the conviction and the Pennsyl vani a Suprene Court denied
all ocatur, Proudfoot's incarceration was not unreasonabl e.

As to the second prong, the Third Crcuit has recogni zed t hat
del ay-related anxiety in the pre-trial context, where the
presunption of i nnocence attaches, is given nore wei ght than del ay-
rel ated anxiety in the post-conviction context, where a defendant
"I's incarcerated under a presunptively valid adjudication of

guilt.” Heiser v. Ryan, 15 F.3d 299, 305 (3d CGr.) (citation

omtted), cert. denied, 513 U S 926, 115 S. C. 313 (1994)

("Heiser 11").

There is no question that the passage of tinme wthout
resolution of his appeal caused Proudfoot anxiety and enotiona
di sconfort. Regrettably, under the case law, this alone is
insufficient towarrant a finding of prejudice. Id. ("although we
do not depreciate the significance of personal prejudice in the
form of anxiety as an elenent to be considered in the Barker
anal ysis, we have previously recogni zed that a certain anount of
anxi ety i s bound to acconpany cri m nal charges, and only unusual or
speci fic problens of personal prejudice wll satisfy the Barker
test . . . .") (citation omtted).

Final |y, Proudfoot has not carried his burden under the third
prong of the prejudice test. The passage of tine with no decision

on an appeal has been found to be prejudicial when it results in

9



"the possibility that [the] convicted person's grounds for appeal,
and his or her defenses in case of reversal and retrial, mght be
inpaired."” Burkett |, 826 F.2d at 1225 (citation and interna
gquotation marks omtted). Although it was clearly |ong in com ng,
Proudf oot did eventually receive all the direct reviewto which he
was entitled. This reviewlead neither to reversal nor retrial.
At this point, therefore, unlike the petitioner in Burkett 1,

Proudf oot cannot rely on hypothetical inpairnment as the basis for

prejudice. Instead, given the procedural posture of this case,
Proudf oot nust show actual inpairment of his defenses on appeal
attributable to the delay, which he has not. Beyer, 44 F. 3d at
1170 ("[i]f [petitioner] had received an adequate and effective,
t hough excessively del ayed appeal, then the issue of prejudice
woul d becone nore difficult"); Heiser Il, 15 F. 3d at 303-04 (11 1/2
year delay in hearing notion to wthdraw guilty plea did not
warrant habeas relief where petitioner's ability to show coercion

was not inpaired). See also Harris v. Chanpion, 15 F. 3d 1538, 1566

(10th Gr. 1994) (once conviction affirmed, no entitlenent to
habeas relief "unless petitioner can show actual prejudice to the

appeal , itself, arising fromthe delay"); United States v. Tucker,

8 F.3d 673, 676 (9th Cir. 1993) (despite three and one half year
del ay, once his conviction was affirnmed, petitioner received all he

was due fromthe |l egal process), cert. denied, 510 U. S. 1182, 114

S. C. 1230 (1994); Allen v. Duckworth, 6 F.3d 458, 460 (7th Gr.

1993) (despite a four and one hal f year del ay, habeas corpus action

becane nobot once petitioner's conviction was affirnmed), cert.
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deni ed, 510 U. S. 1132, 114 S. C. 1106 (1994); Muwwakkil v. Hoke,

968 F.2d 284, 285 (2d Cir.) (13-year delay prior to direct appeal
did not warrant habeas relief where conviction was ultimtely

af firmed because there was no actual prejudice), cert. denied, 506

US 1024, 113 S. C. 664 (1992); United States v. Johnson, 732

F.2d 379, 382-83 (4th Cr.) (once appeal was heard and found
lacking in nerit, there was no basis for ordering defendant's

rel ease), cert. denied, 469 U S. 1033, 105 S. C. 505 (1984).

The first Barker prong -- length of the delay -- weighs only
mldly, if at all, in favor of finding a due process violation.
The second and third Barker factors -- attribution of the delay to

the state and petitioner's vigilant assertion of his right,
respectively -- weigh in favor of finding such a violation.
However, with respect to the fourth prong, because the del ays,
regrettable as they are, lead to no inpairnent of Proudfoot's
defenses, | conclude that the needless tenporal elongation of
Proudfoot's direct appellate reviewultimately resulted in no due

process viol ation.”?

B. | nordinate Delay in State Collateral Review

> Even if the Court had found there to be a due process

violation, this would not necessarily have lead to a granting of
the wit. See Heiser |1, 15 F.3d at 307 ("[w] e do not denigrate
the significance of a pronpt determ nation by the state courts,
but if the delay reached the | evel of a due process violation .

. Heiser's relief would be in a suit for damages under 42 U S.C
§ 1983 rather than release via a wit of habeas corpus”); Burkett
I, 826 F.2d at 1222 ("[t]he normal renedy for a due process
violation is not discharge").
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The threshold question in relation to this claimis whether
there exists a due process right to a speedy state collateral
appeal after direct review. The United States Court of Appeal s for
the Seventh Circuit has decided this question:

No constitutional provision or federal law entitles [a
habeas petitioner] to any state collateral review,
Pennsylvania v. Finley, 481 U S. 551, 557, 107 S. C.
1990, 1994 . . . (1987), let alone pronpt collateral
revi ew. Unless state collateral review violates sone
i ndependent constitutional right, such as the Equal
Protection O ause, see, for exanple, Lane v. Brown, 372
U S. 477, 484-85, 83 S. Ct. 768, 772-73 . . . (1963);
Smith v. Bennett, 365 U S 708, 81 S. C. 895 . . .
(1961), errorsinstate collateral reviewcannot formthe
basis for federal habeas corpus relief . . . . Thus, we
cannot say that nere delay in receiving a ruling on [a]
state [petition for collateral relief] violates the Due

Process Clause . . . . Due process does not include
pronpt resolution of collateral appeals. Whereas a
direct crimnal appeal has now becone a fundanmental part
of the crimnal justice system . . . state post-

convictionrelief is not part of the crim nal proceeding
-- indeed, it is a civil proceeding that occurs only
after the crimnal proceedi ng has concl uded. Finley, 481
US at 557, 107 S. C. at 1994; see also Miurray v.
G arratano, 492 U.S. 1, 10, 109 S. &. 2765, 2770-71 .
(1989) ("State collateral proceedings are not
constitutionally required as an adjunct to the state
crimnal proceedings and serve a different and nore
limted purpose than either trial or appeal.") Delay in
processing that collateral claim does not nake the
continued inprisonnent of the defendant unlawful, and
hence, does not warrant federal habeas corpus relief.

Montgonmery v. Meloy, 90 F.3d 1200, 1206 (7th Cir.) (certain

internal citations omtted), cert. denied, 117 S. . 266 (1996);

Cul breath v. Vaughn, No. Cv. A 92-490, slip op. at 4 (E.D. Pa.

Nov. 30, 1992) (stating that "an inordinate delay in the processing
of a state post-conviction petition poses no federal constitutional
viol ation").

The renedy for inordinate delay in state collateral reviewis
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t he wai ver of the requirenent that a petitioner exhaust state court
remedi es in order to recei ve federal habeas review Burkett |, 826

F.2d at 1218. See al so Jackson v. Duckworth, 112 F.3d 878, 881

(7th Cr. 1997). Wre it otherwise, "a state prisoner would be
entitled to arelease fromconfinenment . . . even though his state
crimnal trial and direct appeals were constitutionally flaw ess.”
Id. at 880. This Court already waived the exhaustion requirenent
when it reactivated Proudfoot's habeas Petition in January 1997.
Proudf oot, therefore, has al ready been afforded t he remedy to which
he is entitled as a consequence of the delay in his state
col | ateral proceedings.

The Court's deci sion does not constitute an endorsenent of the
manner in which Proudfoot's attenpts to receive the process to
which he is entitled under state | aw have been treated. To say
that these del ays do not offend the Constitution is by no neans to

excuse them

C._ | nef fectiveness of Counsel

The well-established standard for evaluating clains of

i neffecti ve assi stance of counsel was set forth in Strickland v.

Washi ngton, 466 U. S. 668, 104 S. C. 2052 (1984):

First, the def endant nust showthat counsel's performance
was deficient. This requires showi ng that counsel nade
errors so serious that counsel was not functioning as the

"counsel" guaranteed the defendant by the Sixth
Amendnent . Second, the defendant nust show that the
deficient performance prejudiced the defense. Thi s

requi res showi ng t hat counsel's errors were so serious as
to deprive the defendant of a fair trial, atrial whose
result is reliable.
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466 U. S. at 687, 104 S. . at 2064. Strickland further specifies

that "[t]he defendant nust show that there is a reasonable
probability that, but for counsel's unprofessional errors, the
result of the proceeding would have been different. A reasonable
probability is a probability sufficient to underm ne confidence in
the outcone."” 1d. at 694, 104 S. . at 2068. The defendant nust
show t hat counsel's performance fell bel owan objective standard of
reasonabl eness under the prevailing professional norns. |d. at
688, 104 S. C. at 2064-65. The review ng court nust be "highly
deferential" in evaluating counsel's performance and "nust i ndul ge
a strong presunption” that under the circunstances, the chall enged
action "mght be considered sound trial strategy.” 1d. at 689, 104
S. &. at 2065 (citations and internal quotations omtted). See

also Berryman v. Morton, 100 F.3d 1089 (3d CGr. 1996); Sistrunk v.

Vaughn, 96 F.3d 666 (3d Cr. 1996).

1. Shot gun_Shel | s

Proudf oot first argues that
[t]he failure to nove sinultaneously with the notion to
suppress the shotgun for a notion to suppress the shells
is clear error on the part of the defendant's counsel.
If the shells were seized as a result of the sane stop
and arrest that the trial judge concluded were
unconstitutional they would be equally subject to
suppr essi on.
(Pet'r Mem Supp. Objections Magistrate Judge's R & R at 24)
("Pet'r Mem™"). At the suppression hearing held on Septenber 25,
1989, before Judge Sugerman, it appears that M. Donatoni, in fact,

did nove to suppress the shotgun shells:
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M . Donat oni : Your Honor, this is the case of Commonweal th versus

Robert Proudfoot . . . . W are here onanotionto
suppress physical evidence. . . . And specifically,
sir, what | am seeking to suppress is a shotgun

sei zed froman autonobile on March 3, 1989 .
There were al so sei zed t hree shotgun shells fromthe
person of M. Proudfoot.
(Tr. Suppression H'g 9/25/89 at 3-4). The trial court went onto

rule on the admssibility of both the shotgun and the shells.

The Court: We recognize that the investigative stop and any
search that occurs is, of course, an exception for
the Fourth Amendnent. | amnot satisfied in this

case that the Conmonwealth has proved by a fair
preponderance that the officer articulated facts
whi ch, taken together with rati onal i nferences from
those facts, permttedtheintrusion and, thereupon,
suppress the shot gun.

M. Donatoni: And the shells your Honor?

The Court: There is no evidence about the shells at all.
understand they were givento the police officers by
t he def endant at sone ot her point and, as a result,
there being nothing in the record, the shells are
not suppressed . .o

(Tr. Suppression H'g 9/25/89 at 50).

Based on the record, | cannot say that M. Donatoni's
pr of essi onal conduct as to the shells was deficient under the first

prong of Strickland. On the contrary, he appears to have been

fairly vigilant in that he called the court's attention to the
shells, as distinct fromthe shotgun, twi ce: both at the begi nni ng

of the hearing as well as at its very end.

2. Jur or
Proudf oot contends that "[t]rial counsel was further

ineffective for leaving a juror on the panel where that juror,
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Deanna Dol bow, was a daughter of a victimin a prior offense

allegedly commtted by [Proudfoot].” (Pet'r Mem at 29). At the

PCRA hearing, however, M. Donatoni testified that Proudfoot failed

to advi se hi mof the connection with Ms. Dol bow, but had he been so

advi sed, he woul d have noved to strike her fromthe jury.

Questi on: Ckay. Do you renmenber during [jury] selection
being told by your client that [Ms. Dol bow] was the
daughter of a nei ghbor?

M . Donatoni: No.

Questi on: kay. Is it your testinony that you did not receive
i nformation fromyour client during selection that
he in fact knew [ Ms.] Dol bow?

M. Donatoni: No. Let ne be clear. Had | been told that
which is alleged, that this woman was the

daughter, or was related to a victimof a crinme
that M. Proudfoot was alleged to have perpetrated prior
tothe Trial, that worman woul d not have sat on the Jury.
I don't think Judge Sugerman woul d have

all oned her, if she answered on voir dire, to have
sat . . . . | would have made a chal | enge for cause.
And certainly woul d have exercised a perenptory
chal l enge if nmy chal l enge for cause was not granted.

(Tr. PCRAH'g 4/21/95 at 20). Assessing this testinmony, the trial
court

fully credit[ed] M. Donatoni's testinony on the subject
and f[oulnd the Defendant's [position] to be neritless,
as M. Donatoni was not advised by the Defendant of the
earlier incident allegedly involving the Defendant and
rel atives of Ms. Dol bow . .o

Conmonweal th of Pennsylvania v. Proudfoot, No. 903-89, slip op. at

7 (. C P., Chester County Jan. 29, 1997). As to this finding,

t he appl i cabl e habeas statute® provides that "a determi nation after

® As the instant Petition was pending on April 24, 1996, the
habeas anendnents enacted pursuant to the Antiterrorism and
Effective Death Penalty Act of 1996, Pub.L. No. 104-132, 110
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a hearing on the nerits of a factual issue, nmade by a State court

evidenced by a witten finding . . . shall be presuned to be
correct, unless the applicant shall establish" any of the eight
enuner at ed exceptions. 28 U S.C A § 2254(d) (West 1994). Since
Proudf oot does not neet any of those exceptions, the Court defers
tothe state court's determ nation that M. Donatoni was unaware of
Ms. Dol bow s background. Therefore, M. Donatoni could not have

been deficient under Strickland in omtting to strike her fromthe

jury.

3. | npeachnent of Derrickson

Pr oudf oot cont ends t hat

trial counsel failed to inpeach the state's wtness,

[ Scott Derrickson], with respect to the plea bargain he

received for testifying against the petitioner. |If

trial counsel had known of the plea bargain and failedto

make use of it this would constitute ineffectiveness on

his part.
(Pet'r Mem at 25). At trial, M. Donatoni engaged in a |engthy
and vi gorous cross-exam nation of M. Derrickson designedtoelicit
whet her his testinony nmay have been col ored by collaboration with

t he Commbnweal t h.

Stat. 1214 (1996) ("AEDPA"), are not applicable. Li ndh v.

Mur phy, No. 96-6298, 1997 W 338568, at *2 (U.S. June 23, 1997)
("[t]he issue in this case is whether that new section of the

[ AEDPA] dealing with petitions for habeas corpus governs
applications in noncapital cases that were already pendi ng when
the Act was passed. W hold that it does not"); Johnston v.
Love, 940 F. Supp. 738, 744 n.2 (E. D.Pa. 1996) (Pollak, J.)
(sane). This disposes of Respondents' objection to Magistrate
Judge Rueter's finding that the AEDPA habeas anmendnents do not
apply to the instant Petition.
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Questi on:

M. Derrickson:

Questi on:

M. Derrickson:

Questi on:

M. Derrickson:

The Court:

M. Derrickson:

You, as of |ate | ast week, started to
negoti ate through your attorney to make
a plea bargain in this case, did you
not ?

Yes, | did.

And t he Commonweal th offered you a pl ea
bar gai n, whereby you would admt your
guilt or your involvenent to sone

of fense in exchange for a five nonth
prison sentence, correct?

Yes.

* * *

And the only way t hat you knew to reduce
that, or attenpt to reduce that five
nmont hs i npri sonment was to give
testinony agai nst Rob Proudfoot,

correct?
Correct.
* * *
Well, et me be sure the Jury understands this.

You have an arrangenent with the Coormonwealth to
this extent, as | understand what you have sai d,
that you will plead, wthout the benefit of any
bargai n, concerning a sentence subject to the

di scretion of the Judge, as he deci des to sentence
you, and the Commobnweal th at the tine of your
sentencing will ask the Judge, the sentencing
Judge, to take into consideration your truthfu
testinony in this case; is that the extent of your
arrangenent ?

Yes, your Honor.

(Tr. Trial 9/26/89 at 45-50). At the PCRA hearing before Judge

Sugerman, M. Donatoni offered the follow ng testinony.

Questi on:

Were you possessed of any information that you did
not use in cross-examning the wtness Scott
Derrickson concerning any deals or plea agreenents
he had with the Commonwealth in return [for] his
testi nony?
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M. Donatoni: Was | not in possession?

Questi on: No. Was there anything you were know edgeable
about that you did not use in cross-exan nation?

M. Donatoni: No. | used everything | had to inpeach him

(Tr. PCRA H'g 5/22/95 at 18). Gven M. Donatoni's cross-
exam nation of M. Derrickson at trial, his testinony at the PCRA
hearing and the informati on he had at that tinme,’ | cannot say that

hi s professional conduct was deficient under Strickland.

4. O her W tnesses

Proudf oot argues that "[t]rial counsel conpounded his errors
by failing to interview w tnesses® that would have testified
favorably for the petitioner in the face of his decision not to
have the defendant testify hinself.” (Pet'r Mem at 25). At the
PCRA hearing, M. Donatoni denied that he was given the nanes of
favorabl e witnesses to be interviewed. (See Tr. PCRA H'g 4/21/95
at 27) ("Q Okay. Did you intervieww tnesses, potential w tnesses?
[ M. Donatoni]: There were none given to ne").

Therefore, | cannot say that the failure to call these

" Proudfoot insinuates that M. Derrickson lied at trial by
denyi ng the existence of an actual plea bargain. Proudfoot bases
this perjury allegation on testinony |later given by M.

Derri ckson before The Honorable Norma Shapiro -- of this Court --
in a subsequent civil suit brought by Proudfoot. ( See Tr. Trial
Proudf oot v. Chenger, No. 89-4290, 9/18/90 at 14, 16). Even
assum ng M. Derrickson perjured hinself by denying at trial the
exi stence a plea bargain with the Commonweal th, this does not
advance Proudfoot's claimof ineffective assistance of counsel.

® Here, Proudfoot is presumably referring to Randy Collins,
Mark Taylor, WIlliam Stringer, Richard Yosenmte Sexton and
Trooper WIIians.
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W t nesses was deficient under Strickland. Even assum ng, however,
t hat Proudf oot did give the nanes of other w tnesses to counsel and
that his failure to call themat trial was deficient, Proudfoot
nonet hel ess presents no persuasi ve evidence that these w tnesses

"woul d have changed the result of his trial." Reese v. Ful coner,

946 F.2d 247, 257 (3d Cr. 1991), cert. denied, 503 U S. 988, 112

S. C. 1679 (1992). Inthis regard, | agree with Magi strate Judge
Rueter's finding that:

[a] ccording to [Proudfoot], these w tnesses woul d have
establ i shed that Thomas was i nvolved in the theft of the
not orcycles, and [Proudfoot] was unjustly accused of
steal i ng themby | aw enf orcenent of fici al s and nenber s of
the Pagan's Mdtorcycle Gang.® Wth this testinony,
[ Proudf oot] woul d have argued to the jury that the only
reason he confronted Thomas was t o excul pat e hi nsel f, not
for noney as the prosecution alleged. However, even if
t hese wi tnesses were to establish these facts, it is not
likely that the jury woul d have excused petitioner from
commtting the terroristic threats and assaults upon
Thomas and his wife. |f anything, these facts woul d have
only intensified [Proudfoot’'s] notive to threaten Thonmas
rather than dimnish it.

(R&R at 28).%

® Magi strate Judge Rueter's statenent of the defense
strategy is corroborated by Proudfoot's own statenent that his
"theory of the defense was that he had been accused of the theft
of the notorcycles and was afraid he would either be charged with
that theft, hurt, or killed by the Pagan's if the bi kes [which
were stored on Thomas' property] were not returned.” (Pet'r Mem
at 6).

' The Supreme Court of the United States has extended the
right to effective assistance of counsel to appeals. Evitts v.
Lucey, 469 U. S. 387, 396, 105 S. C. 830, 836 (1985) ("[a] first
appeal as of right therefore is not adjudicated in accord with
due process of law if the appellant does not have the effective
assi stance of an attorney"). Proudfoot argues that his appellate
counsel was ineffective in refusing to raise any issues on direct
appeal except the legal sufficiency of the evidence on the
m st aken belief that "he could only raise those issues that were
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D. Remmining Objections

Proudf oot and Respondents have | odged several other discrete

objections to the R & R

1.  Proudfoot

Proudf oot asserts that "Magi strate Judge Rueter erroneously
determned that there is no right to counsel in Post Conviction
Proceedi ngs in Pennsylvania." (Pet'r Mem at 42). Magi strate
Judge Rueter only determined that there is no federa

Constitutional right to counsel in PCRA and, in so doing, relied on

clear |anguage from Finley, 481 U S. at 557, 107 S. C. at 1994
(stating that when states provi de post-conviction proceedi ngs "t he
fundanental fairness nmandated by the Due Process C ause does not
require that the State supply a | awer as well").

Proudf oot next asserts that "[t]he Magistrate Judge
erroneously concluded that there is no right to appeal a denial of
an adverse decision in a [state] Mdtion for Post Conviction
Relief." (Pet'r Mem at 43). The Court need not decide this
guestion of state lawas it is of no nonent in adjudicating any of

the federal clains at bar.

preserved at trial for review" (Pet'r Mem at 30). Assum ng
this constituted a deficiency under Strickland, Proudfoot fails
to denonstrate in what way he was prejudiced. He has now had two
courts -- this habeas Court and the state PCRA trial court --
review his clains relating to matters other than the sufficiency
of the evidence. Therefore, | find it likely that the Superior
Court, on direct review, would still have affirmed even if it had
considered the full panoply of Proudfoot's post-trial defenses.
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Pr oudf oot next argues that "[t] he Magi strate Judge erroneously
concluded that the delay in the adjudication of the petitioner's
appeal from Judge Sugerman's denial of the petitioner's Post
Conviction Relief Action was |largely due to counsel's failure to
file a [Pennsylvania Rule of Cvil Procedure] 1925(b) statenent.”
(Pet'r Mem at 44). Whether that delay is attributable to counsel
or the courts is beside the point since there is no federa

Constitutional right to a speedy PCRA proceedi ng.

2. Respondent s

Respondents first object to the l|egal conclusion "that
Petitioner need not exhaust his pending state court renedies."”
(Resp't njections Magistrate Judge's R& Rat 1). This issue was
addressed in the Court's Order dated January 29, 1997, (see Doc.
No. 56), and shall not be revisited.

Finally, Respondents take exception to Magistrate Judge
Rueter's prediction that the Third Crcuit "would nake a limted
exception" to the rule that inordinate delay in PCRA poses no
Constitutional violation. Magistrate Judge Rueter found, and |
agree, that even if such an exception existed in this Crcuit,
Proudf oot would not qualify therefor. (See R& R at 20). Thus, it
is not necessary for the Court to evaluate the cognizability of
t hat excepti on.

An appropriate O der follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT W LLI AM PROUDFOOT : ClVIL ACTI ON

DONALD T. VAUGHN, ET. AL. : NO. 94-590

ORDER
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AND NOW this 2nd day of July, 1997, upon consi deration of the
Report and Recomrendati on of Magistrate Judge Thonas J. Rueter
(Doc. No. 66), bjections thereto by Petitioner Robert WIIliam
Proudf oot (Doc. No. 67) and Respondents Donald T. Vaughn, the
Pennsyl vani a Attorney General and the District Attorney of Chester
County (Doc. No. 68), and the Menorandum of Law in Support of
Petitioner's Objections (Doc. No. 70), |IT IS HEREBY ORDERED THAT:

1. Petitioner's bjections ARE OVERRULED.

2. Respondents’ bj ections ARE OVERRULED.

3. The Report and Recommendati on | S APPROVED
and ADOPTED for the reasons statedinthis

Court's Menorandum

4, The Petition for Wit of Habeas Corpus
(Doc. No. 1) |S DEN ED.

5. The Petition for an Evidentiary Hearing
(Doc. No. 64) 1S DEN ED.

6. The Petition for Release from Custody
Pendi ng Decision on Petition for Habeas
Corpus Relief (Doc. No. 43) |S DEN ED.

7. The Cerk of Court SHALL MARK this case
CLCSED.

BY THE COURT

John R Padova, J.
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