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VEMORANDUM

Plaintiff John Nave brought this action agai nst
Wbol dri dge Construction of Pennsylvania, Inc., ("Woldridge"),
al l egi ng enpl oynment discrimnation in violation of Title |I of The
Americans with Disabilities Act of 1990 (the "ADA"), 42 U S.C. 8§
12101, et seq., The Fam |y Medical Leave Act of 1993 ("FM.A"), 29
US. C 8 2601, et seq., and The Pennsyl vani a Human Rel ati ons Act
("PHRA"). Plaintiff has al so brought a claimfor breach of
contract. Defendant has noved for sunmary judgnent on all counts
and plaintiff has noved for partial summary judgnment on the issue
of whether plaintiff is a qualified individual with a disability
under the ADA. Having considered the briefs the parties have
submtted, for the reasons set forth below |l will deny
plaintiff's nmotion for partial summary judgnment and grant
defendant's notion for summary judgnent as to Counts |, I1l, and
V.

Summuary Judgnent St andard




Summary judgnent is appropriate "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any naterial fact and that the noving party
is entitled to a judgnent as a natter of law" Fed. R Cv. P.
56(c). An issue is "genuine" only if there is a sufficient
evidentiary basis on which a reasonable jury could find for the

non-novi ng party. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

249 (1986). A factual dispute is "material” only if it mght
affect the outcone of the suit under governing law, id. at 248,
and all inferences nust be drawn, and all doubts resolved, in

favor of the non-noving party. United States v. Diebold, Inc.,

369 U. S. 654, 655 (1962); Gans v. Mundy, 762 F.2d 338, 341 (3d

Cr.), cert. denied, 474 U.S. 1010, 106 S. C. 537 (1985).

On a notion for summary judgnent, the noving party
bears the initial burden of identifying for the Court those
portions of the record that it believes denonstrate the absence

of dispute as to any material fact. Celotex Corp. v. Catrett,

477 U.S. 317, 323 (1986). To defeat summary judgnent, the non-
noving party "may not rest upon the nere allegations or denials
of [its] pleading, but [its] response, by affidavits or as

ot herwi se provided in this rule, nust set forth specific facts
showi ng that there is a genuine issue for trial." Fed. R Gv.
P. 56(e). The non-noving party nust denonstrate the existence of
evi dence that would support a jury finding inits favor. See

Anderson, 477 U. S. at 248-49.



Where the non-noving party bears the burden of proof at
trial, sunmary judgnent is appropriate if the non-novant fails to
make a showi ng sufficient to establish the existence of an
el ement essential to its case. "[T]he plain | anguage of Rule
56(c) nmandates the entry of sumrary judgnent, after adequate tine
for discovery and upon notion, against a party who fails to nake
a showi ng sufficient to establish the existence of an el enent
essential to that party's case, and on which that party will bear
t he burden of proof at trial. |In such a situation, there can be
'no genuine issue as to any material fact,' since a conplete
failure of proof concerning an essential elenent of the nonnoving
party's case necessarily renders all other facts immterial. The
noving party is entitled to a judgnent as a matter of |aw because
the non-noving party has failed to nmake a sufficient show ng on
an essential element of her case wth respect to which she has
the burden of proof." Celotex, 477 U S. at 322-23.

1. Fact ual Backagr ound

Plaintiff was enpl oyed by defendant from February 23,
1994 to January 12, 1995 in its |l andscape departnent to perform
i ntegrated pest managenent, various |andscapi ng services and
supervision of a grass nowing crew. On March 19, 1994, plaintiff
was di agnosed w th Hodgkin's disease. On April 26, 1994,
plaintiff underwent a staging |aparotony, splenectony and liver
bi opsy and it was confirned by plaintiff's physician, Dr. dick
that plaintiff had pathol ogic Stage |l A Hodgkin's disease.
Plaintiff was discharged fromthe hospital on May 3, 1996, and he
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recuperated at hone. Plaintiff was then treated at the Cancer
Center of the Hospital of the University of Pennsylvania where he
received mantle radiation therapy fromMay 19 to June 21, 1994,
and para-aortic radiation fromJuly 11 to August 13, 1994. (On
June 27, 1994 plaintiff was seen for anxiety, restlessness, panic
attacks, dyspepsia and fatigue. He was referred to a
psychiatrist and then to a psychol ogist. On August 18, 1994,
plaintiff was di agnosed with maj or depression w thout suicidal
i deation, and extrene fatigue secondary to both radiation and
maj or depression. Plaintiff did not work during the period that
he had his surgery and treatnent.*

On Septenber 15, 1994, plaintiff returned to work. At
this tinme, plaintiff had no evidence of recurrent Hodgkin's
di sease and had an inprovenent in his reactive depression and
anxiety.? Plaintiff nade arrangements with his enployer to linit
his hours in a given day, depending on how he felt, rather than
to take a set nunber of days off. From Septenber 22, 1994
t hrough Decenber 21, 1994 plaintiff worked from 18 to 40 hours

1. Review of plaintiff's tinme records indicates that
plaintiff worked no hours at Woldridge fromApril 21, 1994 until
Sept enber 15, 1994.

2. Plaintiff was seen by Dr. dick at the University of
Pennsyl vani a Cancer Center on Septenber 15, 1994. "Hi s synptons
of depression and anxiety inproved with psychological counsel i ng,
but he was still fatigued and had a sense of nalaise. W
recomrended that he work part-tinme and did not feel that he was
capabl e of resum ng his normal physically demanding job. At that
time, we felt that he had no evidence of recurrent Hodgkin's

di sease, and had an inprovenent in his reactive depression and
anxiety." Dr. dick's Cctober 4, 1996, letter to Richard Reed at
3.



per week. On Decenber 21, 1994 plaintiff experienced a seizure
or fainting episode while at work. Plaintiff was under the care
of his physician, and was advised in | ate Decenber that he could
return to work. At this tinme plaintiff's Hodgkin's di sease was
in conplete remssion although he was still fatigued fromthe
radi otherapy.® Plaintiff notified his enployer that he could
return to work and was inforned of his termnation. Plaintiff
was termnated fromhis job at Wol dridge Constructi on Conpany on
January 12, 1995. Plaintiff is currently enployed at Hechinger's
in a horticulture position that involves taking care of plants,
training people that work directly under him and being a

sal esperson.

[11. Di scussi on

A. Count 1: Violation of ADA

Plaintiff alleges he was term nated fromhis position
as a grass cutting foreman in the | andscapi ng departnent at
Wbol dri dge because of his diagnosis and treatnent for Hodgkin's
di sease. Plaintiff contends that this disease constitutes a
"disability" entitling himto the protections of the ADA and the
PHRA. Specifically, plaintiff clains that he clearly neets the
ADA's statutory definition of a "disability" in that while he was
enpl oyed by defendant, plaintiff had physical as well as nental

i npairnments that substantially [imted one or nore of his major

3. "I't was our inpression on 12/21/94 that his Hodgkin's
di sease was in conplete rem ssion al though he was still fatigued
fromthe radiotherapy.” Dr. Aick's October 4, 1996 letter to
Ri chard Reed at 3.



life activities. Defendant does not dispute that plaintiff was
di agnosed and suffered from Hodgki n's di sease, but argues that
plaintiff has not nmet his burden of establishing that this
i1l ness substantially limted his performance of ngjor life
activities so as to constitute a "disability" under the ADA
The ADA prohibits discrimnation "against a qualified

individual with a disability because of the disability of such
individual in regard to job application procedures, the hiring,
advancenent, or discharge of enpl oyees, enployee conpensati on,
job training, and other terns, conditions, and privileges of
enploynent." 42 U S.C. § 12112(a). |In order to sustain a claim
under the ADA, a plaintiff nust establish?

(1) that he is a disabled person wthin the

nmeani ng of the ADA;, (2) that he is qualified, that

is, wth or without reasonabl e accommobdati on

(which he must describe), he is able to perform

t he essential functions of the job; and (3) that

t he enpl oyer term nated hi m because of his

disability.
Mlton v. Scrivner, Inc., 53 F.3d 1118, 1123 (10th Cr. 1995).

Plaintiff has the burden of proof at trial as to these el enents.
As such, in order to defeat defendant's notion for summary
judgnent, plaintiff nmust nmake a showi ng sufficient to establish

t he exi stence of these essential elements of its case. The first

el ement requires an exam nation of whether plaintiff is disabled.

4. The PHRA is analyzed in the same manner as ADA cl ai ns.
Doe v. Kohn, Nast & Graf, P.C., 862 F. Supp. 1310, 1323 (E.D. Pa
1994). For that reason, while the follow ng discussion expressly
addresses only plaintiff's ADA claim it also resolves his PHRA
claim




1. Is Plaintiff "D sabled"?

Def endant attacks plaintiff's claimby arguing that his
condi tion, Hodgkin's Disease, as it has affected plaintiff, is
not a disability under the ADA. A disability is defined under
t he ADA as:

(A) a physical or nental inpairnment that
substantially limts one or nore of the major life
activities of such individual; (B) a record of
such an inpairnent; or (C being regarded as
havi ng such an i npairnent.

42 U.S.C. 8§ 12102(2). In this case, plaintiff bases his claimof
disability upon the first and third prongs of the definition.?

a. Substantial Limtation of Major Life Activity

Wth respect to the first prong, it is undisputed that
plaintiff was di agnosed and suffered from Hodgkin's disease.
Def endant's nmenorandum of |law in opposition to plaintiff's notion
for partial summary judgnent at 1. Hodgkin's disease is a cancer
of the lynphatic systemand as such is a physical inpairnment as

that termis defined under the ADA ° A physical inpairment

5. Al though defendant argues in his nmotion for summary
judgnent that plaintiff has not shown a record of an inpairnent,

| need not address this aspect of the definition of disability as
plaintiff asserts no claimin his pleading, notion or responses
that he has a record of such an inpairnent.

6. A physical or nmental inpairnment is defined as: (1) Any
physi ol ogi cal disorder, or condition, cosnetic disfigurenent, or
anat om cal | oss affecting one or nore of the foll ow ng body
systens: neurol ogi cal, nuscul oskel etal, special sense organs,
respiratory (including speech organs), cardiovascul ar
reproductive, digestive, genito-urinary, hemc and |ynphatic,
skin, and endocrine; or (2) Any nental or psychol ogi cal disorder,
such as nmental retardation, organic brain syndrone, enotional or
mental illness, and specific learning disabilities. 29 CF.R 8§
(continued...)



al one, however, is not necessarily a disability as contenpl at ed

by the ADA because not every inpairnment substantially l[imts a

life activity. See Penchishen v. Stroh Brewery Co., 932 F. Supp.
671, 674 (E.D. Pa. 1996), aff'd, No. 96-1807 (3d Cir. My 9,
1997).

In order to be considered a "disability" the inpairnent
must "substantially limt" one or nore of plaintiff's "major life
activities." 42 U S.C. § 12102(2)(A). "Mjor |life activities,"
t hough not defined by statute, are defined by regulation’ as
"functions such as caring for oneself, perform ng nmanual tasks,
wal ki ng, seeing, hearing, speaking, breathing, |earning, and

working."® 29 C.F.R 8§ 1630.2(i). See Roth v. Lutheran Genera

Hosp., 57 F.3d 1446, 1454 (7th Gr. 1995).

6. (...continued)

1630. 2(h)(1) (2) (1996) (enphasis added). Moreover, the

| egi sl ative hlstory of the ADA indicates that Congress considered
cancer to be an inpairnent. See S.Rep. No. 116, at 22 (1989).

7. The Equal Enpl oynent Opportunity Conm ssion, ("EECC'),
is the agency charged with admnistering Title | of the Americans
with Disabilities Act, the subchapter proscribing enpl oynent

di scrim nation. Wil e the ADA defines neither "substantial
l[imts" nor "major life activities," the regulations promnul gat ed
by the EEOCC under the ADA provide significant guidance. See 42
US C 8 12116 (requiring the EECC to issue regulations to

inplenment Title I of the ADA).

8. This listing was not intended to be exhaustive and
other major life activities could include |ifting, reaching,
sitting, or standing. 29 CF.R pt. 1630 App. 8§ 1630.2(1).
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Plaintiff has confined his argunents to the major life
activities of caring for hinself, perform ng manual tasks,
wor ki ng, and st andi ng. °
Plaintiff also clains that "[o]ther major life activities
conprom sed included nental and enotional processes, such as
t hi nki ng, concentrating and interacting wwth others". See
Plaintiff's response to defendant's notion for summary judgnent
at 13. | will limt ny analysis of his disability claim
accordi ngly.

A "substantially imting inpairment” is one whichis a

"significant" restriction on a mgjor life activity. Schluter v.

| ndus. Coils, Inc., 928 F. Supp. 1437, 1444 (WD. Ws. 1996).

The regul ations provide that a substantial limtation exists if
plaintiff is "unable to performa major |life activity that the
average person in the general population can perform. . . or
significantly restricted as to the condition, manner or
duration under which an individual can performa particular major
life activity as conpared to" the average person. 29 CF.R 8§

1630. 2(j ) (1) .

9. Plaintiff notes in his notion for partial summary

j udgnent that he has al so been substantially limted in his
ability to "take care of routine activities of daily living.'
Plaintiff's notion for partial summary judgnent at 1-2. | wll
consider this activity in conjunction with ny analysis of the
activity of caring for one's self.

9



| first exam ne whether plaintiff's inpairnent
substantially limits a major life activity other than working. *°
Despite assertions to the contrary, plaintiff has presented no
evidence that he is substantially [imted in his ability to care
for hinmself, perform manual tasks, or stand. Although
plaintiff's nmedical expert testified that plaintiff should reduce
his hours and be assigned |ighter duties, Dr. dick offers no
opi ni on suggesting that plaintiff is in any way inpaired, |et
al one substantially inpaired, in his ability to care for hinself,
perform manual tasks, or stand. |In addition, although plaintiff
testifies that his physical activities have been limted by the
disease in that he is only physically able to performcertain
j obs until he becones fatigued, he has presented no evidence of
difficulties in other activities besides working. See
Plaintiff's Dep. at 26-27 (noting that he could handl e spraying
responsibilities until he becane fatigued, which was usually
about three to four hours). As such, | find that no reasonable
jury could conclude that plaintiff is substantially limted in
his ability to care for hinself, perform manual tasks or stand.

Plaintiff also clainms that his nental and enoti onal
processes, such as thinking, concentrating and interacting with
ot hers have been substantially limted. On August 18, 1994,

plaintiff was di agnosed with maj or depression w thout suicidal

10. “If an individual is substantially limted in any other
major life activity, no determ nation should be made as to

whet her the individual is substantially imted in working." 29
CFR pt. 1630 App. 8 1630.2(j).

10



i deation, and extrene fatigue secondary both to radiation and
maj or depression. Dr. Gick's October 4, 1996 letter to Richard
Reed at 2-3. Plaintiff was prescribed anti depressant nedication,
counsel ing was arranged, and on Septenber 15, 1994, it was noted
that plaintiff had an inprovenent in his reactive depression and
anxiety. 1d. at 3. Plaintiff's physicians noted that plaintiff
"benefited remarkably from psychot herapy [and his] synptons of
depression and anxi ety are nuch inproved."” Doctors Schnei der and
Gick's Septenber 15, 1994 report at 1. Any inpairnment of
plaintiff's nental or enotional processes, therefore, was of a
tenporary nature and as such does not qualify as a disability.

See Blanton v. Wnston Printing Co., 868 F. Supp. 804 (MD.N. C

1994) (holding that while plaintiff may have been di sabl ed at
times, inpairnments of short duration do not qualify as
disabilities). "[T]enporary, non-chronic inpairnments of short
duration, with little or no long termor permanent inpact, are
usual ly not disabilities." 29 C.F.R pt. 1630 App. § 1630.2(j). *
See Sanders v. Arneson Products, Inc., 91 F.3d 1351, 1353-54 (9th

Cr. 1996), cert. denied, 117 S. C. 1247 (1997) (holding that a

psychol ogi cal disorder triggered by cancer, lasting | ess than

four nonths, and having no residual effects was not a

11. Under the EECC s interpretations, the follow ng factors
shoul d be considered in determ ning whether an individual is
substantially limted in a mgor life activity: (1) the nature
and severity of the inpairnment; (2) the duration or expected
duration of the inpairnment; and (3) the permanent or |long term

i npact, or the expected permanent or |long terminpact of or
resulting fromthe inpairnment. 29 CF.R 8 1630.2(j)(2).

11



"disability" under the ADA). Mdreover, plaintiff's own nedi cal
expert, Dr. dick, does not state that plaintiff has any nenta
probl emthat substantially limts his thought processes or
thinking activities. As such, | am persuaded that a jury could
not find that plaintiff's inpairnent substantially limted his
mental or enotional processes.

Havi ng found the evidence insufficient to support a
finding that plaintiff is substantially limted with respect to
the major life activities of caring for hinself, performng
manual tasks, or standing, or as to his nental or enotional
processes, | now consider plaintiff's ability to performthe
major life activity of working. See 29 CF.R pt. 1630 App. 8
1630.2(j) ("If an individual is not substantially limted wth
respect to any other mgjor life activity, the individual's
ability to performthe major life activity of working should be
consi dered. ™).

Wth regard to the activity of worKking:

[ SJubstantially limts neans significantly restricted

in the ability to performeither a class of jobs or a
broad range of jobs in various classes as conpared to

t he average person having conparable training, skills
and abilities. The inability to performa single,
particul ar job does not constitute a substantia
[imtation in the major life activity of working.

29 C.F.R 8 1630.2(j)(3)(i).
The appendix to the regulations offers interpretive

gui dance. It states that " an individual is not substantially

limted in working just because he or she is unable to performa

12



particular job for one enployer, or because he or she is unable
to performa specialized job or profession requiring
extraordinary skill, prowess or talent." 29 CF. R pt. 1630 App.
8§ 1630.2(j).

Three additional factors can be considered when
det erm ni ng whet her an inpairnment substantially limts the mgjor
life activity of working because a class of jobs or broad range
of jobs are foreclosed to an individual:

(1) The geographical area to which the individual has
reasonabl e access; (2) The job from which the

i ndi vi dual has been disqualified because of an

i npai rment, and the nunber and types of jobs utilizing
simlar training, know edge, skills or abilities,
wi t hin that geographical area, fromwhich the

i ndividual is also disqualified because of the

i npai rment (class of jobs); and/or (3) The job from
whi ch the individual has been disqualified because of
an inpairnent, and the nunber and types of other jobs
not utilizing simlar training, know edge, skills or
abilities, within that geographical area, from which
the individual is also disqualified because of the

i npai rment (broad range of jobs in various cl asses).

29 CF.R 8 1630.2(j)(3)(ii)(A-(C; see Horth v. Ceneral

Dynam cs Land Systens, Inc., 1997 W 145052, at *4 (M D. Pa.

March 26, 1997) ("In particular, a court should consider the
plaintiff's ability, talents, and skills as narketable within the
plaintiff's geographic community to determ ne whether he is
unable to performa class of jobs.").

Plaintiff asserts that his inpairnment substantially
limts himin the mgjor life activity of working, but he has not
shown that his inpairnment significantly restricts his ability to

performeither a class of jobs or a broad range of jobs in
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various classes as conpared to the average person having

conparable training, skills, and abilities. See 29 CF.R 8

1630.2(j)(3)(i); see Bolton v. Scrivner, Inc., 36 F.3d 939, 944
(10th Cr. 1994), cert. denied, 115 S. C. 1104 (1995) (affirm ng

award of sunmary judgnent to enpl oyer because enpl oyee "failed to
produce evidence showing a significant restriction in his ability
to performeither a class of jobs or a broad range of jobs in
various classes"). |Instead, both plaintiff's deposition
testinony and that of his physician denonstrate that plaintiff's
limtations in no way elimnate an entire class of jobs which
plaintiff can perform There is no evidence that plaintiff could
not do | andscaping work in general, but rather, the evidence
denonstrates that plaintiff could function by either working
fewer hours or performng lighter duties.

Plaintiff's situation is simlar to that of the
plaintiff in Horth, 1997 W. 145052 at *5. In Horth, the record
reflected that Horth had worked for General Dynamcs at a job
requiring some physical exertion but was capabl e of performng
"l'ight duty" at the time he was laid off. 1d. at *7. A Wrkers
Conpensati on Judge determ ned that Horth was capabl e of

performng "light duty" work and Horth hinself admtted that he

was able to perform"light duty" work. 1In addition, Horth's own
physi ci an opi ned that he could performlight duty work. ld. at
*6.

The Horth court held that, "[g]iven Horth's established

ability to continue work in his previous field, albeit on 'light
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duty' status, along with his inpressive educational background, *?
the record cannot support a finding that Horth's injuries have
precluded himfromenploynent in an entire class or a broad range
of jobs." 1d. at *7. The Horth court noted that "[a]lthough
Horth's inability to lift heavy objects may elimnate certain
specific jobs, such a restriction does not foreclose Horth's
participation in an entire class of jobs or a broad range of
jobs." 1d. at *7.

Simlarly, in the instant case, Dr. dick opines that
"M . Nave could have perfornmed his duties as a | andscape foreman
at Wool dridge with reasonabl e accommodati ons, such as reduced
wor k hours or being assigned lighter duty.” Dr. dick's COctober
4, 1996 letter at 4 (enphasis added). Dr. dick notes that it
"woul d be inpossible for individuals such as M. Nave to work
full time or to perform manual tasks requiring heavy physi cal
activity." 1d. (enphasis added). Dr. dick does not, however,
indicate that plaintiff could not work at all or that he was
substantially limted in his ability to work. Plaintiff also
does not testify that he could not work at all, but instead

testifies that he could only work for so many hours before he

12. The fact that Horth had several advanced degrees does
not distinguish that case fromthe case at bar in that plaintiff
testified that he al so has an extensive educational background.
Plaintiff testified that he graduated from hi gh school, went to
Tenpl e University and Penn State and received an associ ates
degree in entonology from Tenple University. He has taken
various continuing education courses in horticulture and is
presently enrolled in emergency nedical technician school to be a
certified EMI. Plaintiff's Dep. at 5.
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started to feel fatigued, which was usually about three to four
hours. Plaintiff's Dep. at 26-27. Moreover, in his conplaint,
plaintiff alleges that he nade nunerous requests upon defendant
for reasonabl e accommodations, including to be allowed to work on
physically | ess demandi ng j obs such as the planting of trees and
shrubs. Conplaint at § 23. As such, plaintiff hinself admts
that he is able to performother types of jobs in horticulture
besi des the nore strenuous jobs such as mul ching and nmowi ng. See

Dut cher v. Ingalls Shipbuilding, 53 F.3d 723, 727 (5th Cr. 1995)

(noting that the inability to performone aspect of a job while
retaining the ability to performthe work in general does not
amount to substantial limtation of the activity of working).

In Wooten v. Farm and Foods, 58 F.3d 382 (8th Gr.

1995), plaintiff's physician reconmended he be assigned |ighter

duty and submtted a doctor's note restricting his work

activities to "light-duty -- no work with neat products -- no
work in cold environnent -- lifting 10 I bs. frequently 20 | bs.
maxi mum" 1d. at 384. The note gave no indication that Woten's

major life activities were substantially limted and the court
found that such restrictions would not substantially limt
Woten's major life activities but rather only appeared to
prevent Woten from perform ng a narrow range of meatpacking
jobs. 1d. at 386. Simlarly, Dr. Gick advised plaintiff to
drink plenty of fluids and avoid heavy work, heavy lifting and
heavy exercise but does not indicate that plaintiff's major life

activities were substantially imted. D scharge sumary from
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the Hospital of the University of Pennsylvania; Dr. @ick's
October 4, 1996 letter.

Plaintiff presents no evidence that a class of jobs for
which he is qualified -- lighter jobs such as planting trees or
shrubs -- are not avail able in his geographical area or that
horticultural positions in his geographical area are only offered

% The court nust ask whether the

on a full-tinme basis.?
particul ar inpairnment constitutes for the particular person a
significant barrier to enploynent after considering such factors
as the nunber and type of jobs fromwhich the inpaired individua
is disqualified, the geographical area to which the individua
has reasonabl e access, and the individual's job expectations and
training. Schluter, 928 F. Supp. at 1447. It is plaintiff's
burden to show that he is substantially limted in working as
conpared to soneone with simlar education, experience and
background. Plaintiff has not presented any evidence detailing
the class of jobs fromwhich he is foreclosed, that is, the

nunber and types of jobs utilizing simlar training, know edge,

skills or abilities within his geographical area that he is

13. In his conplaint plaintiff admts that he is able to
wor k at physically | ess demanding jobs. "Plaintiff made specific
requests which included but were not limted to:

c) . . . to be allowed to work on physically | ess demandi ng j obs,

whi ch were avail able, such as but not limted to, the planting of
trees and shrubs.” Conplaint at 23 (c) (enphasis added). In
addi tion, after com ng back to work fromradiation therapy,
plaintiff was assigned to the job of spraying pesticides, at
which plaintiff would work until he becane fatigued, "which was
usual Iy about three or four hours,” at which point he was all owed
to stop working and rest. Plaintiff's Dep. 27.
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di squalified from hol di ng because of his inpairnment. The

plaintiff must nmake this m ni num showing to create an issue of

fact to prevent summary judgnent. Quzts v. USAir, Inc., 1996 W
578514, at *13 (WD. Pa. 1996), citing Marschand v. Norfol k and

W Ry. Co., 876 F. Supp. 1528, 1539 (N.D. Ind. 1995), aff'd 81

F.3d 714 (7th Gr. 1996); see Schluter, 928 F. Supp. at 1448

(finding that even if a |lack of job-related denographi c evi dence
is not fatal to a plaintiff's case on summary judgnment, it is
anot her indication of plaintiff's inability to raise a triable

i ssue of disability); see also Horth, 1997 W. 145052 at *7

(finding that in the absence of evidence as to vocational
hi story, educational background, the |abor market for which
plaintiff is suited, and the nunber and types of jobs from which
plaintiff may be disqualified, plaintiff does not present a
triable issue on whether he is significantly restricted in the
major life activity of working).

Anot her factor which weighs against plaintiff's

argunents is plaintiff's current enpl oynent status. See Byrne v.

Board of Educ., Sch. of W Alis-W MIwaukee, 979 F.2d 560, 565

(7th Gr. 1992) (finding that a court may al so exam ne whether a
plaintiff can performor has procured other enploynent); see also
Quzts, 1996 WL 578514 at *15 (finding that fact that enployee
continued to work as a real estate agent while on nedical |eave
underm nes any argunent that plaintiff's inpairnment constitutes a
significant barrier to enploynent in general). After being

term nated from Woldridge plaintiff worked for a period of one
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nmonth at a pet store stocking shelves. Plaintiff's Dep. at 8.
Plaintiff does not contend that this position at the pet store
was in any way difficult for himor that he was unable to perform
the necessary duties because his training or skills did not
translate to his new duties. In fact, plaintiff testified that
he only left the pet store position after he was offered a
position with higher pay at Hechinger's, a retail store. 1d. at
8-9, 10. At Hechinger's plaintiff is in charge of the garden
departnent, which includes the green house and the nursery, and
he is responsible for taking care of approximtely 2500 pl ants,
training his subordi nates, and being a sal esperson. Plaintiff's
Dep. at 9. Plaintiff makes no clains that he is [imted in any
way in his current job either in hours or types of work.

I nstead, plaintiff contends that the type of work he is doing
currently is irrelevant, and that the only relevant tine period
is when he was enpl oyed by, and term nated by, defendant.
However, his current enploynment and condition is relevant to
show, at |east, that whether or not he was inpaired, it was not a
per manent condition. Even assumng plaintiff was inpaired until
Decenber 21, 1994 -- indicated by Dr. dick as the date
plaintiff's Hodgkin's disease was in conplete remssion -- the

i npai rment was of a tenporary nature since the di sease was only
active for a tenporary period, and as such does not qualify as a

disability. See Rakestraw v. Carpenter Co., 898 F. Supp. 386

(N.D. Mss. 1995) (concluding that a back injury which was

conpl etely cured by back surgery within one year and ten nonths
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of the injury's occurrence was not a "disability" for purposes of
t he ADA).

Thus, | conclude that plaintiff has failed to provide
sufficient evidence that his inpairnent substantially limted the
major life activity of working. A reasonable jury could not
conclude that plaintiff's inpairnment disqualifies himfromeither
a class of jobs or a broad range of job opportunities, thereby
[imting his enploynent generally.

b. Bei ng regarded as havi ng such an i npairnent

In the alternative, plaintiff bases his claimof
disability on the third prong of the statutory definition,
al l eging that defendants "regarded" him as disabled. See 42
U S C 8§ 12102(2)(0O.

Under this provision, a plaintiff would be entitled to
the protection of the ADA even if he does not actually have a
substantially imting inpairnment, as |long as he can show t hat
def endants regarded himas having such an inpairnent. See 29
C.F.R 81630.2(1). \Were, as here, defendants concede that
plaintiff has an inpairnment, plaintiff nust still show that
def endants perceived his inpairnment to be one which posed a
substantial limtation on one of his major life activities. See,

e.g., Forrisi v. Bowen, 794 F.2d 931, 934 (4th Cr. 1986). The

mere fact that an enployer is aware of an enpl oyee's i npairnent
is insufficient to denonstrate either that the enpl oyer regarded

t he enpl oyee as di sabled or that the perception caused the
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adverse enpl oynent action. Kelly v. Drexel Univ., 94 F.3d 102,

109 (3d Gir. 1996).

In support of his argunment that he was regarded by
def endant as having an inpairnent that substantially limts his
major life activity of working, plaintiff points to his
deposition testinony.

Q Were there any other acconmmopdations that you
requested that were not granted?

A. The accommodations as far as only working until |
got fatigued were eventually stopped.

Q Wien did that occur?

A. Approximately two weeks after | came back from
radi ati on therapy.

Q And when was that?

A. I n Septenber sonetine.

Q So you're saying that the accommobdati on that you

were allowed to work only as many hours as you could

until you were fatigued only |asted two weeks?

A. That's correct.
Plaintiff's Dep. at 29.
Plaintiff argues that the fact that defendant offered sone
acconmodati on of reduced work hours is proof that they regarded
plaintiff as being disabled. Plaintiff's nmenorandumof law in
support of plaintiff's notion for partial summary judgnent at 13.
| disagree with plaintiff. An enployer's decision to acconmodate
an enpl oyee or to place the enployee on linmted duty does not

establish a "regarded as" cl ai munder the ADA. Mul l er v.

Aut onpobile Club of S. Cal., 897 F. Supp. 1289, 1297 (S.D. Cal.
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1995). A person is regarded as having an inpairnent that
substantially limts the person's major life activities when

ot her people treat that person as having a substantially limting
inpairment. See 29 CF.R 8 1630.2(1)(3). This provisionis
intended to conbat the effect of archaic attitudes, erroneous

perceptions, and nyths that work to the di sadvantage of persons

with or regarded as having inpairnents. See School Bd. of Nassau

County v. Arline, 480 U. S. 273, 279 (1987). Woldridge's

perception of plaintiff was not based upon specul ati on,
stereotype or nyth, but instead was responsive to plaintiff's own
representations as to what he could and could not do at his job.

See Woten, 58 F.3d at 386 (finding that evidence bearing on

enpl oyer's perception of enployee's inpairnent indicates that its
percepti on was not based upon specul ati on, stereotype or nyth,

but upon a doctor's witten restriction of enployee's physical
abilities). Plaintiff informed Woldridge that the effect of his
treatnment required that he nodify his work schedule. See
Plaintiff's Dep. at 22 (Plaintiff told his supervisors that he'd
wor k as many hours as he could and when he started to feel tired,
he'd go hone). Contrary to plaintiff's interpretation, | find
that plaintiff's testinony | ends further support to defendant's
argunent that it did not regard plaintiff as disabled. |In fact,
it tends to show that defendant did not perceive plaintiff as
substantially Iimted in the activity of working because, taking
plaintiff's evidence as true, defendant encouraged plaintiff to

wor k. See Penchi shen, 932 F. Supp. at 675 (testinony that human
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resources director suggested an alternative job to plaintiff that
woul d be easier on her leg tends to show that defendant did not
perceive plaintiff as substantially imted in the activities of
wal ki ng or working because it encouraged her to work in a

position that required walking); see also Gaul v. AT&T Bel

Laboratories, Inc., 955 F. Supp 346, 351 (D.N.J. 1997) (finding

t hat supervisors did not regard enpl oyee as having a
substantially limting inpairnment where enpl oyee was cal | ed back

fromdisability | eave to work on a special project); conpare Cook

v. Rhode Island, Dep't of Mental Health, Retardation, and

Hospitals, 10 F.3d 17, 25 (1st Cr. 1993) (evidence warranted
finding that appellant regarded plaintiff as substantially

i npai red where by his own adm ssion, enployer believed
plaintiff's limtations forecl osed a broad range of enpl oynent
options).

Therefore, plaintiff has failed to establish that he
was "di sabl ed" under the ADA because he has not raised a materi al
i ssue as to whether he was substantially limted in a mgjor life
activity or that the defendant regarded himas disabled. As
such, | need not discuss defendant's duty to accommbdate, as the
duty to reasonably accommodate is triggered only if plaintiff has
a disability.

3. Retal i ati on

Plaintiff clains that defendant term nated his
enpl oynent due to plaintiff's pursuit of benefits. Conplaint

46. Specifically, plaintiff alleges that he "was the target of
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retaliation due to his disability and nmultiple requests for
benefits, enduring verbal harassnent and deneani ng references in
regard to [his] disability.” Menorandum of |aw in support of
plaintiff's notion for partial summary judgnent at 3.

The ADA prohibits a person fromdiscrimnating agai nst
"any individual because such individual has opposed any act or
practice made unlawful by this chapter or because such individual
made a charge, testified, assisted, or participated in any manner
in an investigation, proceeding, or hearing under this chapter."”
42 U.S.C. 8§ 12203(a). To succeed on a claimof discrimnatory
retaliation, the plaintiff has the burden of establishing a prim
facie case of retaliation. Doe, 862 F. Supp. at 1316. The
el ements of a prima facie case of retaliation are that (1)
plaintiff engaged in protected conduct; (2) was subject to an
adver se enpl oynent action subsequent to such activity; and (3)
that a causal link exists between the protected activity and the

adverse acti on. Simmernman v. Hardee's Food Systens, Inc., 1996

W. 131948, at *10 (E.D. Pa. Mar. 26, 1996), citing Barber v. CSX

Distribution Services, 68 F.3d 694, 701 (3d Gr. 1995) (citation

omtted).
Case | aw has established that informal conplaints to

managenent constitute protected activity. Barber v. CSX

Distribution Services, 68 F.3d 694, 701 (3d Gr. 1995); Summer

v. United States Postal Serv., 899 F.2d 203, 209 (2d G r. 1990);

Pl akio v. Congregational Honme, Inc., 902 F. Supp. 1383, 1392 (D

Kan. 1995). Protesting what an enpl oyee believes in good faith
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to be a discrimnatory practice is clearly protected conduct.

Aman v. Cort Furniture Rental Corp., 85 F.3d 1074, 1084 (3d Gr.

1996) (citations omtted). Plaintiff nmust reasonably believe
discrimnation is occurring but does not have to prove the nerits
of his conplaint. [d. 1In this case, plaintiff believed that he
was being discrimnated against in retaliation for his requesting
heal th benefits and acconmodati ons. He informed M ke Neale, the
| andscape superintendent, of statenents made to him by Bruce
Fouracre, the assistant superintendent of the | andscape
division.™ Plaintiff conplained to M. Neale that, "[he]

t hought [he] was being harassed unduly, and [he] was recovering
froma very serious illness and [he] didn't think Bruce should be
treating [hin] this way." Plaintiff's Dep. at 44. Plaintiff
also testified as to his conplaints, that "[t] here wasn't
anything in witing. | told [M. Neale] | didn't |ike the way I
was being treated, nunber one. | didn't |like the way Bruce was
putting all these restrictions as far as not tal king about
certain things, keeping ny nouth shut, not informng M ke [ Neal €]

about certain things that were going on, and just to keep quiet."

14. According to plaintiff, M. Fouracre referred to
plaintiff's illness in a derogatory manner, for exanple, calling
hima "pill freak" because of the nedication plaintiff took with

meals. Plaintiff's Dep. at 44. Plaintiff also requested "better
conditions as far as |unchroom and health benefits" and was told
"to shut up," by M. Fouracre. Plaintiff's Dep. at 46.

Plaintiff testified, "Bruce would tell ne we can't put up with
this nmuch longer, you're going to have to get in here at starting
time and finish at starting tine. Bruce made one coment
alluding to the fact that this isn't a very job-secure

at nrosphere, if this is going to continue like this." Plaintiff's
Dep. at 33-34.
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Plaintiff's Dep. at 47. Because plaintiff conplained to his
supervi sor about what he believed, in good faith, was
discrimnatory treatnment regarding his illness and his request
for benefits, he has nmet the first part of the prinma facie test.

As to the second part of the test, adverse enpl oynent
action, plaintiff contends he was termnated in retaliation for
his pursuit of benefits. Conplaint at f 46. Term nation
gqualifies as adverse enpl oynent action under the ADA, and
plaintiff was term nated fromhis position in January 1995.

Si merman, 1996 WL 131948, at *14. Thus, plaintiff neets the
second prong of his prima facie case.

The | ast step in nmaking a prima facie case requires
evi dence which connects the protected activity and the
retaliatory claim 1d. The causal connection can be
"established indirectly with circunstantial evidence . . . by
show ng that the protected activity was foll owed by
discrimnatory treatnment." Summer, 899 F.2d at 208. | find that
plaintiff's termnation in January 1995 occurred cl ose enough in
time to plaintiff's conplaints so as to satisfy the third prong.
Therefore, plaintiff satisfies the three threshold requirenents
necessary to establish a prinma facie case of retaliation.

Once the plaintiff establishes a prinma facie case, the
"burden of production shifts to the defendant to articul ate sone
| egitimate, non-discrimnatory reason for the enployer's
decision.” Simerman, 1996 WL 131948 at *14. Defendant has net

this burden. Defendant clains that plaintiff's termnation
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stemmed froma | ost contract which led to a reduction in the
conpany's general work force. |In the fall of 1994, Brighton
Village, with over one hundred hones, failed to renewits

mai nt enance contract with defendant for the com ng year.

Def endant's nmenorandum of |law in support of its notion for
summary judgnent at 8. Defendant's Director of G ounds, Jerred
ol den, testified that the term nations were based on seniority
at the foreman level. Colden Dep. at 16-17. Plaintiff and
anot her nowi ng foreman who had been hired after Plaintiff were
both permanently laid off. Defendant's nenorandum of law in
support of its notion for summary judgnent at 8; Att. A to

Def endant’'s answer to plaintiff's Interrogatory 12. 1In addition,
from Decenber 1994 to January 1995, eight | aborers were

term nated. 1d.

To counter defendant's proffered legitinmate non-
discrimnatory reason and defeat summary judgnent, "the plaintiff
must point to sone evidence, direct or circunstantial, from which
a factfinder could reasonably either (1) disbelieve the
enployer's articulated legitinmate reasons; or (2) believe that
an invidious discrimnatory reason was nore |ikely than not a
notivating or determ native cause of the enployer's action."

Fuentes v. Perskie, 32 F.3d 759, 764 (3d Cr. 1994) (finding that

plaintiff failed to cast sufficient doubt on enployer's reasons
for its enploynent action). Plaintiff, to discredit defendant's
non-di scrim natory reason, nust show "such weaknesses,

i nplausibilities, inconsistencies, incoherencies, or
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contradictions in the enployer's proffered legitimte reasons for
its action that a reasonable factfinder could rationally find
them unworthy of credence . . . ." Fuentes, 32 F.3d at 765
(quotations and citations omtted). Wen considering sumary
judgnent, the critical question is "whether the record could
support an inference the enployer did not act for a non-

discrimnatory reason.” Lawence v. National Westm nster Bank

New Jersey, 98 F.3d 61, 67 (3d G r. 1996).

Plaintiff has sinply not produced evidence that woul d
all ow a reasonable factfinder to find retaliation as the true
notive behind plaintiff's termnation. Simernman, 1996 W. 131948
at *15; Harnmer v. Virginia Electric and Power Co., 831 F. Supp

1300, 1307-08 (E.D. Virginia 1993) (finding that plaintiff's

evi dence nust "raise an inference of retaliation that has
reasonabl e probability not nmere possibility."). Plaintiff clains
that other forenen as well as general |aborers with |ess
seniority than M. Nave were retained as enpl oyees at the tine
M. Nave's enploynent was termnated. Plaintiff's response to
defendant's notion for summary judgnent at 9. Plaintiff
specifically points to Enpl oyee No. 6042 -- described as such in
defendant's answer to plaintiff's Interrogatory #12 -- as a
foreman wth | ess seniority than hinself who was nonet hel ess
retained. Plaintiff's response to defendant's notion for summary
judgnent at 9. In response, defendant points out that this

enpl oyee was initially hired as a | aborer, and |later pronoted to

nmow ng foreman, which places himin a different position
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regarding lay-offs. Defendant's nmenorandum of |aw in support of
its notion for summary judgnent at 8 n.2. As to the other
general |aborers, the lay-offs were determ ned at the foreman
level. As such, | find the fact that two general |aborers hired
after plaintiff were retained irrelevant to plaintiff's clains in
that these | aborers had a different job classification. See
Gol den Dep. at 17; Neale Dep. at 10.

The record reveals the loss of a |arge-scale contract,
a plausi bl e cause for reducing defendant's work force, and fails
to support an inference of discrimnation as the underlying
notive behind plaintiff's termnation. As such, | find that
plaintiff has not effectively countered defendant's legitimte
reason for his termnation. Thus, plaintiff has failed to

support his claimof retaliation. See Hi ckerson v. Arnour, 1992

W 391165, at *7-8 (WD. Ky., July 17, 1992) (holding that where
the record establishes that the alleged i nstances of retaliation
were preceded by valid reasons, and plaintiff fails to present
any evidence denonstrating sone |ink between the actions and
protected activity, sumrmary judgnent is appropriate).
Accordingly, defendant's notion for summary judgnment on
plaintiff's claimof retaliation is granted.

B. Count 11. Breach of Contract

Plaintiff's breach of contract claimis based on
defendant's all eged obligation and breach to provide plaintiff
with health care benefits in connection with his enpl oynent.

Specifically, Plaintiff alleges that "[d]efendant was

29



contractually obligated to provide Plaintiff with benefits, which
i ncl uded, but were not Iimted to health care benefits, paid sick
time as well as other benefits pursuant to Plaintiff's

enpl oynent." Conplaint at f 36. Defendant argues that
"[p]laintiff can point to no evidence, nor does any evidence

exi st, that a contract existed between plaintiff and defendant."”
Menmor andum of law in support of defendant's notion for sunmary

j udgnent at 16.

Wiile the parties are addressing the nerits of the
breach of contract claim | wll concern nyself, at |east
initially, wth the question of whether having dism ssed
plaintiff's federal clains, | have, or should take, jurisdiction
over this claim which is couched in terns of state law. * |

note that "courts have held that a plaintiff's exclusive renedy

for a breach of contract resulting in the denial of benefits is

15. In civil actions where the district courts have
original jurisdiction, the district courts have "suppl enent al
jurisdiction over all other clains that are so related to clains
in the action within such original jurisdiction that they form
part of the sanme case or controversy under Article IIl of the
United States Constitution.” 28 U S.C A § 1367(a). At its
di scretion, a court can decline to assert suppl enental
jurisdiction if it has dism ssed all clains over which it has
original jurisdiction. 28 US. C A 8 1367(c); Gowh Horizons,
Inc. v. Delaware County, 983 F.2d 1277, 1284 n.14 (3d Cr. 1993)
(noting that "federal courts shall exercise suppl enental
jurisdiction over pendent clains arising out of the sane case or
controversy and may decline to exercise jurisdiction if al
federal clains are dismssed"); Timmv. Mead Corp., 32 F.3d 273,
276 (7th Gr. 1994) (finding that in nost circunstances the
court's discretion will "require declining jurisdiction over
pendent state clains whenever the claimconferring federal
jurisdiction is dismssed before trial").
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an action under ERISA . . .." Arber v. Equitable Beneficial Life

Ins. Co., 848 F. Supp. 1204, 1210 (E.D. Pa. 1994) (ERI SA
"conprehensively regul ates enpl oyee wel fare benefit plans that,
t hrough the purchase of insurance or otherw se, provide nedical
surgi cal or hospital care, or benefits in the event of sickness,

accident, disability or death."); see Ruble v. UNUM Life Ins.

Co., 913 F.2d 295 (6th Gr. 1990). |If plaintiff's claimis
federal in nature | would have subject matter jurisdiction; if
not, I would inquire into whether supplenental jurisdictionis
appropriate. On the basis of the record and the parties' briefs,
it appears that the issue pertains to the existence and
enforcenent of an enpl oyee benefit plan. However, neither party
has addressed the question of jurisdiction inits brief. As
such, I wll not make any conclusion as to whether this court has
jurisdiction over this nmatter, or address the nerits, wthout
briefing fromthe parties on the issue of jurisdiction. Summary
judgnent on this Count is therefore denied w thout prejudice.

C. Count Il: Violation of Famly Medical Leave Act

Plaintiff clains that Defendant denied benefits due him
under the Fam |y Medical Leave Act ("FMLA'). See Conplaint at 11
43-45. To be eligible for coverage under the FMLA, an
i ndi vi dual nust be enployed "for at least 12 nonths by the
enpl oyer with respect to whom | eave is requested under . . . this
title; and for at least 1,250 hours of service with such enpl oyer

during the previous 12-nonth period." 29 U S C § 2611(2).
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Plaintiff's Conplaint states that he worked for
def endant from February 23, 1994 until January 12, 1995. See
Conplaint at § 8. The tinme of enploynent total ed | ess than
el even nont hs and approxi mately 681 hours. See Menorandum of | aw
in support of defendant's notion for summary judgnent at 15.
Therefore, as a matter of law plaintiff fails to neet the
eligibility requirenent for coverage under FMLA and summary

judgnent as to plaintiff's Count Il clains is granted.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN S. NAVE . dVIL ACTION
V. :
WOOLDRI DGE CONSTRUCTI ON . NO 96-2891

OF PENNSYLVANI A, | NC.

ORDER

AND NOW this 30th day of June, 1997, upon

consi deration of defendant's notion for sunmary judgnent and
plaintiff's notion for partial summary judgnent, and for the
reasons set forth in the foregoing Menorandum Qpinion, it is
hereby ORDERED t hat defendant's notion for sumrary judgnent is
GRANTED as to counts I, 111, and IV and plaintiff's notion for
partial Sunmary judgnent is DENIED. As to Count Il, sunmmary
judgnent is DENIED without prejudice. Plaintiff shall anmend his
conplaint within 20 days, if he wishes to do so and can do so
under Rule 11, to allege jurisdiction of this Court over Count

BY THE COURT:

Marjorie O Rendell, J.



