IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

IN THE MATTER OF:
| NDEPENDENT Pl ER COMPANY

Debt or : (Bky. No. 96-12038- SR)
APPELLANT: :
DECHERT PRI CE & RHOADS : NO. 97- CV- 1632
Rendel | , J. June 27, 1997
VEMORANDUM
BACKGROUND

This matter is before ne as a result of the appeal by
Dechert Price & Rhoads ("Dechert") of the bankruptcy court's
order sustaining objections to Dechert's proof of claim Dechert
had clainmed an attorney's charging lien in the anmount of
$226, 513. 83 against a fund created upon the settlenment, in 1996,
of litigation originally initiated by the debtor wth Dechert as
its counsel, but pursued for three years prior to settlenent by
G | bert Abranson, Esquire ("Abranson"”). The bankruptcy court
rejected Dechert's claimof a charging |lien, determ ning that
Dechert had failed to neet four of the five requirenents for
establishnent of the Iien. Based on the record, and giving due
deference to the bankruptcy judge's ability to observe and judge

the witnesses before him | will AFFIRM 1

1. "[I]n bankruptcy cases, the district court sits as an
(continued...)



The bankruptcy judge' s opinion contains an accurate
statenent of the lawrelating to charging liens. The parties do
not dispute the law, only the application of the lawto the facts
of this case. The bankruptcy judge's opinion also contains a
t horough review of the facts, which | will review in skel etal
fashion only to provide context for the rest of this opinion.

Dechert represented | ndependent Pier Conpany ("IPCO' or
"Debtor") comrencing in 1990 when | PCO desired to challenge the
loss of its lease for Pier 80 at the Philadel phia port, due to
the decision of the Port Corporation and Port Authority to

negotiate a | ease with a new conpeting stevedoring conpany, J.H.

1. (...continued)

appel late court.”™ In re Cohn, 54 F.3d 1108, 1113 (3d G r. 1995).
"As a proceeding tried initially before the Bankruptcy Court for
the Eastern District of Pennsylvania, the standard of review for
the district court is governed by Rule 8013." 1d. Federa
Bankruptcy Rule of Civil Procedure 8013 provides:

On an appeal the district court or bankruptcy appellate
panel may affirm nodify, or reverse a bankruptcy

j udge' s judgnent, order, or decree or remand with
instructions for further proceedings. Findings of

fact, whether based on oral or docunentary evi dence,
shal |l not be set aside unless clearly erroneous, and
due regard shall be given to the opportunity of the
bankruptcy court to judge the credibility of the

Wi t nesses.

Fed. Bankr. R C v. P. 8013.

The district court applies a "clearly erroneous standard to
findings of fact . . . [and] a de novo standard of reviewto
questions of law. " Berkery v. Conm ssioner, 192 B.R 835, 837
(E.D. Pa. 1996), aff'd, 111 F.3d 125 (3d Cir. 1997). "Findings
of fact by a trial court are clearly erroneous when, after
review ng the evidence, the appellate court is left with the
definite and firmconviction that a m stake has been commtted. "
In re Cohn, 54 F.3d at 1113; Corestates Bank, N. A v. United
Chemi cal Technologies, Inc., 202 B.R 33, 44 (E D. Pa. 1996);
Universal Mnerals, Inc. v. C A Hughes & Co., 669 F.2d 98, 101-
02 (3d Gr. 1981).




St evedoring Conpany ("JHS"), instead. The chief executive

of ficer of JHS, Jack Ri ener, had been the general nanager and
director of IPCO but had started a conpeting business, JHS.

| PCO brought suit in the Phil adel phia Court of Comon Pl eas
agai nst Riener, JHS, and the two port entities, seeking an
injunction, equitable relief, and damages, based on

m sappropriation, unfair conpetition, tortious interference,
conversion, breach of fiduciary duty, and fraud.

At the same tinme, Dechert commenced litigation on
behal f of 1 PCO before other tribunals arising out of the sane set
of facts. In Cctober of 1991, |IPCO reached a nonetary settl enent
with the two port entities. In March of 1992, IPCO dismssed its
first conplaint and filed a new conplaint, restating its cl ains,
addi ng new parties, nanely, Penn Trucking & Warehousing, Inc.,
and John Brown Jr. and John Brown Sr., and stating clains of
i nducenent, aiding and abetting and conspiracy anong the vari ous
defendants. [|PCO had paid certain of the legal bills submtted
by Dechert for the services it had rendered, but in 1993, there
was a bal ance due and owi ng of over $220,000, and Dechert was not
inclined to pursue the litigation without paynent. Dechert
contacted Abranmson, who was willing to take on the litigation in
the Court of Common Pleas on a contingent fee basis. Dechert
provi ded Abranson with its extensive file and | PCO entered into
an agreenent whereby Dechert agreed that instead of pursuing a
claimagainst IPCO at that tinme for the outstanding fee bal ance,
it would be paid the fees fromthe litigation proceeds. Abranson

pursued the case for three years, and, after the debtor filed for



relief under chapter 11 in March of 1996, the matter was
scheduled for trial (for the third tine) and Abranson was able to
settle the case for $1.1 million. Dechert filed a secured proof
of claimseeking to be paid the $226,513.83 fromthe proceeds of
the settlenent as a "charging lien," and the Debtor and the
Unsecured Creditors Committee fil ed objections, which the

bankruptcy court uphel d.

DI SCUSSI ON

The el enents of an attorney's charging |ien have been

set forth by the Pennsylvania Suprene Court in Recht v. Urban

Redevel opnent Auth. of Cairton, 168 A 2d 134, 138-39 (1961):

Before a charging lien wll be recognized and
applied, it nust appear (1) that there is a fund
in court or otherw se applicable for distribution
on equitable principles, (2) that the services of
the attorney operated substantially or primarily
to secure the fund out of which he seeks to be
paid, (3) that it was agreed that counsel |ook to
the fund rather than the client for his
conpensation, (4) that the lien clainmed is limted
to costs, fees or other disbursements incurred in
the litigation by which the fund was rai sed, and
(5) that there are equitable considerations which
necessitate the recognition and application of the
charging lien

Factors (2) through (5) were addressed and found
| acking in the court below, and are the subject of this appeal.
| will address these factors in turn.

1. Did the services of Dechert operate substantially
or primarily to secure the fund out of which Dechert seeks to be

pai d?

In arriving at an answer to this question, we nust

first explore the concept of "substantially or primarily secure



the fund,"” and then exam ne the facts of this case, including the
nature of Dechert's representation of the debtor and the
connection that Dechert's services played in the production of
the fund in question.?

The Pennsyl vani a Suprene Court in Recht noted the
extensive case |law in Pennsylvania in which the courts have
di scussed the attorney's charging lien. The |anguage enpl oyed by
t he Pennsyl vania courts in describing this type of l|ien provides
sonme insight into the nature of the services and the relationship

they nust bear to the procurenent of the fund. In Turtle Creek

Bank & Trust Co. v. Murdock, the Superior Court of Pennsyl vani a

noted that "A court will endeavor to protect attorneys who claim

fees froma fund created larqgely, if not entirely, by their

efforts . . .." 28 A 2d 320, 322 (Pa. Super. 1942) (enphasis

added). In the Appeal of Harris the court noted that it based

its decision recognizing the charging Iien upon the fact that

"the professional efforts of [the] attorney produced, to a

substantial extent, the fund for distribution . . .. " 186 A

92, 99 (1936).

The cases do not talk in terns of attorneys'
havi ng assisted, or provided val uable services, or contributed in
some nmeasure, but rather, they concentrate on the extent to which

the attorney's skill and services actually produced the fund.

2. Dechert contends that the bankruptcy court commtted certain
factual and legal errors in its opinion regarding this issue. |

wi Il address its argunents in the context of a discussion of the
| egal principles involved and the record before ne; regardl ess of
the Appellant's characterization, | find no error of either fact

or lawin the court's ruling on this issue.



The services nust have substantially, primarily, largely, to a
substantial extent, if not exclusively or entirely, procured or
generated the fund itself. It is as to this dual aspect of the
exi stence of, and the extent of, cause and effect that the
bankruptcy judge and I, on one hand, part ways with Dechert, on
the other. As noted by the bankruptcy judge, Dechert "set in
notion a chain of events" and perfornmed work that was "of val ue,”
but its contribution to the creation of the fund was "indirect
and entirely too attenuated" to be the primary or substanti al
procuring cause. (Opinion, p. 8-9) | agree that while Dechert
may have started the case on the track that ultimately led to the
result, it had little if any role in producing the result. |
find no clear error in the bankruptcy court's assessnent of
either the nature of the services provided or their relationshinp,
or lack thereof, to the result achieved.

Wi |l e Dechert is correct that nore than one firm
can be entitled to a charging lien, each such firm nust
denonstrate that its services substantially and primarily

contributed to the creation of the fund. Novi nger v. E.|I. DuPont

de Nemours & Co., Inc., 809 F.2d 212, 219 (3d Cr. 1987) (noting

that record evidence as to whether services rendered three years
before "substantially contributed to the fund" was | acking),

cert. denied, 481 U.S. 1069 (1987).° Dechert's | egal services

3. Dechert relies on Novinger for the proposition that
nore than one attorney may have a charging lien. The case does
not stand for that proposition, but nerely noted that the |ower
court, in refusing to recognize any clained liens, failed to have
the attorneys nmake a record as to whether a substanti al
(continued...)



in filing the conplaint in 1992, and in performng certain work
relating to these clains before and after filing it, obviously
dealt with and advanced the subject matter of the litigation that
was pursued by Abranmson and was ultimtely successful three years
after he took it over. However, the record does not support a
finding that Dechert's services for which the lien is sought
substantially or primarily contributed to the creation of the
f und.

As noted by the bankruptcy court, the record
evi dence reflects Abranmson's efforts, rather than Dechert's, as
havi ng created or produced the ultimate result, nanely, the
settlement and the fund for settlenent. Several aspects of the
record before the bankruptcy court bolster this finding. As
not ed above, Dechert filed the second conplaint in March of 1992,
and did very little in furtherance of clains against the private
def endants. Abranson testified that little had been done in the
case ot her than pl eadings when he took it over in 1993, a year
after the second conplaint had been filed. (R R 813) M. Foltz
-- who represented the defendants in the second action -- noted
that this was a period of relative inactivity. (R R 917) Wile
Dechert contends that it alone should be credited with uncovering
the "key fact" in the case -- the "conspiracy" of the private

def endants -- neither its reference to the record nor its own

3. (...continued)
contribution had in fact been nmade.



W t ness supports that contention.* According to M. Mgazi ner of
Dechert, the clains were asserted agai nst the Browns because it
was | earned that they were R ener's "backers"” and it was "risky"
not to include themdue to the possible running of the statute of
limtations and the prospect of Riener's having no funds.

(R R 852)

In addition, Dechert has failed to pinpoint what
exactly it did to effect or create the $1.1 mllion settlenment
fund fromthe private defendants. Even Dechert's references to
the record and to tinme records of various attorneys paint the
nature of Dechert's services with an exceedi ngly broad brush, not
relating any of the attorneys' efforts to the specific clains
against R ener and the Browns, let alone relating them as
causal ly connected to the ultimte result or the anount
ultimately realized. Appellants' brief notes activities referred
to in passing in several pages of the billing statenents included
in the record, with no specific tie-in to the clainms of the
conplaint or the result achieved. (Appellant's Brief, p. 9,

p. 24) The brief characterizes these isolated activities as
"maki ng significant headway," the conduct of "significant

di scovery," and as having "fornul ated and refined | egal theories"
and "focused the case on the strongest clains against the private
parties." (Brief, p. 24, RR 844-5, 849-51, 927) These gl ow ng

assessnents are not borne out by any detail ed description of the

4. The transcript at the pages noted does not refer to any
di scovery of any "conspiracy" or even refer to Penn Trucking or
the Browns. (R R 844-45, 852)



services they actually perforned that purportedly resulted in the
recovery of $1.1 million for the debtor's estate. By contrast,
there is evidence as to Abranson's role in creating the fund.
Support for the conclusion that Abranmson, and not Dechert,
obtained the $1.1 mllion result exists in the fact that the | ast
settl ement discussions while Dechert was involved (which took
place in March or April of 1991) revolved around a $300, 000
demand, while Abranson's later settlenment demand was $5 mllion.
(R R 919-920). The offer from defendants had been zero before
Abranmson took over. (R R 806) Further, the description of the
speci fic discovery, investigatory and expert, efforts in pretrial
and trial preparation activities of Abranson, as outlined in his
fee application, reflects a classic recitation of extensive
attorney litigation services culmnating in trial and/or

settl ement, whereas Dechert's tine records and its own summaries
of activity reflect a fewinitial stabs at discovery. (R R 102-
108) | therefore conclude that the bankruptcy judge did not err
in his factual determ nations or legal findings with respect to
this issue.

2. Was it agreed that counsel was to look to the fund

rather than to the client for paynent ?

Dechert argues that its agreenent with [ PCO could
not be clearer and that Dechert was to | ook solely to the fund
for paynent. The bankruptcy court found the neaning of the
agreenment clear as well, but found that it clearly permtted
Dechert to sue IPCO later for its fee if it was not paid fromthe

litigation proceeds. | find that I need only determ ne whet her



the agreenent reflects an understandi ng that Dechert woul d | ook

solely to the fund -- or to the fund rather than to the client --

for paynent. This is the requisite inquiry as outlined in Recht,
derived fromthe Pennsylvania case | aw. See Recht, 168 A 2d at
139. An exam nation of the agreenent reveals that it contains no
words of Iimtation, waiver or exclusivity as to whom Dechert
could ook to for paynent of its fees. Lacking such |anguage --
whi ch should be clearly stated if it is an effective waiver of
such a right -- this elenent of an attorney's charging lienis
mssing.> There is no anmbiguity in the agreement but, rather, a
conplete failure to include in the agreenent a provision which is
required for a charging lien to exist.

Dechert argues that the court inproperly excluded
certain testinony that would have resolved any anbiguity in the
agreenent, and also erred in stating that the docunent should be
construed against the drafter. The bankruptcy judge, however,
found the nmeaning of the agreement to be clear and quite plain,
as | do. It clearly and plainly says nothing regardi ng wai ver of
further recourse and it is not ambiguous in this regard.

Testinony as to its neaning was therefore not necessary or

5. It should be noted that in this sense a charging lien is
different fromanother lien or secured claim the obligee gives
up the right to look to the obligor and is bound to | ook solely
to the collateral -- the litigation proceeds -- for paynent. In
that this involves a waiver of rights, it nust be clearly stated.
See Chassen v. United States, 207 F.2d 83, 84 n.3 (2d Gr. 1953),
cert. denied, 346 U S. 923 (1954) (finding that there could be no
wai ver in the absence of intentional relinquishnent of a known
right); Tookmanian v. Safe Harbor Water Power Corp., 505 F. Supp.
920, 923 (E.D. Pa. 1981) (waiver of rights nust be know ngly and
intelligently made).




appropriate. Inre St. Mary Hospital, 117 B.R 125, 132 (E. D

Pa. 1990) ("An unanbi guous contract nust be interpreted as it is
witten, even if the parties nmeant or interpreted it
differently."). Further, the court's offhand reference to rules
of construction was dicta, not essential to its ruling, since, as

the court noted, the neaning of the agreenent is in fact clear.

3. El enrents (4) and (5) outlined in Recht need not be
addr essed.
Dechert argues that the fourth and fifth elenents
under Recht -- nanely, the extent of the lien and the presence of
equi tabl e considerations -- have been net. Since | concur wth

t he bankruptcy judge that no charging lien exists in |ight of the
absence of the second and third factors, as noted above, and
since all of the factors nust be net in order for a lien to have
arisen in Dechert's favor, | need not address these |ast two
factors. Recht, 168 A 2d at 138-39 (listing the five factors
that nmust be present in order for the charging lien to exist).
Accordingly, the order of the bankruptcy judge
sustai ning the objections to Dechert's secured proof of claimis

AFFI RVED.

BY THE COURT:

MARJORI E O RENDELL, J.



