IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

TODD MATTHEW BERCAW : ClVIL ACTI ON
Petiti oner, :
V.
JOSEPH CHESNEY, et. al. : NO. 97- 1691
Def endant s. :
VEMORANDUM AND ORDER
Yohn, J. June, 1997

State prisoner Todd Matthew Bercaw ("petitioner")
petitions for federal habeas corpus relief under 28 U S. C. 8§
2254. For the reasons that follow, the court will DENY his

petition.

| .  BACKGROUND!

On January 19, 1993, after a jury trial in the Court of
Conmon Pl eas of Northanpton County, Pennsylvania, petitioner was
convicted of first degree nmurder and possession of a firearm
Wi thout a |icense and sentenced to life inprisonnent. See

Commonweal th v. Bercaw, No. 991-1992, slip. op., at 1 (North. Co.

1. The follow ng background information is derived from
petitioner's habeas petition, the Conmmbnwealth's answer, the

nagi strate's report and recommendation, the pre-trial opinion of
the trial court, Commonwealth v. Bercaw, No. 991-1992, slip. op.,
(North. Co. . Com PI. Dec. 17, 1992), the post-trial opinion
of the trial court, Commonwealth v. Bercaw, No. 991-1992, slip
op., (North. Co. C. Com PlI. Aug. 9, 1994), and the opinion of
the Superior Court on direct appeal, Commonwealth v. Bercaw, No.
03248, slip. op., (Pa. Super. July 19, 1995).




. Com Pl. Aug. 9, 1994).2% After trial, petitioner tinely
filed a post-trial notion contesting the validity of his
convictions. The issues presented by petitioner included the
following: 1) whether bullets found in one of petitioner's

j ackets two days after the jury verdict constituted excul patory
mat eri al which the state had a duty to disclose under Brady V.
Maryl and, 373 U S. 83, 87 (1963), 2) whether it was reversible
error for the trial court to admt the testinony of the victims
wife regarding famly matters, 3) whether petitioner's
confessions were involuntary and shoul d have been suppressed, and
4) whet her the search and seizure of petitioner's home and
petitioner's arrest were conducted w thout probable cause in

viol ation of the Fourth Amendnent.® The post-trial notion was

2. According to the trial court record, the nurder took place as
follows: On the night of the murder, petitioner was angered by a
conversation he had with his girlfriend' s nother. After the
conversation, petitioner went hone, ingested prescription

medi cati on, which was stolen fromhis nother, renoved a .357
magnum from a cabi net and wal ked to a nearby church. After
sitting alone for a while, petitioner left the church and began
to wal k. As petitioner wal ked back to his house, he observed a
man, Reverend Thonpson, walking in front of him As the Reverend
wal ked by petitioner, the Reverend said hello. Petitioner said
hel | o back and then turned toward the Reverend and pul | ed back

t he hammer on his gun. Apparently hearing the click of the
hammer, the Reverend turned around and | ooked at petitioner.
Petitioner told the Reverend to |lie down and then petitioner "put
bot h hands on the - on the gun -", stood above Reverend Thonpson
and shot himin the back of the head. See Commobnwealth v.
Bercaw, No. 991-1992, slip. op., at 3 (North. Co. &. Com PI.
Aug. 9, 1994).

3. Petitioner raised a total of thirteen issues in his post-
trial nmotion. See Commonwealth v. Bercaw, No. 991-1992, slip
op., at 7-8 (Aug. 9, 1994).




denied by the trial court. See Commonwealth v. Bercaw, No. 991-
1992, slip. op., at 7-8 (North. Co. C. Com Pl. Aug. 9, 1994).

Petitioner presented these sane issues on direct appeal
to the Superior Court of Pennsylvania. On June 5, 1995, the
Superior Court issued an opinion vacating petitioner's conviction
and ordering a new trial because it found that the testinony of
the victinms spouse had no probative value, was extrenely

prejudicial and constituted reversible error. See Commobnweal th

v. Bercaw, No. 03248, slip. op., (Pa. Super. June 5, 1995).

The Commonweal th then filed with the Superior Court a
tinmely notion for reargunent/panel reconsideration pursuant to
Pa. R A P. 8 2542. Petitioner filed a tinely answer pursuant to
Pa. R A P. 8 2545. On July 19, 1995, the Superior Court filed a

per curiam order withdrawi ng the June 5, 1995 opinion as

"inmprovidently filed" and issued a new opinion finding that
although it was error for the trial court to have allowed the
victims wife to testify regarding famly matters, that error was
harm ess. Therefore, petitioner was not entitled to a newtrial.

See Commonwealth v. Bercaw, No. 03248, slip. op., (Pa. Super

July 19, 1995).°

4. The July 19, 1995 per curiam order w thdrawi ng the June 5,
1997 opinion read as fol |l ows:

AND NOW to-wit, this 19th day of July, 1995, in
consi deration of the notion for reargunent/pane
reconsi deration, the nmenorandum decision filed in the
above-capti oned case on June 5, 1995 is hereby
w thdrawn as inprovidently fil ed.

(continued...)



Petitioner then filed for allowance of appeal to the
Supreme Court of Pennsylvania. |In that request, he raised the
same i ssues as he had previously and al so argued that the
Superior Court violated his right to due process when it w thdrew
its initial June 5, 1995 opinion and replaced it with the new
July 19, 1995 opinion. Petitioner's request was denied.

Petitioner did not file a petition for wit of
certiorari with the Suprene Court of the United States and he did
not file a petition under the Pennsyl vania Post Conviction Relief
Act ("PCRA"), see 42 Pa. Cons. Stat. Ann. 8§ 9541 et seq. in state
court.

On March 7, 1996, petitioner filed this habeas
petition. In the petition, he alleges that 1) his right to

recei ve excul patory evidence pursuant to Brady v. Maryland, 373

U S 83, 87 (1963), was violated when the prosecution failed to
turn over six bullets found in petitioner's jacket two days after
the jury verdict, 2) his due process rights were violated on

di rect appeal when the Superior Court of Pennsylvania w thdrew
its initial opinion granting hima newtrial and replaced it with
a new opinion affirmng his conviction, 3) his Fifth and
Fourteenth Amendnent rights were violated when the police coerced
hi minto making oral and taped confessions in return for false

prom ses of |eniency, and 4) his Fourth Amendnent rights were

4. (...continued)
The July 19, 1995 opinion was witten by the same three judges
who issued the original June 5, 1995 opi nion.
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vi ol ated when the police obtained evidence and arrested
petitioner wthout probable cause.

On April 28, 1997, the magistrate judge to whomthis
habeas corpus petition was referred concluded that all four
grounds for relief were invalid and therefore reconmended t hat
the petition be denied. There were no objections filed as to the

magi strate judge's report and recommendati on.

I, St andard of Revi ew

Pursuant to 8 US.C. §8 636(b) (1), a federal court nay
refer petitions to a nagistrate judge to undertake consideration
of the petition. The magistrate judge should ultimtely submt
to the district court a "report as to the facts and [a]
recomrendation as to the order” regarding the appropriate
di sposition of the petition. The district court is directed to
i ndependent |y consider and review de novo the magistrate's report
and recomendation. See id.

In the absence of objections, however, the federal
court is not statutorily required to review a magi strate judge's

report before accepting it. See Thomas v. Arn, 474 U. S. 140, 149

(1985). However, "the better practice is to afford sone | evel of
review to dispositive legal issues raised by the report." See

Henderson v. Carlson, 812 F.2d 874, 878 (3d Gr. 1987).

1. Procedural |ssues

A. Exhaustion of State Renedies
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Before a federal court nay address the nerits of habeas
corpus clains raised by a petitioner in state custody, the court
must determ ne whether the petitioner has exhausted all avail able
state court renedies. See 28 U.S.C. 8§ 2254 (b), (c); Story v.
Kindt, 26 F. 3d 402, 405 (3d Cr. 1994) (citing Picard v. Conner,

404 U. S. 270, 275 (1971)). In order to exhaust state renedies,
it is ordinarily required that the petitioner present each and
every claimto the trial court, the state's internediate

appel l ate court and the state's highest court. See Evans V.

Court of Common Pleas, Delaware County, 959 F. 2d 1227, 1230 (3d

Cir. 1992) (citing Castille v. Peoples, 489 U.S. 346 (1989)). |f

a petition contains any unexhausted cl ains, the whole petition

must be dism ssed for | ack of exhausti on. See Rose v. Lundy, 455

U S 509, 518-520 (1982). The purpose of this rule is to allow
state courts the opportunity to correct constitutional errors

W t hout unnecessary federal court intervention. See id.; Picard
v. Connor, 404 U.S. 270, 275 (1971).

In ['ight of the procedural history discussed above, it
is clear that for purposes of his habeas petition, petitioner has
properly exhausted his first (Brady), third (involuntary
confession), and fourth (Fourth Amendnent) clainms. They were all
raised in the pre and post-trial notions filed with the trial
court and on direct appeal to the Superior Court and the Suprene
Court.

As for petitioner's second claim it is based upon the

Superior Court's withdrawal of its original June 5, 1995 opinion
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in favor of the new July 19, 1995 opinion. Because petitioner
filed the original appeal to the Superior Court, and because the
Commonweal th t hen requested reconsi deration of the Superior
Court's original decision on that appeal, petitioner arguably had
no other option than to appeal the second decision directly to

t he Pennsyl vani a Suprene Court, which he did. See Pa. RA P. 8§
2547 (prohibiting successive requests for reargunent of appellate
decisions). Thus, although a claimw Il usually not be deened
exhausted if it is raised for the first tine in the state's

hi ghest court on discretionary review, see Evans v. . of Common

Pleas, 959 F. 2d 1227, 1230 (3d Gr. 1992) (citing Castille v.

Peopl es, 489 U. S. 346, 351 (1989)), given the unusual nature of
petitioner's second habeas claim the court finds that petitioner
properly exhausted all state renedies by appealing it directly to

t he Suprenme Court.

B. Fourth Amendnent (Count V)

In his fourth claim petitioner alleges that the
Conmonweal th viol ated petitioner's Fourth Amendnent rights
because it did not have sufficient probable cause to either
search petitioner's hone or to arrest petitioner. |In Stone v.
Powel | , 428 U.S. 465, 495 (1976), the Suprene Court of the United
States held that where a petitioner has been provided an
opportunity for full and fair litigation of a Fourth Amendnent

claim those clains may not be the basis for a grant of habeas



relief. See id.; Deputy v. Taylor, 19 F. 3d 1485, 1491 (3d Gr.
1994); Glnore v. Marks, 799 F. 2d 51, 57 (3d Cr. 1986).

Here, the record before the court reveals that
petitioner had a full and fair opportunity to litigate his Fourth
Amendment claimin state court. The trial court conducted an
extensive pre-trial suppression hearing after which it determ ned
that the Commonweal th had sufficient probable cause to search the

petitioner's honme and to arrest petitioner. See Commonwealth v.

Bercaw, No. 991-1992, slip. op., at 22-30 (North. Co. C. Com
Pl. Dec. 17, 1992). Petitioner then contested this determ nation
in post-verdict notions, and on appeal to the Superior Court and

the Suprenme Court. Thus, under Stone v. Powell, petitioner's

Fourth Amendnent claimhas been fully and fairly litigated and it

cannot now formthe basis for granting habeas relief.

| V. Substantive |ssues

A. Brady v. Mryl and (Count 1)

Petitioner clains that he is entitled to habeas relief
because evidence held by the police during and after the trial
constitutes excul patory material which the Commonwealth failed to

di scl ose under Brady v. Mryland, 373 U. S. 83, 87 (1963).

Under Brady, the suppression by the prosecution of
evi dence favorable to the accused viol ates due process "where the
evidence is material either to guilt or to punishnent,
irrespective of the good faith or bad faith of the prosecution.”

Id. The touchstone of materiality is a "reasonable probability"
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of a different result. See United States v. Bagley, 473 U. S

667, 678 (1985). The question is not whether the defendant woul d
nore |likely than not have received a different verdict with the
evi dence, but whether in its absence he received a fair trial,
understood as a trial resulting in a verdict worthy of

confidence. A "reasonable probability" of a different result is
accordi ngly shown when the existence of the evidence "underm nes
confidence in the outcone of the trial." 1d.

The evidence in dispute consists of six .357 nmagnum
bull ets which were found two days after the jury verdict in the
pocket of petitioner's leather "Carol Little" jacket, which was
seized and held in storage by the police after the arrest of
petitioner. At a post-trial hearing, Barbara Row ey of the
Pennsyl vania State Police Laboratory testified that during her
pre-trial investigation of petitioner's hone and possessions, she
found the bullets lying |oosely inside petitioner's Carol Little
j acket, placed theminto an evidence envel ope, and included a
description of themas part of her investigative report. See

Conmmonweal th v. Bercaw, No. 991-1992, slip. op., at 18-19 (North.

Co. C&G. Com Pl. Aug. 9, 1994). However, neither the defense nor
t he prosecution was nade aware of the existence of the six
bullets until two days after the jury verdict when petitioner's
not her found the bullets in the jacket. See id.

Petitioner argues that the bullets are material to his

being not guilty of first degree nurder:



Those six bullets found in ny pocket prove that | could
not fully |oad the gun and al so shows that | did not
pl ace them back in the anmunition box. It also proves
that | only placed one bullet in the gun because ny
original plan was to commt suicide. Therefore | could
have argued to the jury that | did not have the
specific intent to kill because I could not |oad or
unl oad the gun and because | only put one bullet in the
gun as part of a suicide attenpt. The Commonweal th
argued the point about the six bullets in the gun
t hroughout the trial. . . . Such evidence would not
have been presented had ny | awers known about the
bull ets before the trial.
Petioner's Petition for Wit of Habeas Corpus p. 4 (back).
Contrary to petitioner's contention, however, the six
bullets in the Carol Little jacket are not material. A review of
the record reveals no evidence that petitioner was actually
wearing the Carol Little jacket or that the bullets were placed
in the jacket pocket by petitioner on the night of the nurder.
At a suppression hearing on June 30, 1993, 1) petitioner could
not renenber what, if any, jacket he wore that night and he could
not renmenber placing bullets into the jacket pocket (N T.,
6/ 30/ 93, at 52); 2) Rob Bartha, a witness at the trial who net
petitioner nonents before the nurder, could not renmenber whether
petitioner was wearing the Carol Little jacket on the night in
guestion, although on that night Bartha told the police that
petitioner was dressed in a different brown |eather jacket;
(N.T., 6/30/93, at 46); and, 3) police officer Portz stated that
petitioner told himthat he did not wear any jacket on the night

in question. (N.T., 6/30/93, at 25-26). Thus, the bullets in the
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Carol Little jacket are immaterial and cannot formthe basis for

habeas relief under Brady.®

B. Due Process (Count I1)

In his second claim petitioner argues that the
Superior Court denied himdue process when it withdrewits June
5, 1995 opinion which granted petitioner a newtrial in favor of
its July 19, 1995 opi nion which denied his request for a new

trial.

5. The trial court also concluded that petitioner was not
wearing the Carol Little jacket on the night of the nurder.
Because there is no clear and convincing evidence in the record
to the contrary, that determination is entitled to a presunption
of correctness under 28 U S. C. 8§ 2254 (e)(1).

The court notes that because the bullets in the jacket
are immterial, they do not constitute "after-di scovered"
evidence sufficient to warrant a new trial for petitioner.
After-di scovered evidence can be the basis for a new trial when
t he evidence: 1) has been discovered after the trial and could
not have been obtained at or prior to the conclusion of the trial
by the exercise of reasonable diligence, 2) is not nerely

corrobative or cunmulative, 3) will not be used solely for
i npeaching the credibility of a witness, and 4) is of such a
nature and character that a different verdict will likely result

if anewtrial is granted. See Compbnwealth v. Boyle, 625 A 2d
616, 622 (Pa. 1993).

Here, the evidence fails prongs one and four of Boyle.
First, it is debatable whether defendant coul d not have, through
t he exercise of reasonable diligence, obtained the bullets prior
to his trial. Although he testified that he did not renenber
putting the bullets into the Carol Little jacket, the bullets
were nevertheless found in his jacket in his room Second, as
di scussed above, the evidence is not of such a nature and
character that a different verdict wll likely result if a new
trial is granted. See id. Therefore, contrary to plaintiff's
contentions in part A (1) of his petition (a subpart of his Brady
section), the bullets do not constitute after-di scovered evi dence
and do not warrant habeas relief.
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In its June 5, 1995 opinion, the Superior Court
determ ned that the trial court comnmtted reversible error by
allowing the victims wfe to testify at the trial. Soon
thereafter, the Commonwealth filed an application for reargunent
on the matter, to which petitioner filed a conprehensive answer.
On July 19, 1995, the Superior Court wthdrew the June 5, 1995
decision as "inprovidently filed" and issued a new opi ni on which
concl uded that although the victims wife's testinony was
erroneously admtted by the trial court, that error was harnmnl ess
and therefore petitioner did not deserve a new trial.

I n Pennsylvania, a conviction is appeal able as a matter
of right. See Pa. Cons. art. V, 8 9. Odinarily, appeals of
crimnal convictions go to the Superior Court of Pennsyl vani a.
See 42 Pa. Cons. Stat. Ann. 8§ 742. Under Pennsylvania's Rul es of
Appel | ate Procedure, a party who wi shes to contest a Superior
Court ruling can either file with the Superior Court a "notion
for reargunent/panel reconsideration"” or file an appeal to the
Suprenme Court of Pennsylvania. An appeal to the Pennsyl vani a
Suprenme Court is by allowance, not as of right. See 42 Pa. Cons.
Stat. Ann. § 724.

Rear gunment or panel reconsideration before the Superior
Court "is not a matter of right, but of sound judicial
di scretion, and reargunment will be allowed only when there are
conpelling reasons therefor." Pa. RAP. § 2543. "Wthin 14
days after service of an application for reargunent, an adverse

party may file an answer in opposition. . . . The answer shal
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set forth any procedural, substantive or other argunment or ground
why the court should not grant reargunent.” Pa. R A P. § 2545,

"If an application for reargunent is granted, the court may
restore the matter to the cal endar for reargunent, nmake fina

di sposition of the matter wi thout further oral argunent or take
such other action as nmay be deened appropriate under the

ci rcunstances of the particular case."” Pa. R A P. § 2546.

Here, all the parties followed the appellate procedures
set out above: Petitioner appeal ed his conviction and obtai ned
the right to a newtrial by virtue of the Superior Court's June
5, 1995 decision; the Conmmonweal th exercised its right to request
reconsi deration of that decision by submtting a notion for
rear gunent/ panel reconsideration pursuant to Pa. R A P. 8§ 2543;
petitioner received adequate notice of the Comonweal th's request
and exercised his right to respond to it by filing a
conprehensive and tinely answer pursuant to Pa. R A P. 8§ 2545;
and the Superior court exercised its right to reconsider the June
5, 1995 opinion by withdrawing it in favor of the July 19, 1995
opi nion pursuant to Pa. R A P. 8§ 2546. The only arguable
irregularity wth the Superior Court's procedure was that it
decided to grant reargunent/panel reconsideration, withdrawits
prior June 5, 1995 decision and issue a new opinion all on the
same date. Nevertheless, these actions were within its power and
did not significantly inpinge on petitioner's overall ability to
appeal his conviction and/or to contest the Commonweal th's notion

for reargunent/panel reconsideration. Thus, petitioner cannot
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meke out a due process claim See Yohn v. Love, 76 F. 3d 508, 516
(3d Gir. 1996) (due process requires anple notice and opportunity
to be heard); Burkett v. Cunningham 826 F. 2d 1208, 1221 (3d

Cir. 1987) (due process applies to appeals).

C. Involuntary Confession (Count 111)

In count 111, petitioner argues that his confessions
shoul d have been suppressed because the police procured them
t hrough fal se prom ses of leniency in violation of the Fifth and
Fourteenth Amendments.® Specifically, petitioner alleges that
hi s confessions were coerced because police officer Portz nade a
prom se that if petitioner confessed, he would not get the death
penalty and a threat that if petitioner did not confess, he would
get the death penalty.

The vol untariness of a confession under the Fifth and
Fourteenth Amendnents is not an issue of fact entitling state
courts to the presunption of correctness under 28 U S. C. § 2254
(d)(1) &(2), (e)(1). It is a legal question neriting
i ndependent consideration in a federal habeas corpus proceedi ng.

Thus, the court is not bound by the state court's voluntariness

6. Petitioner made two confessions. The first was oral and
occurred while petitioner was surveying the site of the nurder
with police officer Portz and Trooper Karvan. The second was a
vi deot aped confession given at the station house to Portz,
Trooper Karvan and Northanpton County District Attorney John
Morganel li. See Commobnwealth v. Bercaw, No. 991-1992, slip. op.
at 43-44 (North. Co. &. Com PI. Dec. 17, 1992).
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finding. See Mller v. Fenton, 474 U S. 104, 110 (1985).
However, the findings of the state court with
regard to factual questions such as the length, circunstances,
and details of the interrogation are entitled to a presunption of
correctness under 28 U.S.C. 8§ 2254 (e)(1).
At a suppression hearing, the prosecution bears the
burden of proving by a preponderance of the evidence that

petitioner's confession was voluntary. See Lego v. Twoney, 404

U S. 477, 489 (1972). On collateral review, the petitioner nust
prove the involuntariness of his confession by a preponderance of

the evidence. See Mller v. Fenton, 796 F. 2d 598, 604 (3d Gr.

1986). In determ ning whether or not a confession was voluntary,

courts "nmust consider the effect that the totality of the

ci rcunstances had upon the will of the defendant.” |d. at 604.
One of the factors included in this examnation is the

prom se of the interrogator to the defendant. See id. "[T]he

real issue is not whether a prom se was made, but whether there

was a causal connection between [the interrogator's] assurance

and [petitioner's] statenent." United States v. Walton, 10 F. 3d

1024, 1029 (3d Cr. 1993); Mller, 796 F. 2d at 609, n. 10 ("The
inquiry is really whether, under the totality of the

ci rcunstances, the statenent induced the confession, not whether
it was, on its face, a promse."). The inquiry involves nore
than "but-for" causation. Instead, the court should inquire into
whet her the interrogator's statenents were so mani pul ative or

coercive that they deprived the petitioner of his ability to nmake
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an "unconstrai ned, autononous decision to confess.” VWalton, 10 F
3d at 1029- 30.

Anal ysis of the record reveals no evidence that officer
Portz's statenents constituted either a prom se or a threat which
i nduced petitioner to confess. At a suppression hearing, Portz
testified that on one occasion after petitioner's arraignnment and
over four hours before petitioner's first confession, he told
petitioner that he believed petitioner would get the death
penalty if convicted for the nurder of Reverend Thonpson. (N T.
6/30/93, at 77). Portz, who knew petitioner previously,
testified that he did not nention a "deal"” to petitioner but
nmerely indicated that he would "talk to" the District Attorney
"to help [petitioner] out"” and try "not to get himthe death
penalty." (N.T. 6/30/93, at 77, 108-109). At that hearing,
petitioner also testified that Portz nmentioned the death penalty
on one occasion, but petitioner could not recall exactly what
Portz said in that regard. (N T. 6/30/93, at 181-182, 185).
Petitioner did not testify that he took Portz's statenent about
the death penalty to be a prom se that petitioner would be spared
the death penalty if he confessed or a threat that petitioner
woul d be put to death unless he confessed. And, he never gave
any indication that Portz' statenment, whether or not a prom se or
a threat, actually induced petititioner to confess.

Taking all the foregoing into consideration, it is
clear that Portz's single reference to hel ping petitioner out did

not constitute either a promse or a threat that rendered
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petitioner's confession anything other than know ng, intelligent
and voluntary. Thus, petitioner's count |1l involuntary

confession clai mcannot support federal habeas relief.

An appropriate order follows.
IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

TODD MATHEW BERCAW : CIVIL ACTI ON
Petiti oner, :
V.
JOSEPH CHESNEY, et. al. : NO. 97- 1691
Def endant s. :
CRDER
AND NOW this day of June, 1997, upon

consideration of petitioner's petition for a wit of habeas
corpus, defendants' response, and the report and recommendati on
of the magistrate judge, to which there were no objections filed,

| T 1'S HEREBY ORDERED t hat :

1) The Report and Recommendati on of the magistrate
judge i s APPROVED and ADOPTED;
2) The petition for a wit of habeas corpus is DEN ED

and,
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3) No certificate of appealability is to be issued. ’

Wl liamH Yohn, Jr., Judge

7. See 28 U.S.C. 8 2253 (c)(2) (In order for the district court
to issue a certificate of appealability, petitioner nust nmake a
"substantial showi ng of the denial of a constitutional right.").

18



