IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CLAYBORN MORTON : CIVIL ACTI ON
V. :
F.H PASCHEN, INC., et al. : NO. 96-7179

VEMORANDUM AND ORDER

HUTTON, J. June 26, 1997

Presently before this Court are the Defendants' Motions
to Dismss the Plaintiff's Conplaint (Docket Nos. 4 & 6) and the

Plaintiff's responses thereto.

| . BACKGROUND

On July 21, 1994, the plaintiff, Cayborn Morton
("Mrton'), entered into a six (6) nonth enpl oynent contract with
defendant Artis T. Oe ("Ore"), the president of defendant Artis T.
Ore, Inc. ("ATO'). (Conpl. at Y 7.) Def endant Ore hired the
plaintiff to supervise the rehabilitation of certain buildings in
Phi | adel phia as part of a joint project between defendants ATO and
F. H Paschen, Inc. ("FHP"). (ld. at ¥ 10.) The plaintiff, an
African-Anmerican, clains that during his enploynent, defendants
Ore, ATO FHP, unlawful ly di scri m nated agai nst hi mon t he basi s of
race by subjecting him to adverse and disparate enploynent
conditions. (ld. at 1Y 14-16.) He alleges that the defendants
undermned his ability to perform his job as a supervisor by
refusing to provide hi mpl ans, specifications, and ot her docunents

necessary for the conpletion of assignnents, and conmmunication



equi pment, including a cellular telephone, so that he could
comruni cate with the defendants. (ld. at § 17.) Furthernore, the
plaintiff asserts that on Septenber 8, 1994, the defendants "by
virtue of their exercise of supervision, enploynent and control of
[the] [p]laintiff, termnated [his] enploynent.” (1d. at f 13.)

Foll ow ng his term nation, the plaintiff, on Cctober 8,
1994, filed a discrimnation claimwth the Pennsylvania Human
Rel ati ons Comm ssion ("PHRC') and t he Equal Enpl oynent Qpportunity
Conmmi ssi on ("EECC"). (Id. at ¥ 18.) On Cctober 23, 1996, the
plaintiff filed the instant conplaint wwth this Court, alleging
t hat Defendants Ore, ATO, and FHP viol ated the Equal Enploynent
Qpportunity Act ("EEQA"), Title VII of the Civil R ghts Act of
1964, as anended, 42 U.S.C. 8§ 2000e, et seq. (Count |), and the
Pennsyl vani a Human Rel ations Act ("PHRA"), 43 Pa. Cons. Stat. Ann.
8 951, et seqg. (Count 11). Additionally he all eges clai ns agai nst
Def endants Ore and ATO for breach of contract (Count 111) and

breach of inplied covenant of good faith and fair dealing (Count

V).

1. DI SCUSS| ON

The defendants seek to dismss the instant conpl aint on
the foll owi ng grounds. First, defendant FHP argues that the Court
must dismiss the conplaint because the plaintiff did not conply
Wi th the service requirenents of Federal Rule of G vil Procedure 4.
Next, all three defendants argue that the plaintiff fails to neet

the m ninmum pleading requirenents required to state a Title VI



claim and thus the Court nust dism ss Count |I for |ack of subject
matter jurisdiction. Finally, all three defendants argue t hat once
the Court dismsses the Title VII claim it nust dismss the
remaining state law clains (Counts II, IIl and 1V) for |ack of

subject matter jurisdiction.

A Mtion to Dismss for Insufficiency of Process\?

The Federal Rules of Civil Procedure allows a Court to
di sm ss an action for "insufficiency of service of process.” Fed.
R CGv. P. 12(b)(5). "In addressing such notions, '[t]he courts
have broad di scretion to dism ss the action or to retain the case
but quash the service that has been nade on defendant[s].'" Gand

Ent ertai nment Group, Ltd. v. Star Media Sales, Inc., No. CV. A 86-

5763, 1993 W. 437699, at *2 (quoting 5A Charles A. Wight & Arthur

R MIller, Federal Practice Procedure § 1354 at 288 (2d ed. 1990)).
Nevert hel ess, the United States Court of Appeals for the Third
Circuit has held that "dism ssal of a conplaint is inappropriate
when there exists a reasonable prospect that service may yet be
obtained. In such instances, the district court should at nost,
guash service, leaving the plaintiff[] free to effect proper

service." Unbenhauer v. Wog, 969 F.2d 25, 30 (3d Gr. 1992).

The Federal Rules of Civil Procedure draw a distinction
bet ween service of process for individuals and for corporations.

Rul e 4(e) governs the service of process for individuals, and

Y Al t hough defendant FHP does not explicitly state a statutory basis
for its nmotion, it is apparent that the notion is nade pursuant to Rule
12(b) (5) of the Federal Rule of Civil Procedure.
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provides two nethods for a plaintiff to effect service of process.
First, a plaintiff may "deliver[] a copy of the summobns of the
conplaint to the individual personally.” Fed. R Cv. P. 4(e)(2).
Second, a plaintiff may effect service "pursuant to the | aw of the
state in which the district court is located." Fed. R Cv. P
4(e)(1). Simlarly, Rule 4(h) which governs the service of process
for corporations, provides that:

Unl ess otherwi se provided by federal |[aw,
servi ce upon a domestic or foreign corporation
or upon a partnership or other unincorporated
association that is subject to suit under a
common nane, and from which a waiver of
servi ce has not been obtained and fil ed, shal
be effected:

(1) in the judicial district of the
United States in the manner prescribed for
i ndividuals by subdivision (e)(1), or by
delivering a copy of the sumobns and of the
conplaint to an officer, a managi ng or general
agent, or to any other agent authorized by
appoi ntnment or by law to receive service of
process and, if the agent is one authorized by
state to receive service and the statute so
requires, by also miling a copy to the
def endant .

Fed. R Gv. P. 4(h)(1). Therefore, a plaintiff my serve a
summons and conplaint to a corporation by nail if state lawpermts
service of process in that manner

In its notion, defendant FHP argues that the plaintiff
failed to conply wwth the federal and state service requirenents.
(Def. FHP's Mem at 2-3.) The defendant asserts that under Federal

Rule 4(h)(1) and its state |aw equival ent, Pennsylvania Rul e of



Civil Procedure 424,\? a Pennsylvania plaintiff may only serve a
foreign corporation by delivering a copy of the sumons and the
conplaint to an officer or a managing or general agent. (ld. at
2.) Defendant FHP argues that because it did not request wai ver of
service and the plaintiff effected service by mail, the Court |acks
personal jurisdiction over the defendant, and thus the conplaint
must be dismssed. (ld. at 2-3.)

The plaintiff, on the other hand, argues that service was
appropriate and t hat defendant FHP sinply m sinterprets t he Feder al
Rules of Cvil Procedure and the Pennsylvania Rules of GCivil
Procedure. (Pl.'s Resp. to FHP Mbt. at 7-9.) Specifically, the
plaintiff asserts that Rul es 403 and 404 of the Pennsyl vani a Rul es
of Gvil Procedure all owa defendant to serve a forei gn corporation

by mail.\® (ld.) Furthernmore, he notes that the Pennsylvania

2 Rul e 424 of the Pennsylvania Rules of Civil Procedure provides as
foll ows:

Servi ce of original process upon a corporation or
simlar entity shall be made by handing a copy to any
of the follow ng persons provided the person served is
not a plaintiff in the action:

(1) an executive officer, partner or trustee of the
corporation or simlar entity, or

(2) the manager, clerk or other person for the tine
being in charge of any regul ar place of business or
activity of the corporation or simlar entity, or

(3) an agent authorized by the corporation or simlar
entity in witing to receive service of process for it.

Pa. R Civ. P. 424.

¥ Rul e 403 of the Pennsylvania Rules of Civil Procedure provides in
rel evant part as follows:

If arule of civil procedure authorizes origina
process to be served by mail, a copy of the process
shall be mailed to the defendant by any form of nmail

(continued...)



Superior Court has explicitly held that a plaintiff may serve a

foreign corporation by mail. See Reichert v. TRW lInc. Cutting

Tools Div., 561 A 2d 745, 753 (Pa. Super. Ct. 1989) ("[S]ervice by
regular mail continues to be a viable nethod of service upon

corporations pursuant to [Rlule 404(2)."), rev'd on other grounds,

611 A . 2d 1191 (Pa. 1992). Therefore, because service was effected
in the appropriate manner, he argues that the Court should not
di sm ss his conplaint for insufficient service of process. (Pl.'s
Resp. to FHP Mot. at 9.)

Areviewof the rel evant case | awreveal s that fewcourts

have addressed the issue of whether a Pennsylvania plaintiff may

(...continued)
requiring a receipt signed by the defendant or his
aut hori zed agent. Service is conplete upon delivery of
the mail .

Pa. R Cv. P. 403. Rule 404 provides that:

Original process shall be served outside the
Conmonweal th within ninety days of the issuance of the
wit or the filing of the conplaint or the reissuance
or the reinstatenent thereof:

(1) by a conpetent adult who is not a party in the
manner provided by Rul e 402(a);

(2) by any conpetent adult by mail in the manner
provi ded by Rul e 403;

(3) in any manner provided by the |aw of the
jurisdiction in which the service is made for service
in an action in any of its courts of genera
jurisdiction;

(4) in the nmanner provided by treaty; or

(5) as directed by the foreign authority in response to
a letter rogatory or request.

Pa. R Cv. P. 404.



serve a foreign corporation by mail.\* See Gty of Allentow v.

OBrien & Gere Eng'r, No. CIV.A 94-2384, 1995 W 380019 (E.D. Pa.

June 26, 1995); Trzcinski Vv. Prudential Property & Casualty

| nsurance Co., 597 A 2d 687 (Pa. Super. C. 1991); Reichert, 561

A . 2d at 753. Although the Suprene Court of Pennsylvania has not
exam ned this particular issue, the Honorable E. Mac Trout man

Seni or Judge of the United States District Court for the Eastern
District of Pennsyl vania, has predicted how that court may deci de

the issue. City of Allentown, 1995 W. 380019, at *6. In Cty of

Allentown, a simlar case, a defendant attenpted to dismss a
plaintiff's conplaint by arguing that the plaintiff could only
ef fect service of the conplaint and sunmons by hand delivery. 1d.
Rel yi ng on t he deci si ons of the Pennsyl vani a Superior Court, Judge
Troutman declined to dism ss the conplaint, concluding that "the
Pennsyl vani a Suprene Court would . . . reach the sane result if it

were to consi der whether Rul e 404(2) permts service of process by

4 One comment at or has observed that:

Rul e 424 does not abolish the option of serving
original process on foreign corporations by certified
mail. The benefit to be obtained fromlimting service
of original process upon foreign corporations to only
hand delivery, that is, fewer disputes over whether
service was achi eved, would be substantially outwei ghed
by the burden it would place on the residents of the
Commonweal t h, since such a restriction would inpeded
the ability of such residents to comence actions

agai nst corporations that are residents of other

states. Moreover, placing such a narrow restriction on
service of original process on foreign corporations
woul d adversely affect the legislature's efforts to
facilitate actions by Pennsylvania residents to recover
for harm caused to them by forei gn corporations.

Goodri ch-Anram Standard Pennsylvania Practice 2d 8§ 424:4 (1991).
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mail on foreign corporations despite the apparently conflicting
provisions of [Rlule 424." 1d.

This Court adopts the reasoning set forth in Gty of
Al | entown and concl udes that a Pennsylvania plaintiff may serve a
foreign corporation by mail. Accordingly, this Court will not

di sm ss the i nstant conplaint for insufficient service of process.

B. Motion to Dismiss for Lack of Subject Matter Jurisdiction

Upon reviewing a notion to dismss for |ack of subject
matter jurisdiction, courts apply a different standard than when
reviewing a notionto dismss for failure to state a claim Thus,

in Mrtensen v. First Fed. Sav. & Loan Ass'n, 549 F.2d 884 (3d Cir.

1977), the United States Court of Appeals for the Third Circuit
st at ed:

Because at issue in a factual 12(b)(1) notion
is the trial court's jurisdiction--its very
power to hear the case--there is substanti al
authority that the trial court is free to
wei gh the evidence and satisfy itself as to
the existence of its power to hear the case.
I n short, no presunptive truthful ness attaches
to plaintiff's allegations, and the existence
of disputed nmaterial facts will not preclude
the trial court fromevaluating for itself the
merits of jurisdictional clains. Mor eover

the plaintiff will have the burden of proof
that jurisdiction does in fact exist.

Id. at 891.

Pursuant to Federal Rule of GCivil Procedure 12(b)(1), a
district court may grant a dismissal based on the | egal
insufficiency of aclaim Dismissal is proper only when the cl aim

clearly appears to be either inmaterial and solely for the purpose



of obtaining jurisdiction, or is wholly insubstantial and

frivolous. Kehr Packages, Inc. v. Fidelcor, Inc., 926 F.2d 1406,

1408-09 (3d Gr.), cert. denied, 501 U S. 1222 (1991). Wen the
subject matter jurisdiction of the court is challenged, the party
that invokes the court's jurisdiction bears the burden of

persuasi on. Kehr Packages, 926 F.2d at 1409 (citing Muxrtensen, 549

F.2d 884, 891 (3d Cir.1977)). Moreover, the district court is not
restricted to the face of the pleadings, but my review any
evi dence to resolve factual disputes concerning the existence of

jurisdiction. MCarthy v. United States, 850 F.2d 558, 560 (9th

Cir. 1988) (citations omtted), cert. denied, 489 U. S. 1052 (1989).

In this case, the defendants argue that the Court |acks
subject matter jurisdiction over the plaintiff's Title VII claim
(Def. FHP's Mem at 3-9; Defs. ATO & Oe's Mem at 4-9.) The
defendants claimthat the plaintiff does not explicitly state in
the conplaint that he instituted his lawsuit within ninety (90)
days after receiving the Right to Sue notice fromthe EECC. (Def.
FHP's Mem at 4-5; Defs. ATO& Oe's Mem at 4.) The defendants
maintain that the plaintiff fails to allege that they were
"enpl oyers" as defined by the EEOA. (Def. FHP's Mem at 5-6; Defs.
ATO& Ore's Mem at 6-7.) Specifically, the defendants argue that
the plaintiff failed to use the statutory definition of "enpl oyer”
in his conplaint. (Def. FHP"s Mem at 5-6; Defs. ATO& Oe's Mem
at 6-7.) They note that in his conplaint, the plaintiff alleges
t hat "Defendants enpl oyed nore than fifty (50) enpl oyees for each

wor ki ng day in each of the twenty (20) or nore cal endar weeks in
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the current or proceedi ng cal endar year." (Def. FHP's Mem at 6;
Defs. ATO & Oe's Mem at 6-7; Conpl. at § 33.) The defendants
argue that this language is insufficient because Title VII
explicitly defines "enployer” as "a person engaged in an industry

affecting commerce who has fifteen or nore enployees for each

wor ki ng day i n each of twenty or nore cal endar weeks in the current
or preceding cal endar year . . . ."\®> 42 U.S.C. § 2000e(a) (1994)
(enphasi s added). (Def. FHP's Mem at 5; Defs. ATO& Ore's Mem at
6.) They further assert that because the plaintiff pleads that the
defendants are separate entities, and fails to state that they
functioned as a "single entity" during his enpl oynent, they are not
"enpl oyers” under Title VII. (Def. FHP's Mem at 6-9; Defs. ATO &
Ore's Mm at 7-10.) Therefore, they maintainthat the plaintiff's
all egations are insufficient to establish subject matter
jurisdiction. (Def. FHPs Mem at 6-9; Defs. ATO& Oe's Mem at
7-10.)

The plaintiff attenpts to rebut these jurisdictional
argunents by asserting that he is not required to plead in his
conplaint that he received an EECC Right to Sue letter. (Pl."'s
Resp. to FHP Mot. at 9; Pl.'s Resp. to ATO& Oe Mdt. at 4-5.) To

support his position, he relies on Gooding v. Warner-Lanbert Co.,

744 F.2d 354, 355 (3d Cir. 1984), in which the United States Court
of Appeals for the Third Grcuit held that the Right to Sue letter

°/ The defendants assert that paragraph 33 of the conplaint should
read as follows: "Defendants enpl oyed nore than fifteen (15) enpl oyees for
each working day in each of the twenty (20) or nore cal endar weeks in the
current or proceeding cal endar year." (Def. FHP's Mem at 6; Def. ATO & Oe's
Mem at 6-7.)
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is not ajurisdictional prerequisitetofilingaTitle VII action.
(Pl."s Resp. to FHP Mbt. at 9; Pl.'s Resp. to ATO& O e Mit. at 4.)
The plaintiff also argues that his conplaint is not flawed nerely
because it does not contain factual allegations that prove that the
def endants are enployers within the neaning of Title VII. (Pl.'s
Resp. to FHP Mot. at 11; Pl.'s Resp. to ATO & O e Mt. at 7-8.)
Specifically, he maintains that because he pleads that the
def endants neet the m ni numrequirenents of an enpl oyer as defined
by Title VII, his conplaint should not be dism ssed. (Pl.'s Resp.
to FHP Mot. at 12; Pl.'s Resp. to ATO & Oe Mt. at 7-8.) He
asserts that under the liberal pleading requirenents set forth in
Federal Rule of Civil Procedure 8(a)\® the defendants have fair
notice that he is attenpting to hold them liable as Title VII
enployers. (Pl.'s Resp. to FHP Mot., at 12; Pl.'s Resp. to ATO &
Oe Mt. at 7-8.) Furthernore, the plaintiff nmaintains that
because discovery is not yet conplete, he cannot sufficiently
factual | y address whet her the defendants are "enpl oyers" or expl ain
their supervisory or contractual relationship. (Pl.'s Resp. to FHP
Mot. at 12-14; Pl.'s Resp. to ATO& Oe Mt. at 8-9.) Therefore,
the plaintiff requests that this Court refrain fromruling on the

Title VIl claim at this juncture, and allow him to anend his

8/ Federal Rule of Civil Procedure 8(a) requires that a plaintiff's
conplaint set forth "a short and plain statement of the claimshow ng that the
pl eader is entitled to relief . . . ." Fed. R Cv. P. 8(a)(2). Accordingly,

the plaintiff does not have to "set out in detail the facts upon which he bases
his claim" Conley v. Gbson, 355 U S. 41, 47 (1957) (enphasis added). In
other words, the plaintiff need only to "give the defendant fair notice of what
the plaintiff's claimis and the grounds upon which it rests.” |d. (enphasis
added) .
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conplaint. (Pl.'"s Resp. to FHP Mot. at 10; Pl.'s Resp. to ATO &
Oe Mot. at 7.)
After review ng the conpl ai nt and the rel evant case | aw,

this Court finds that failureto allege that the plaintiff received

a Rght to Sue letter is not fatal. See Gooding, 744 F.2d at 355,
358-59. Those courts confronted with this situation have al |l owed
the plaintiffs to anmend their conplaints. See id. (requiring

district court toallowplaintiff to amend conplaint); Blessing v.

County of Lancaster, 609 F. Supp. 485, 486 (E. D. Pa. 1985) (denying

notion to dismss because plaintiff amended conplaint). In
addition, this Court finds that the plaintiff's allegations
conplied with the liberal pleading requirenents of Rule 8(a),
because t he def endants have fair notice that they are bei ng sued as
Title VIl enpl oyers. Therefore, even t hough the conpl ai nt does not
conformw th the exact | anguage of the statute, this Court finds
that dismssal of the plaintiff's conplaint is not warranted.
Furthernore, the plaintiff has requested that he anend his

conpl ai nt pursuant to Federal Rule of Civil Procedure 15(a),\’ so

’l Federal Rule of Civil Procedure 15(a) allows a plaintiff to anend
its conplaint after it has already been filed

A party may amend the party's pleading once as a nmatter
of course at any time before a responsive pleading is
served or, if the pleading is one to which no
responsive pleading is permtted and the action has not
been pl aced upon the trial calendar, the party nay so
amend it at any time within 20 days after it is served.
O herwise a party may anend the party's pleading only
by leave of court or by witten consent of the adverse
party; and | eave shall be freely given when justice so
requires. A party shall plead in response to an
amended pleading within the tinme remaining for response
to the original pleading or within 10 days after
service of the anended pl eadi ng whi chever period may be

(continued...)
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that his conplaint sets forth his Title VI claimwth greater
specificity. Therefore, the Court will allowplaintiff twenty (20)
days fromthe date of the Court's Order to anend his conplaint.\?
Accordingly, this Court will deny defendants' notions with | eaveto
renew.

An appropriate O der foll ows.

‘l (...continued)
the | onger, unless the court otherw se orders.

Fed. R Gv. P. 15(a) (enphasis added).

8/ The defendants have not yet filed their answers, and thus this Court
finds that they will not be sufficiently prejudiced if it allows the plaintiff
to anend his conplaint. Furthernore, because the Court is allow ng the
plaintiff to anend his conplaint, it will not address the renmining clainmns.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CLAYBORN MORTON : CIVIL ACTI ON
V. :
F.H PASCHEN, INC., et al. : No. 96-7179
ORDER
AND NOW this 26t h day of June, 1997, upon

consi deration of Defendant F.H Paschen, Inc.'s Motion to Dismss
(Docket No. 4) and Defendants Artis T. Oe, Inc. and Artis T. Oe's
Motion to Dismss the Plaintiff's Conplaint (Docket No. 6), ITIS
HEREBY ORDERED t hat t he Defendants' Modtions are DENl ED W TH LEAVE
TO RENEW

IT I'S FURTHER ORDERED that the Plaintiff shall have
twenty (20) days from the date of this Oder to anend his

Conpl ai nt .

BY THE COURT:

HERBERT J. HUTTON, J.



