IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

A. WLLI AM STARR : CIVIL ACTI ON
V. :
MARVIN T. RUNYON, JR., : NO. 96- 3209

POSTMASTER GENERAL
UNI TED STATES POSTAL SERVI CE

VEMORANDUM AND ORDER

BECHTLE, J. JUNE 30, 1997

Presently before the court is defendant Marvin T.
Runyon's ("Runyon") notion for sunmmary judgnent, and plaintiff A
WlliamStarr's ("Starr")* opposition thereto. For the reasons
set forth below, the court will grant Runyon's notion for sunmmary

j udgnent .

BACKGROUND

Starr brought this civil action claimng that the
United States Postal Service ("Postal Service") violated the
Rehabilitation Act of 1973 ("Rehabilitation Act"), 29 U S.C. 88§
791 and 794, and retaliated against himfor filing Equal
Enpl oyment Opportunity ("EEO') conplaints against his
supervisors. This court has subject matter jurisdiction over

these clains pursuant to 28 U S.C. 88 1331

1. Starr's birth nanme was Alan Howard G | bert. (Starr
Dep. at 6.)



The pertinent facts in the Iight nost favorable to
Starr are as follows. In June, 1983, Starr becane a nmail handl er
for the Postal Service. (Starr Dep. at 8.) In January, 1984,
Starr applied for and was given the position of "Mtor Vehicle
Qperator™ ("Driver"). (Starr Dep. at 14; Pl.'s Mem Opp'n at 1,
Ex. A) In Septenber, 1985, Starr injured his back while at
work. (Starr Dep. at 14.) Thereafter, the Postal Service placed
Starr on "light duty" for approximately eighteen nonths. 1d. In
April, 1987, Starr was transferred to the Main Post Ofice. 1d.
at 14-15. In Novenber 1987, Starr suffered froma ruptured and
herniated disc and as a result discontinued work until January
1990. 1d. at 21-23. Upon his return to work Starr was agai n put
on "light duty." 1d. at 23.

Based on a nedi cal exam nation conducted by Starr's
doctor and the concurrence of the Postal Service's doctor, the
Postal Service found Starr to be "permanently unable to perform
the essential duties of [his] fornmer position as a full tine
truck Driver" and offered to reassign Starr fromDriver to
"Vehi cle D spatching Cerk/Mdified" ("Mdified D spatch Cerk").
(Starr Dep. at 26; Pl.'s Mm Opp'n at 1, Ex. A) The offer
stated that Starr had "the option to either accept or reject this
offer” and that if Starr "believe[d] that this assignnent [wa]s
not a proper accommodation, [he could] submt any additional
information pertaining to [his] case for review and
consideration.” (Pl.'s Mem Qpp'n, Ex. A) Starr did not submt

any additional information for consideration and accepted the job
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of fer because he agreed that the reassignnent to the position of
Modi fied Dispatch Clerk was a proper acconmodation. (Starr Dep
at 124.)

As Modified D spatch Cerk Starr was required to work
in the "Quter Dispatch Ofice" or "Key Roonf at the Postal Mot or
Vehicle Facility | ocated across the street fromthe Main Post
O fice in Phil adel phia, Pennsylvania, an office which Starr had
seen before he accepted the reassignnent to Modified D spatch
Clerk. (Starr Dep. at 35-36; Conpl. 1 7; Pl."s Mem Qpp'n at 2.)
Starr's duties included handi ng out | og books and keys to the
truck drivers at the beginning of their shifts, collecting the
| og books and keys when the drivers returned, and conpl eting
ot her m scel | aneous paperwork. (Starr Dep. at 28; Pl.'s Mem
Qop' n at 2.)

The Key Room was approximately thirteen feet, nine
inches long and five feet, four inches wide.? (Pl.'s Mem Opp'n
at 2.) It is not clear what the height of the ceiling was.
According to Starr, it was |ower than his own height of six feet,
five inches. As a result, Starr maintains that he had to bend or
hunch over while performng his duties. (Conpl. § 7.) However,

t he Postal Service contends that the average height of the

2. At his deposition, Starr estimated the Key Roomto be
approximtely five feet wwde by ten feet long and the ceiling to
be approximately five feet, ten inches high. (Starr Dep. at 43.)
He al so estimated the door to be approximately six feet high

ld. at 13.



ceiling was six feet, eight and three quarter inches high. ?
(Starr Dep. at 45; Pl.'s Mem Qpp'n at 2.)

In Septenber, 1992, Starr advised his superiors that
the | ow height of the Key Roomceiling required himto
continually bend over to do his work and that the constant
bendi ng was aggravating his back injury causing himpain. (Starr
Dep. at 47; Conpl. T 8.) Starr requested that the ceiling be
rai sed "about six inches,"” understanding that the supervisors he
made the request to did not have the authority to have the
ceiling raised. (Starr Dep. at 59.) Starr's supervisors
responded that no changes would be nmade. (Starr Dep. at 47-61
Pl."s Mm Opp'n at 2.) Thereafter, Starr continued to conplain
about the height of the ceiling. (Pl.'s Mem Opp'n at 2.)

In m d-Decenber, 1992, Starr was again transferred to
the Main Post O fice where he worked until |ate Decenber when the
Postal Service transferred Starr back to the Key Room * (Starr
Dep. at 46; Pl.'s Mem Opp'n at 2.) Starr renmained assigned to
the Key Roomuntil January 26, 1993, at which tinme Starr suffered

further injury to his back and becane unable to continue working.

3. Some tinme in 1994, the building in which the Key Room
was | ocated underwent renovations and the ceiling of the Key Room
was renoved, |leaving only the "ceiling wall angle" anchored to

t he existing wall. (Def.'s Mem Supp. Sunm J. at 4-5, n.1;

Pl."s Mem Opp'n at 2, n.2.)

4, In his Conplaint Starr stated that he was transferred
to the Main Post O fice on January 4, 1993. (Conpl. { 10.)
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(Starr Dep. at 46, 72-75; Pl.'s Mem Qpp'n at 2; Conpl. ¢ 13.)°
On April 24, 1996, Starr filed the instant suit.

. STANDARD FOR SUMMVARY JUDGVENT
The purpose behind sumary judgnent is to avoid a trial

in cases where it is unnecessary and would only cause del ay and

expense. See Goodman v. Mead Johnson & Co., 534 F.2d 566, 573
(3d Gr. 1976), cert. denied, 429 U S 1038 (1977). Sunmary

judgnent is proper "if the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnent
as a matter of law" Fed. R Cv. P. 56(c). A disputed fact is
"material" if its resolution mght affect the outcone of the suit

under the governing |law. See Anderson v. Liberty Lobby, Inc.,

477 U.S. 242, 248 (1986). A "genuine" issue concerning a

material fact exists when "the evidence is such that a reasonabl e

jury could return a verdict for the non-noving party." [d. Any
i nferences are to be drawn in the nonnovant's favor. See id. at
255.

When the novant is a defendant, or the party w thout
t he burden of proof on the underlying claim the novant does not

have an obligation to produce evidence negating plaintiff's case.

5. Starr has not returned to work since January 26, 1993,
and is currently receiving worknmen's conpensati on and medi cal
benefits. (Starr Dep. at 76.)



See Collins v. Bopson, 816 F. Supp. 335, 339 (E.D. Pa. 1993).

Rat her, the noving party need only denonstrate that there is no
evi dence to support plaintiff's claim See id.

In addition, Rule 56(e) does not permt the non-noving
party to rely upon nere allegations, bare assertions, or denials

of his pleading. See Anderson, 477 U S. at 248; Fireman's Ins.

Co. v. DuFresne, 676 F.2d 965, 969 (3d G r. 1982). Rather, the

non-novi ng party nust offer specific facts contradicting the
facts averred by the novant which indicate that there is a

genuine issue for trial. See Lujan v. National WIldlife Fed' n,

497 U.S. 871, 888 (1990); Celotex Corp. v. Catrett, 477 U S. 317,

324 (1986).

[11. DI SCUSSI ON
A. Rehabilitation Act of 1973 daim

In order to establish a prinma facie case of
di scrimnation under the Rehabilitation Act of 1973, a plaintiff
bears the burden of denonstrating:

(1) that he or she has a disability; (2) that
he or she is otherwise qualified to perform

t he essential functions of the job, wth or

Wi t hout reasonabl e accommopdati ons by the

enpl oyer; and (3) that he or she was
nonet hel ess term nated or otherw se prevented
fromperformng the job.

Shiring v. Runyon, 90 F.3d 827, 831 (3d G r. 1996).

Starr clainms the Postal Service failed to provide him
with "reasonabl e acconmpdati on" for his back condition in

violation of the Rehabilitation Act. Specifically, he states:
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t he defendant, despite its know edge of

[Starr']s handicap, forced himto work in a

room whose physical characteristics were such

that he had to continually stoop causing him

severe pain and, when advised of the

situation, refused to nmake any accommodati on

in his working conditions.
(Pl."s Mm Opp'n at 6.) He bases his claimon the Postal
Service's failure to raise the ceiling of the Key Roomand its
failure to reassign himto yet another position

The Postal Service asserts, anong other things, that
because Starr failed to tinely contact an EEO counsel or foll ow ng
his assignnent to the Key Roomin June, 1991, and because no
grounds for equitable tolling exist, Starr's Rehabilitation Act
claimis tinme-barred. Therefore, contends the Postal Service,
the court should grant it summary judgnent on Starr's
Rehabilitation Act claim Starr responds stating that the issue
of his tinely exhaustion of his adm nistrative renedies was fully
and fairly litigated in an earlier action brought by hi magai nst
the Postal Service, and that this court decided the issue in his
favor. Therefore, argues Starr, under the doctrine of collatera
estoppel or issue preclusion, the court should deny the notion
for summary judgnment on his Rehabilitation Act claim

It is well-settled that "[f]iling a tinely charge of
discrimnation with the [Equal Enploynment Opportunity Conm ssion]
is not a jurisdictional prerequisite to suit in federal court,

but a requirenent that, like a statute of limtations, is subject

to wai ver, estoppel and equitable tolling." Schafer v. Board of

Pub. Educ., 903 F.2d 243, 251 (3d Gir. 1990) (quoting Zipes v.
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Trans World Airlines Inc., 455 U. S. 385, 393 (1982)); see also
Robi nson v. Dalton, 107 F.3d 1018, 1021-22 (3d G r. 1997). Under

the applicable regulation at the tine of the all eged

di scrimnatory conduct, Starr was obligated to contact an EEO
"counselor within 30 days of the date of the all eged
discrimnatory event, the effective date of an all eged

di scrimnatory personnel action, or the date that the aggrieved
person knew or reasonably shoul d have known of the discrimnatory

event." 29 C.F.R § 1613.214(a);° see al so Robinson, 107 F.3d at

1021 (stating that "exhaustion requires both consultation with an
agency counselor and filing a formal EEOCC conplaint within the
required tines").

The court concludes that the date which triggered the
start of the thirty days was tine in Septenber 1992 when Starr
knew that his request to have the Key Roomceiling rai sed was
unanbi guously denied. Hence, Starr had until sonetine in Cctober
1992 to contact an EEO counsel or about the alleged
di scrimnation. However, not only did Starr fail to contact an
EEO counselor within thirty days of when Starr's supervisors
denied his request to raise the ceiling, he failed to ever

contact an EEO counsel or about the issue at all. (Lynn Decl. ¢

6. On Cctober 1, 1992, this regulation was anended to
all ow an aggri eved enployee forty five days to contact an EEO
counselor. See 29 C.F.R 88 1614 et seq. Even applying the
forty-five-day tinme limt, the court's judgnent woul d not change.

8



3.)" Therefore, Starr is unable to maintain the instant action. ®

See, e.qg., Bruno v. Brady, C A No. 91-2605, 1991 W 258833 (E.D

Pa. Dec. 3, 1991) (granting summary judgnment because plaintiff
failed to contact and EEO counselor within thirty days of the

al l eged di scrimnatory personnel action); R ddle v. Departnent of

Navy, C. A No. 94-4656, 1994 W. 547840 (E.D. Pa. Cct. 4, 1994)
(dismssing plaintiff's conplaint sua sponte for failure to
contact an EEO counselor within thirty days of the all eged
di scrimnatory act).

Wth respect to Starr's contention that the issue of
whet her he tinmely exhausted his admnistrative renedies was fully
and fairly litigated in a previous action and decided in his

favor by this court, that contention is wthout nmerit. On

7. Citations to "Lynn Decl." refer to the Cctober 24,
1996, declaration of Leo Lynn ("Lynn"), an Appeals

Revi ew/ Exani ner Anal yst for the Allegheny Area of the Posta
Service, which area includes the Philadel phia District of the
Postal Service. |In paragraph 3 of his declaration, Lynn states:

My review of the EEO records reveals that M.
Starr has not tinely filed an adm nistrative
EEO conpl ai nt of discrimnation alleging that
his June 1991 reassignnent to the key roomin
the Motor Vehicle Section was discrimnatory.
No such EEO conplaint was filed at the tine
of his acceptance of the nodified position in
the key roomin June of 1991 or at any tine

t hereafter.

(Lynn Decl. 1 3.)

8. The court notes that Starr is no stranger to the

adm ni strative process for pursuing enpl oyee grievances based on
an enployer's alleged discrimnatory conduct. During his years
with the Postal Service, Starr has filed at |east four formnal
adm ni strative conplaints of discrimnation. (Lynn Decl. | 2.)
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Decenber 11, 1992, Starr tinmely notified the EEO office
concerning his claimthat the Postal Service discrimnated
against himwhen it transferred himfromthe Key Roomto the Min

Post Office on Decenber 9, 1992. Starr v. Runyon, C A No. 94-

5413, 1995 W. 455840, at *2 (E.D. Pa. July 28, 1995). The
essence of Starr's claimregarding the Decenber 9, 1992, transfer
was that although he believed the transfer accommobdated his back
condi tion, he nonetheless felt that the transfer was
di scrimnatory because other simlarly-situated enpl oyees from
his section were not transferred to the Main Post Ofice to
accommodat e their handicaps. [d. On April 20, 1993, Starr filed
a formal adm nistrative conplaint with the EEQ, stating that the
charges contained therein stenmed from his Decenber 9, 1992,
transfer fromthe Key Roomto the Main Post O fice. 1d.

On June 2, 1993, the Ofice of the EEO Conpliance and
Appeal s sent Starr a letter informing himthat the office had
received his conplaint and that the scope of the investigation
woul d include only the issue of Starr's transfer fromthe Key
Roomto the Main Post Ofice. 1d. The letter also inforned
Starr that if he did not agree with the issue as defined, he nust
notify the office within seven days of the receipt of the letter.
Id. Starr did not notify the EEO office that he disagreed with
the issue for investigation nor did he informthe office the he
w shed to include in the investigation the Postal Service's

failure to raise Key Roomceiling. |d.
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On March 10 and 14, 1994, a hearing was held before an
adm ni strative law judge. 1d. At the conclusion of the hearing,
t he judge concluded that Starr was not discrim nated agai nst
because of his disability when he was transferred on Decenber 9,
1992. 1d. The judge al so concluded, even though the issue was
not formally before the judge, that the Postal Service
di scrim nated against Starr when it failed to accomodate his
disability by having himwork in a roomwith a ceiling five feet,
el even inches to six feet tall. [1d. Further, when Starr
i ntroduced the issue to the judge, the judge made findings with
respect to the height of the Key Room ceiling w thout requesting
any evidence on the subject fromthe Postal Service. [d.

On August 31, 1994, Starr filed an action with this
court based on the facts surrounding his transfer to the Key Room
and its ceiling height. Subsequently, the Postal Service noved
to dismss Starr's conplaint on the basis that he failed to
exhaust his adm nistrative renedies as to the subject. This
court agreed, dismssing Starr's conplaint wthout prejudice and
remanding his clains to the admnistrative | aw judge for further
proceedi ngs in accordance with the court's deci sion.

The court remanded Starr's clains to the admnistrative
| aw j udge because they were not appropriately adjudi cated before
that judge. In particular, the court was concerned about the
fact that the admnistrative | aw judge made findi ngs regardi ng
t he height of the Key Room ceiling based on Starr's evidence

al one. The Postal Service was not given the opportunity to

11



submt its own evidence regarding the issue. Therefore, because
of the inconplete state of the record before it, this court
concluded that it did not have jurisdiction over the matter
because Starr's clains were not properly exhausted. The court
made no determ nation with respect to whether Starr tinely
contacted an EEO counsel or regarding his reassignnment fromDriver
to Modified Dispatch Clerk. Contrary to Starr's assertion,
tinmeliness was not fully and fairly litigated in the prior action
and therefore the doctrine of collateral estoppel does not apply
here. Because Starr did not tinely contact an EEO counsel or
regarding his clains relating to his reassignment fromDriver to
Modi fied Dispatch Clerk and has shown no basis for waiver
estoppel, or equitable tolling, the court will grant the notion

9

for summary judgnment on Starr's Rehabilitation Act claim

B. Retaliation d aim

Starr also clains that he was assigned to the Key Room

inretaliation for filing EEO conplaints in 1985 and 1987. To

9. Even if Starr's clains surrounding his reassignnent
fromDriver to Modified Dispatch Cerk had properly been before
the admnistrative | aw judge, Starr |acks sufficient proof to

wi t hstand the notion for summary judgnment because Starr has no
evi dence to counter the Postal Service's evidence that the height
of the Key Roomceiling was on average six feet, eight and three
quarter inches. Anong the declarations submtted by Runyon is a
copy of a report prepared and sealed by a registered architect
concl udi ng, based on his exam nation of the remains of the Key
Room that "the average room hei ght woul d have been 6" - 8 -
3/4'"'. (Def.'s Mem Supp. Summ J., Ex. 3 (enphasis in
original).) Starr offers no evidence on the height of the
ceiling to counter Runyon's. Therefore, Starr fails to raise a
genui ne issue of material fact as to whether any reasonable
accommodati on was even necessary.
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establish a prima facie claimof retaliation, a plaintiff nust
show. (1) that he was engaged in a protected activity; (2) that
he was subjected to adverse enpl oynent action subsequent to or
cont enpor aneously with such activity; and (3) that there was a
causal link between the protected activity and the adverse

action. See Azzaro v. County of Allegheny, 110 F.3d 968, 973 (3d

Cr. 1997).

Starr fails to offer evidence on both the second and
third elenents of a retaliation claim Wth respect to the
second el ement, Starr has not shown that his reassignnment from
Driver to Modified Dispatch Clerk was an "adverse enpl oynent
action." In fact, he wllingly accepted the reassi gnnent,
acknow edging it as an accommodati on for his back condition.
Therefore, Starr cannot now argue that the assignnment was
adver se.

Mor eover, even if the assignnent to the Key Room was
adverse, Starr fails to satisfy the third elenent of a
retaliation claimbecause he fails to offer evidence of a causal
link between his EEO conplaints and his assignnent to the Key
Room  Approxi mately four years have | apsed between the tine
Starr filed his EEO conplaints and the tine the Postal Service
assigned himto the Key Room This significant |lapse in tine
mlitates against an inference of causation in the absence of

addi ti onal evidence. See Quiroga v. Hasbro, Inc., 934 F. 2d 497,

501 (3d Cr.) (noting that in Jalil v. Avdel Corp., 873 F.2d 701,

709 (3d Cr. 1989), the court stopped short of creating an
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i nference of causation based on timng alone), cert. denied, 502

US 940 (1991); Robinson v. S.E. Pa. Transp. Auth., 982 F.2d

892, 895 (3d Cir. 1993) (indicating doubt that enpl oyee's

di scharge that cane two years after enpl oyee took protected
action could be causally linked to that protected action absent
i ntervening pattern of antagonismand retaliation); see also

Harl ey v. MCoach, 928 F. Supp. 533, 542 (E.D. Pa. 1996)

(granting summary judgnment on retaliation claimbecause nine
nonths was too great a lapse in tine fromenpl oyee's exercise of
Title VII rights to the tinme of adverse enploynent action to
support inference of causation). Starr |acks such additiona

evi dence. Thus, wi thout proof of the second and third el enents
of a retaliation claim Starr fails to establish a prima facie
case. Therefore, the court will grant Runyon's notion for

summary judgnent on Starr's retaliation claimas well.

| V. CONCLUSI ON
For all of the reasons stated above, the court wll
grant Runyon's notion for summary judgnent.

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

A. WLLI AM STARR : ClVIL ACTI ON
V.
MARVI N T. RUNYQON, JR., NO. 96-3209

PCSTMASTER GENERAL
UNI TED STATES POSTAL SERVI CE

ORDER

AND NOW TO WT, this day of June, 1997, upon
consi deration of defendant Marvin T. Runyon's notion for sumary
judgnment, and plaintiff A WIlliam Starr's opposition thereto, IT
| S ORDERED t hat said notion i s GRANTED.

Judgnent is entered in favor of defendant and agai nst

plaintiff.

LOU S C. BECHTLE, J.



