IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARY S. KEEGAN, : CIVIL ACTI ON
ADM NI STRATRI X OF THE ESTATE :
OF GERALD J. KEEGAN, DECEASED

V.

FAHNESTOCK & CO., | NC. : NO. 95- 5998

VEMORANDUM AND ORDER

HUTTON, J. June 24, 1997

Presently beforethis Court isthe Plaintiff's Post-Tri al
Motion for a New Trial pursuant to Rule 59(a) of the Federal Rules

of Civil Procedure, and the Defendant's response thereto.

| . BACKGROUND

In this action, plaintiff, Maryl ou Keegan, as
Adm nistratrix of the Estate of her deceased husband, Gerald J.
Keegan, seeks to recover noney danages arising out of an alleged
breach of an enpl oynent contract between CGerald J. Keegan ("Jerry
Keegan") and defendant, Fahnestock & Co., Inc. and its division,
WH Newbold' s Son & Co. ("Fahnestock").

After filing the conplaint, the plaintiff filed a Mdtion
for Summary Judgnment and a Motion in Limne. On Septenber 16,
1996, this Court granted the plaintiff's Mtion In Limne. In
granting the Mdtion In Limne, this Court found that due to the
death of Jerry Keegan, Pennsylvania Dead Man's Act prevented
testinmony regarding negotiations between Jerry Keegan and

representatives of Fahnestock leading up to the signed letter



agreenment of April 16, 1993. In denying the summary judgnent
nmotion, this Court found that the | etter agreenent dated April 16,

1993 was anbi guous because it was susceptible to nore than one

meani ng.

The trial of this case commenced before a jury on January
14, 1997. In her menorandum in support of her notion for a new
trial, the plaintiff states that her evidence included her

testinony identifying six exhibits, including Plaintiff's Exhibit
P-1, the letter dated April 16, 1993, signed by M chael P. Judge,
Seni or Vi ce President of Fahnestock, and Jerry Keegan; Exhibit P-4,
"Draft #1" of a letter dated March 19, 1993; and Exhibit P-5, a
Menor andum of Under st andi ng dated April 15, 1993, whi ch states that
it is from"w h. Newbold' s Son & Co." to Gerald J. Keegan. The
plaintiff points out that the defendant's evidence included the
testinony of Dawn DeAngel o, an adm ni strative and sal es assi st ant
for Fahnestock in its Phil adel phia branch office; R chard Whl man,
Control |l er of Fahnestock; Russell Pol |l ack, Director of Benefits for
Fahnest ock; Jeani ne Mani scol a, Benefits Assistant for Fahnestock;
and a nunber of exhibits, some of which were the sane or simlar to
the plaintiff's trial exhibits.

Upon the conclusion of the plaintiff's case, the
def endant noved for judgnent as a matter of law on all of the
plaintiff's clains pursuant to Rule 50(a) of the Federal Rul es of
Cvil Procedure. The Court denied the notion on all clains, except
for the claimfor danages based on the intentional infliction of

enoti onal distress, which was dism ssed. On January 15, 1997,
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after the Court charged the jury on the law, the jury returned a
verdict of no liability on the remaining clains of the conplaint.
The plaintiff now submts that the jury's verdict is
erroneous as a matter of fact and | aw and that a newtrial should
be granted on the grounds that: (1) the Court failed to instruct
the jury on the Pennsylvania rule of contract construction that
requires an anbi guous contract termor provision to be construed
against the drafter; (2) the Court erroneously instructed the jury
to interpret all witings together that are part of the sanme
transaction when Exhibit P-1 is the contract and the other
docunents were adm tted as extrinsic evidence to explain allegedly
anbi guous | anguage; (3) the Court, over Plaintiff's objection
erroneously perm tted Dawn DeAngelo to testify and gi ve | ay opi ni on
whi ch specul at ed about the author of Exhibit P-5; and (4) the jury
verdict is against the weight of the evidence because it
contradi cts the very words used in the letter agreenent dated Apri
16, 1993, signed by both Fahnestock and Jerry Keegan which, by its
terns, contains an of fer of enpl oynent by Fahnest ock and accept ance
of the ternms and conditions of enploynent set out in the letter by

Jerry Keegan.

1. DI SCUSSI ON

A. Standard for New Tri al

A court may grant a new trial on the grounds of: (1)
i nproper adm ssion or exclusion of evidence; (2) inproper

instructions to the jury; (3) msconduct of counsel; (4) newy



di scovered evidence; or (5) a finding that the jury's verdict is

agai nst the wei ght of the evidence. Giffiths v. G gna Corp., 857

F. Supp. 399, 410-11 (E.D. Pa. 1994). The decision to grant or
deny a newtrial under Fed. R Civ. P. 59(a)' rests al nost entirely

inthe sound discretion of the trial court. Shanno v. Magee | ndus.

Enters., 856 F.2d 562, 567 (3d Cr. 1988). The Court finds that
the plaintiff has not established a sufficient basis on any of
these grounds to justify a new trial. Accordingly, plaintiff's

motion will be deni ed.

B. Failure to G ve Requested Charqge

The plaintiff states that in her original Proposed Points
for Charge (1 3) and in her Suppl enental Points for Charge (Y 6A),
she requested that the Court instruct the jury that "where thereis
an anbiguity in a contract's terns, the anbiguous or unclear
| anguage must be interpreted nost strongly against the drafter of
the witten contract.” Specifically, the plaintiff sought to have
this instruction charged as it relates to the April 16, 1993 letter
of enpl oynent

At thetrial, dueto the invocation of the Pennsylvania's

Dead Man's Act, no testinony regarding the drafter of the April 16,

! Rule 59 states in pertinent part as follows:

A newtrial may be granted to all or any of the parties
and on all or part of the issues . . . in an action in
whi ch there has been a trial by jury, for any of the
reasons for which new trials have heretofore been
granted in action at lawin the courts of the United
States .

Fed. R GCv. P. 59(a).



1993 l etter was adm ssi ble. Consequently, neither party introduced
any evidence with respect to that question. This Court stated in
t he Charge Conference, "The Dead Man's Rul e keeps us from know ng
anyt hi ng about this case.” (Trial Transcript, Jan. 15, 1997, at
92, lines 8-9.) Furthernore, this Court noted "I don't know who
drafted the docunent. You don't know who drafted the docunent."”
(Trial Transcript, Jan. 15, 1997, at 92, lines 22-23.) Because no
evidentiary basis existed to determne against whom the
interpretation should run, this Court chose not to include the
plaintiff's proposed instruction to avoid possibly confusing the
jury. Therefore, the notion for a newtrial on grounds the Court

chose not to give the above instruction to the jury is denied.

C. Interpreting All Witings as a Wole

The plaintiff next objects to the Court's jury
instruction that "a witing is interpreted as a whole and all
witings that are part of the same transaction are interpreted
t oget her"” when the jury determ nes t he neani ng of anbi guous terns.
Specifically, the plaintiff contends that this instruction nay have
i nfluenced the jury to consider other docunents, including the
letter designated "Draft #1" dated March 19, 1993, and the
"Menor andum of Under st andi ng" dated April 15, 1993, in naking their
findings. The pertinent portion of the jury charge provi des as
foll ows:

Terns are anbi guous where they are reasonably

susceptibletodifferent constructions, appear

to be possibly understood in nore than one
sense, or obscure or indefinite in neaning.
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It's ny role to decide whether witten
contract terns are clear or anbiguous, since
the determination is a matter of law. Inthis
case, | have determned that the terns are
anbi guous. Therefore it is your job as jurors
to decide the neaning of the terms. A witing
is interpreted as s whole and all witings
that are part of the same transaction are
i nterpreted together.

(Trial Transcript, Jan. 15, 1997, at 161-62, lines 20-5.)

This Court finds that the |ast sentence of the above
portion of the jury instruction constitutes a proper charge to the
jury. Under Pennsylvania |l aw, where the Court has determ ned t hat
awiting is anbiguous, all relevant extrinsic evidence may be used
by the factfinder to determne the parties' nutual intent.

Duquesne Light Co. v. Westinghouse Elec. Corp., 66 F.3d 604, 613

(3d Gr. 1995); Allegheny Int'l, Inc. v. Allegheny Ludlum Steel

Corp., 40 F.3d 1416, 1424 (3d Cr. 1994). |In fact "[e]vidence of
prior and contenporaneous negoti ati ons and under st andi ngs bet ween
the parties is admssible to prove their interpretation.”

Nort hbrook Ins. Co. v. Kuljian Corp., 690 F.2d 368, 372 (3d Gr.

1982) . Because Pennsylvania l|law allows the consideration of
extrinsic evidence for purposes of construing the neaning of an
anbi guous contract, a jury charge instructing the jury that "a
witingisinterpreted as a whole and all witings that are part of

the sanme transaction are interpreted together," is not in error.
Accordingly, the plaintiff's notion for a newtrial on this basis

i s denied.

D. Calling of Dawn DeAngel o as a Wtness




The plaintiff next objects to the calling of Dawn
DeAngelo as a witness at trial. Ms. DeAngelo was a sal es and
adm ni strative assi stant to t he manager of t he Newbol d Phi | adel phi a
of fice. The defendant stated that she was called to testify as to
her knowl edge of Newbol d docunents generally, her famliarity with
Newbol d nmenoranda, her unfamliarity with any of the facts of this
case, but her belief based on the appearance of the docunents, that
Exhi bit P-5, the "Menorandum of Under st andi ng", does not appear to
have been prepared by Newbol d.

The plaintiff contends that M. DeAngelo' s testinony
constitutedirrelevant information as well as i nproper | ay opi ni on.
In its response to the plaintiff's objection, the Court stated:

| think it's quite relevant. | don't think

there's any surprise by reason of the fact

that this witness woul d be offered, there's no

prej udi ce what soever. This is a witness who's

going to testify as to the normal course of

practice with the conpany, and whet her or not

this particular docunent in any way, shape or

form represents any type of docunent that

would normally would be generated by the

depart nent.

(Trial Transcript, Jan. 15, 1997, at 4, lines 7-14.) Rule 402 of
t he Federal Rul es of Evidence states that "[A]ll rel evant evi dence
is admissible . . ." "'Relevant evidence' neans evidence having
any tendency to nmake the existence of any fact that is of
consequence to the determ nation of the action nore probable or
| ess probable than it would be w thout the evidence."

The claim in this case is whether the defendant is

obligated to pay certain suns of noney the defendant purportedly



promsed to pay in an enploynent contract. As this Court
determ ned that the [|anguage of the enploynent contract was
anbi guous, the neani ng of the terns nust be determ ned by the jury.
To this end, the jury may consi der extrinsic evidence. Certainly,
whet her the defendant wote this contract is relevant in the
interpretation of the contract. As such, this Court finds that M.
DeAngel o's testinony is relevant to the plaintiff's claim

The plaintiff also objects to Ms. DeAngel o' s opi nion on
whet her Exhi bit P-5, the "Menorandumof Under st andi ng", constitutes
a normal nmenoranda docunent prepared by the defendant. Rul e 701
states as foll ows:

If the wwtness is not testifying as an expert,

the witness' testinony in the formof opinions

or inferences is limted to those opinions or

i nferences which are (a) rationally based on

t he perception of the wi tness and (b) hel pful

to a clear understanding of the wtness'

testinony or the determnation of a fact in

i ssue.
Fed. R Evid. 701. In the instant matter, Ms. DeAngelo testified
that as the admnistrati ve and sal es assistant to Fahnestock's
branch manager and vice president in Philadel phia, she handl es all
docunents that go to enpl oyees and to the headquarters i n New York
and to other branches. Also, M. DeAngelo | ooked at Exhibit P-5
and conpared it to other docunents prepared by Newbol d and, based
on her experience, stated that Exhibit P-5 did not look like a
docunent that woul d be prepared by Newbold. This Court finds that

this opinionis "rationally based" on Ms. DeAngel o' s perception and

assists the jury in the clear understanding of her testinony.



Accordingly, theplaintiff's notionfor anewtrial based

on objection to Ms. DeAngelo's testinony is deni ed.



E. Jury Verdict Not Against Wight of the Evidence

The plaintiff contends that, notw thstandi ng the other
purported errors at trial, sheis entitled to a newtrial because
the jury's verdict is contrary to the wei ght of the evidence on the
insurance claim The plaintiff argues that the jury's verdict was
contrary to the express witten agreenent between the plaintiff's
husband and the defendant. |In nmaking this argunent, the plaintiff
essentially states that a rational jury could have only arrived at
one conclusion. In the plaintiff's notion for summary judgnent,
this Court held that the | anguage in the contract concerning the
i nsurance provision is "reasonably or fairly susceptible of
di fferent constructions . . . or has a doubl e neaning." By arguing
that the jury could only cone to one conclusion, the plaintiff is
basically stating that the |anguage of the contract was not
anbi guous. This is inconsistent with the Court's finding in the
plaintiff's notion for sunmary judgnment. Accordingly, this Court
finds that the jury's verdict is not contrary to the weight of the
evi dence, and denies the plaintiff's notion for sunmary judgnent
based on this argunent.

An appropriate O der follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARY S. KEEGAN, : CIVIL ACTI ON
ADM NI STRATRI X OF THE ESTATE :
OF GERALD J. KEEGAN, DECEASED

V.

FAHNESTOCK & CO., | NC. : NO. 95- 5998
ORDER

AND NOW this 24t h day of June, 1997, upon
consideration of the Plaintiff's Post Trial Mtion for a New Tri al
pursuant to Rule 59(a) of the Federal Rules of Cvil Procedure, and
the Defendant's Response thereto, |IT IS HEREBY ORDERED that the

Plaintiff's Motion is DEN ED.

BY THE COURT:

HERBERT J. HUTTON, J.



