IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHEAL A. G NDRAW : ClVIL ACTI ON
V.

DR. RALPH DENDLER
NO. 96- 1496

AMENDED MEMORANDUM

DUBA S, J. JUNE 20, 1997

This matter is before the Court on the Motion for Sunmmary
Judgnent of defendant, Dr. Ral ph Dendler. The case arises out of
a claim by plaintiff, an inmte at the State Correctional
Institution at Mahanoy at the tinme in question, that defendant, a
dentist, violated plaintiff's civil rights in connection with the
treatment of plaintiff's dental problens.

Plaintiff asserts federal clains under 42 U. S. C. 88 1981,
1983, 1985 and 1986. |In addition, he nmakes two state | aw cl ai ns.
The first is a claimfor negligence and gross negligence, treated
by the Court as a nedical mal practice claim The secondis aclaim
for assault and battery.

The Court has jurisdiction over plaintiff's federal
clainms pursuant to 28 U . S.C. 8§ 1331. The Court has jurisdiction
over the state law clainms pursuant to 28 U . S.C. 8§ 1367(a).

For the reasons set forth bel ow, defendant's Mtion for
Summary Judgnment will be granted in part and denied in part.

Mor eover, the Court will dism ss several of plaintiff's state | aw



clainms pursuant to 28 U S.C. 8§ 1915(e)(2)(b)(ii) for failure to

state a clai mupon which relief can be granted.

| . BACKGROUND

A. Facts

Plaintiff's clains are based onthree visits to def endant
for dental care in 1995. The first visit took place on August 29,
1995, at which tinme defendant filled two of plaintiff's teeth. The
second and third visits were both in Septenber. Defendant pulled
a tooth from plaintiff's upper jaw on Septenber 13, 1995.
Plaintiff alleges that defendant pulled the wong tooth at that
time, and that the tooth causing the problens that led to that
visit was adjacent to the tooth that was pulled. A tooth in
plaintiff's lower jaw was pulled during a visit on Septenber 27,
1995. During the extraction of that tooth, the tooth broke and
def endant was wunable to renove the roots of that tooth from
plaintiff's jaw. Plaintiff also alleges that while extracting the
tooth that broke, defendant chipped one of plaintiff's top teeth
and al nost broke plaintiff's jaw

The Amended Conpl aint contains six clains arising from
the above described dental treatnent. Plaintiff requests

conpensatory and punitive damages.

B. Cains
The six clains set forth in the Arended Conpl ai nt are as

foll ows:



Count | isacivil rights claimunder 42 U.S.C. § 1983 in
which plaintiff alleges a violation of the Ei ghth Amendnent by
reason of defendant's deliberateindifferencetoplaintiff's dental
needs.

Count Il alleges defendant subjected plaintiff to
"unlawful and malicious physical and verbal abuse" that was
"notivated by racial aninus" and that defendant's acti ons deprived
plaintiff of his right to full and equal benefits of the |aw as
enjoyed by white citizens in violation of the Fourteenth Armendnent
and 42 U . S.C § 1981.

Count 111 alleges that defendant violated 42 U S.C
8§ 1985 by depriving plaintiff of the privileges, imunities and
equal protection guaranteed by the Constitution and | aws of the
United States. The privileges plaintiff was allegedly denied
include: (1) The right to be free from "cruel and unusual
puni shnment; (2) w thhol di ng adequat e nedi cal care; (3) negligence
and gross negligence; and (4) perform ng surgery that he [ Dendl er]
was not qualified to perform™

Count 1V alleges that defendant failed to exercise
reasonabl e diligence in violation of 42 U S.C § 1986. To proceed
under that statute a clai mant nust offer evidence of a violation of
42 U.S.C § 1985. Thus, the Court wll treat Count IV as alleging
afailure to exercise reasonable diligenceintrying to prevent the
acts conplained of in Count II1.

Finally, the Court notes that plaintiff sets forth two

state law clains in paragraph two of the Arended Conplaint. His
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first state lawclaimis based on negligence and gross negli gence.
The Court will treat that claima claimof nmedical nalpractice.

Plaintiff's second state law claimis for assault and battery.

1. STANDARD OF REVI EW FOR SUMVARY JUDGVENT

"TI]f t he pl eadi ngs, deposi tions, answer s to
interrogatories, and admssions on file, together wth the
affidavits, if any, showthat there is no genuine issue as to any
material fact and that the noving party is entitled to a judgenent
as a mtter of law [,]" summary judgnent shall be granted.

Fed. R G v.P. 56(c); see Celotex Corp. v. Catrett, 477 U S. 317,

322-324 (1986). The Suprene Court has explained that Rule 56(c)
requires "the threshold inquiry of determ ning whether thereis the
need for a trial--whether, in other words there are any genui ne
factual issues that properly can be resolved only by a finder of
fact because they nmay reasonably be resolved in favor of either

party." Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250 (1986).

Therefore, "a notion for summary judgnment nust be granted unl ess
the party opposing the notion can adduce evidence which, when
considered in |ight of that party's burden of proof at trial, could
be the basis for a jury finding in that party's favor." J.E.

Mam ye & Sons, Inc. v. Fidelity Bank, 813 F.2d 610, 618 (3d Gr.

1987) (citing Anderson and Celotex Corp.).

In considering a notion for summary judgnent, the
evi dence nust be considered in the |ight nost favorable to the non-

noving party. Adickes v. S H Kress and Co., 398 U S. 144, 159
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(1970) (quoting United States v. Diebold, 369 US. 654. 655

(1962)). However, the party opposing summary judgnment "nust do
nore than sinply show that there is sone netaphysical doubt as to

the material facts." Mtsushita Elec. Indus. Co. v. Zenith Radio

Corp., 475 U.S. 574, 586 (1986). Therefore, "[i]f the evidence
[of fered by the non-noving party] is nerely colorable or is not
significantly probative, sunmary judgnent nmay be granted.”
Anderson, 477 U.S. at 249-50 (citations onmtted). On the other
hand, if reasonable mnds can differ as to the inport of proffered
evi dence t hat speaks to an i ssue of material fact, summary j udgnent

shoul d not be granted.™

I'1'1. DI SCUSSI ON
A. Count |--Eighth Amendnent Violation
1. Legal Franmework

The Third Grcuit, applying Estelle v. Ganble, 429 U S

97 (1976), has noted that a constitutional violation arising from
i nproper nedical treatnent only exists if two conditions are net:
first, there nust be deliberate indifference on the part of prison
officials and [second,] the prisoner's nedical needs [nust] be

serious." West v. Keve, 571 F.2d 158, 161 (3d Cr. 1978).

Furthernore, the exercise by a doctor of his professional judgnent

is never deliberate indifference. See e.qg. Brown v. Borough of

Chanbersburg, 903 F.2d 274, 278 (3d Cir. 1990) ([A]s long as a

physi ci an exerci ses professional judgnment his behavior will not

violate a prisoner's constitutional rights.” (citing Younberg v.
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Roneo, 457 U.S. 307, 322-23 (1982))). Finally, the Third Circuit
has noted that the Estell e standard "af fords consi derabl e | atitude
to prison nmedical authorities inthe diagnosis and treatnent of the

nmedi cal problens of inmate patients.” [nmates of Allegheny County

Jail v. Pierce, 612 F.2d 754, 762 (3d G r 1979).

2. Def endant' s Acti ons Do Not Evi dence
Del i berate Indifference

Def endant's Declaration sets forth the details of his

exam nation and treatnent of plaintiff on the three dates at issue
in the case. On August 29, 1995 def endant exam ned plaintiff who
conplained of pain on the left side of his nouth, causing
headaches. Defendant determ ned plaintiff had cavities in teeth
fourteen and fifteen,* both upper teeth on the left side of the
mout h, and placed a tenporary filling in each tooth. Defendant's
Motion for Sunmary Judgnent, Exhibit 2, Declaration of Ralph
Dendler at 1 4 ("Declaration"); see also Defendant's Motion for
Summary Judgnent, Exhibit A, Dental Records, at 5 ("Records")
(recording exam nation of teeth fourteen and fifteen and noting
cavities). During the sane visit defendant di scovered a cavity and
an abscess in the root of tooth eighteen, a |ower tooth.
Decl aration, at T 4.; see also Records, at 5 (noting abscess and
pain). On Septenber 13, 1995, defendant sawplaintiff for a second

time, at which tinme defendant noted that plaintiff still conpl ai ned

1. Teeth are nunbered fromleft to right, starting at the top
| eft of the mouth and finishing at the bottomleft. Defendant's
Motion for Summary Judgment, Exhibit A, Dental Records.
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of pain in tooth fourteen, one of the teeth treated in August.
Def endant renoved what he believed to be the tooth causing the pain
(nunber fourteen). Declaration, at § 5; see also Records, at 5
(noting pain and extraction of tooth fourteen).

During the third visit, on Septenber 27, 1995, plaintiff
still conplained of pain in the left side of his nouth.
Decl aration, § 6. Defendant exam ned plaintiff at that tinme and
determ ned that tooth fifteen was sensitive to hot and cold itens
and that tooth eighteen needed to be extracted. Declaration, at
1 6; see also Records, at 5 (noting tooth fifteen was sensitive and
extraction of eighteen). Defendant renoved tooth ei ghteen but was
unable to renove the roots of that tooth; he suggested that
plaintiff see an oral surgeon to have the roots renoved.
Decl aration, at § 6. In the interim defendant prescribed pain
medi cation and antibiotics.? 1d.

Al though plaintiff's deposition testinony evidences a
quarrel with the quality of treatnent he received, it does not
contradi ct defendant's Declaration and <clearly evidences
defendant' s extensive effortstotreat plaintiff's dental probl ens.

Def endant's Modtion for Summary Judgnent, Exhibit 1, Deposition of

2. According to defendant's Declaration, plaintiff was exam ned
by an oral surgeon on Cctober 25, 1995, at which tinme plaintiff
advi sed the oral surgeon that the tooth (nunber eighteen) felt
fine and that he did not want the roots renoved. Declaration, at
9 7. The oral surgeon noted that the area was healing and
plaintiff signed a formrefusing nedical treatnent. 1d.; Motion
for Summary Judgnent, Exhibit A, Dental Records, at 3 (Rel ease
from Responsibility for Medical Treatnent). Plaintiff was
informed that by refusing treatnent he risked infection and m ght
experience pain. Declaration, at Y 7.
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M chael G ndraw, ("G ndraw Deposition"). The nunber of
exam nations conducted by defendant, defendant's extensive
treatnment of plaintiff, including the extraction of two teeth,
defendant's referral of plaintiff to another physician, and the
prescription of nmedication is nore than sufficient to establish
t hat defendant was not deliberately indifferent to plaintiff's
dent al needs.

Plaintiff may be dissatisfied wth the treatnent he
received, but it is clear that he was treated extensively.
Deliberate indifference is a prerequisite for an Ei ghth Armendnent
i nproper nedical treatnment claim and plaintiff has failed to
provi de evidence that, if believed by a reasonable fact-finder,
woul d establish that essential elenent in this case. Wst, 571
F.2d at 161 (stating that deliberate indifference is an essenti al
el ement in an Ei ghth Armendnment inproper nedical treatnment claim.
Accordingly, the Court wll grant defendant's Mdtion for Summary

Judgnent on Count |.

B. Medical Ml practice Cains
1. Legal Framework

There are four elements to the prima facie case of

nmedi cal mal practice in Pennsylvania: "(1) the physician owed a duty
to the patient; (2) the physician breached that duty; (3) the
breach of duty was the proxi mate cause of, or a substantial factor
in, bringing about the harmsuffered by the patient, and (4) the

damages suffered by the patient were a direct result of that harm"
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Hof f man v. Brandyw ne Hospital, 443 Pa. Super. 245, 250, 661 A 2d

397, 399 (1995) (citing Mtzelfelt v. Kanrin, 526 Pa. 54, 62, 584

A. 2d 888, 891 (1990)). These requirenents are applicable to a case
such as this one in which dental care is at issue. See, e.q.

Dierolf v. Slade, 339 Pa. Super. 9, 581 A 2d 649 (1990).

Furthernore, wunder Pennsylvania |aw, allegations of
nmedi cal nmal practice generally may not be proven w thout the
testinony of "'an expert witness who will testify, to a reasonable
degree of nedical certainty, that the act of the physician devi ated
fromgood and accept abl e nedi cal standards, and t hat such devi ati on
was the proxi mate cause of the harmsuffered.'" Hoffrman, 443 Pa.

Super. at 250, 661 A 2d at 399-400 (quoting Mtzelfelt, 526 Pa. at

62, 584 A 2d at 892); see also Brannan v. Lankenau Hospital, 490

Pa. 588, 595, 417 A 2d 196, 199 (1980) ("[plaintiff] must introduce
expert testinony to showthat [the] physicians' conduct varied from

accepted nedi cal practice") (citationsomtted); Maurer v. Trustees

of University of Pennsylvania, 418 Pa. Super. 510, 516, 614 A 2d

754, 757 (1992), appeal granted 534 Pa. 640, 626 A 2d 1158 (1993)

(collecting cases and stating that "a plaintiff cannot establish a

prima facie case of nedical malpractice without, inter alia,

presenting an expert wtness").

No expert witness is needed to prove a case of nedical
mal practice, however, "'where the matter and investigation is so
sinmple and the [ ack of skill or want of care is so obvious as to be
wi thin the range of ordinary experience or conprehension of even

non- prof essi onal persons.'" Hoffman v. Mogil, 445 Pa. Super. 252,
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256- 67, 665 A 2d 478, 480 (1995) (quoting Chandl er v. Cook, 438 Pa.

447, 265 A.2d 794 (1970)). Such cases may include | eaving a gauze

pad in a patient follow ng an operation, Lanbert v. Stolis, 422 Pa.

304, 308, 221 A 2d 173, 176 (1966) (citing Denchuck v. Bral ow, 404

Pa. 100, 104, 170 A 2d 868, 870 (1961)), or when a dentist, while
"working on a tooth, uses a tool with a small rotating enery disc
at the end and allows it to slip and to remain revolving in the
patient's nmouth, grinding and tearing her tongue." 1d. (quoting

Dux v. Shaver, 105 Pa. Super. 344, 346-47, 161 A. 481, 482 (1932));

see also Hunter v. Robinson, 488 S.W2d 555, 560 (Tex. G v. App.

1972) (stating that the exception applies to cases where "the
negligence 'is obvious to the untrained |ayman, [such as 'l eaving
surgi cal instrunents or sponges in the incision or operating onthe

wrong portion of the body[.]'" (quoting Henderson v. Mason, 386

S.W2d 879, 882 (Tex. G v. App. 1964)).
Plaintiff alleges two instances of nal practice:
(1) Defendant extracted the wong tooth when he pulled tooth
fourteen; and (2) During the extraction of tooth ei ghteen def endant
broke the tooth, left the roots of the tooth in his nouth, alnost
broke his jaw, and broke the tooth above tooth ei ghteen. The Court
wi |l address plaintiff's second claimfirst.
2. Plaintiff Has Failed to Present Evidence that
Def endant Committed Mal practice in Renoving
Toot h Ei ghteen
Plaintiff states that he conplained of painintw teeth

during the exam nation of August 29, 1995; both of those teeth were

on the | eft side of his nouth--one on the top and one on the bottom
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(nunber eighteen). G ndraw Deposition, at 7. On Septenber 13

1995, plaintiff again was exam ned by defendant, at which tine he
conpl ai ned about the sanme two teeth. 1d., at 8. On Septenber 27,
1995, defendant extracted tooth eighteen. 1d., at 12. Plaintiff
al l eges that during that extraction "the tooth broke off and fell
on the floor somewhere. | don't renmenber where half of the tooth
ended up at. Then he [defendant] proceeded to pull the roots out,
whi ch in doing that, the way | consider, he al nost broke the other
side of ny jaw" 1d., at 13. Plaintiff further alleges that
during the extraction of tooth ei ghteen defendant's "hand sl i pped
and hit the tooth that was above it; and it chi pped the tooth off."
Id., at 18. Defendant admts that he extracted tooth ei ghteen but
was "not able to renove the roots." Declaration, at 6. No
evi dence beyond plaintiff's testinony supports the all eged chi pping
of another tooth or his allegation that his jaw was al nost broken.

In Gentile v. DeVirgilis, 290 Pa. 50, 138 A 540 (1927),

a plaintiff sued her dentist for fracturing her tooth during
extraction and | eaving a portion of the root still inthe jaw. The
Supreme Court of Pennsylvania rul ed that

the nere fact that the tooth fractured in the
extraction and that part of the root renained
inthe jaw, was not of itself, any evidence of
lack of skill on the part of the defendant.
This it was testified is a common occurrence
in extracting teeth. The failure to extract
the root at the tine when he pulled the other
teeth is the basis on which recovery is
sought. We are of the opinion that a finding
of negligence on this basis could not be
sust ai ned under the evidence. 1d., at 540.
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Under Centile, and in the absence of an expert report to

the contrary, the fact that defendant broke tooth eighteen while
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extracting it and left the tooth's roots in plaintiff's jawis not
evidence of mal practice. See supra Part I11.B.1. (setting forth
the laww th respect to the need for experts in nmedical mal practice
cases). The process of extracting teeth is conplicated and
techni cal and beyond the scope of the know edge of a |laynen. The
Court concl udes that summary judgnment nust be granted with respect
toplaintiff's allegations that defendant nearly broke his jaw and
chi pped one of his teeth when he pulled tooth eighteen because
plaintiff has not provided an expert opinion that those results
constitute mal practi ce.

The Pennsyl vani a Suprene Court has rul ed that an expert
wWitness is necessary to determ ne whether a dentist commtted
mal practice by using nore force than is necessary to extract a

tooth. See Bierstein v. Wiitman, 360 Pa. 537, 62 A 2d 843, 844-45

(1949) . The Bierstein court reasoned that "laynmen cannot be
required to deci de what anount of force is necessary to extract a
t oot h under any gi ven set of circunstances. The degree of forceto
be used is an integral part in the technique of extracting teeth.
This professional technique is developed only after study and
practice under nen of experience." 1d., at 844. Plaintiff inthis
case has not provided such an expert.

Al t hough plaintiff is proceeding pro se, his failure to
provi de an expert is inexcusable in light of the many opportunities
the Court provided plaintiff to obtain the report of such a

W tness. The Court first ordered the subm ssion of an expert

13



W tness report by plaintiff in a Scheduling Order dated June 28,
1996. Pursuant to that Order plaintiff was to "provi de def endant
wWith a copy of the report of his expert witness in dentistry on or
bef ore August 19, 1996. |If plaintiff require[d] additional tinme he
[was to] request it on or before August 19, 1996." On August 23,
1996 the Court issued an Anmended Scheduling Oder, in which
plaintiff was ordered to "provide defendant with a copy of the
report of his expert witness in dentistry on or before COctober 3,
1996." The court again gave plaintiff the opportunity to request
nore tinme if necessary.

Plaintiff encountered difficulty in collecting the
nmedi cal records necessary to obtain an expert opinion and he wote
to the Court for assistance on Decenber 6, 1996. On Decenber 16,
1997 the Court again provided plaintiff nore time to produce an
expert report but stated "that in the event plaintiff does not
submt the report of an expert witness to defense counsel and to
t he Court on or before January 30, 1997, or request additional tine
for doing so, stating reasons, on or before that date, the Court
w || proceed to decide the pending Mdtion for Sunmary Judgenent on
the present state of the record.” The Court issued a simlar O der
on Decenber 27, 1996, again extending the tine plaintiff had to
produce an expert: "in the event plaintiff does not submt the
report of an expert witness to defense counsel and to the Court on
or before February 17, 1997, or request additional tinme for doing

so, stating reasons, on or before that date, the Court will proceed

14



to decide the pending Mdtion for Sunmary Judgenent on the present
state of the record.”

Plaintiff sent two additional letters tothe Court, dated
January 1st and February 11, 1997, in which he explained that he
was still having trouble collecting the necessary nedi cal records.
On February 19, 1997, the Court ordered defendant to provide
plaintiff with such x-rays taken by the prison dentist and the
nmedi cal report associated with the x-rays. That Order again
extended the tinme wwthin which plaintiff was to submt an expert
report, granting himuntil March 20, 1997 to do so and providing
that "[i]n the event that plaintiff requires additional tine for
subm tting such papers, he must request additional tine, stating
reasons, on or before March 20, 1997. 1In the event plaintiff does
not submt the report of an expert witness in dentistry . . . or
request additional time for doing so before that date, the Court
W ||l proceed to decide the pending Mtion for Summary Judgnent on
the present state of the record.” As of this date, plaintiff has
failed to submt such a report.

In sum because plaintiff has not provided an expert
report wwth respect to his allegations that defendant nearly broke
hi s j aw and chi pped one of his teeth whil e renoving tooth ei ght een,
despite anple opportunity to do so, the Court wll grant
defendant's Mdtion for Summary Judgnent on plaintiff's nedica
mal practice claimto the extent it arises fromthe extraction of

t oot h ei ght een.
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3. Plaintiff Has Presented Sufficient Evidence t hat
Def endant Extracted the Wong Tooth on Septenber
13, 1995 to Wthstand Defendant's Mtion for
Sunmmary Judgnent
Plaintiff's second al |l egati on of nal practiceis that
removed the wong tooth when he extracted tooth fourteen on
Septenmber 13, 1995. In plaintiff's deposition he explains that
during that visit to defendant he had painin the sane two teeth he
had conpl ai ned about in August--a tooth on the |ower |eft side of
his jaw and a tooth on the upper left side of his jaw. G ndraw
Deposition, at 7-8. Plaintiff alleges that although he told
def endant whi ch upper tooth hurt, defendant extracted the wong
upper tooth. 1d. The Deposition continues:

Q Andthat is your contention. Wen you' re saying t hat
he pulled the wong tooth, he should have pull ed--
Tooth No. 15
| nstead of tooth No. 147
Exactly.

He pulled 14, which was on the top?
Ri ght .
And that's the one you're saying was the wong one?

Exactly.
He shoul d have pulled 157

> Q0 » Q0 » O » O >

He shoul d have pulled 15.
Id., at 11-12. Plaintiff also states that he was never told which
tooth was to be pulled. 1d., at 9-12. However, plaintiff signed

a consent form on Septenber 13, 1997 that clearly states tooth
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fourteen was to be extracted. Records, at 2 (Consent to Qperation
or O her Medical Procedure).

Def endant disagrees wth plaintiff, stating that
def endant saw plaintiff on Septenmber 13, 1995, at which tine
plaintiff was still conplaining of pain in tooth fourteen.
Decl aration, at 1 5. Def endant alleges that, after getting
witten consent from plaintiff, he renoved that tooth (nunber
fourteen). |d. On plaintiff's second Septenber visit, defendant
noted that plaintiff was still conplaining of painintheleft side
of his nouth. Declaration, at § 6. Defendant determ ned, at that
time, that tooth fifteen, the tooth plaintiff alleges hurt himall
al ong and shoul d have been pulled, was sensitive to hot and cold
items. 1d.

The Court w1l deny defendant's Mtion for Summary
Judgnent on the clai mthat defendant pulled the wong tooth when he
extracted tooth fourteen because the evidence is sufficient to
raise a genuine issue of material fact. Attenpting to avoid that
result, defendant urges the Court to grant summary judgnent on the
ground that the issue of pulling the wong tooth is not so sinple
and obvious as to be conprehensible to a |layman and, therefore,
plaintiff's failure to obtain an expert opinion is fatal to his
claim Defendant's Motion for Sunmmary Judgnent Part B.2. The
Court rejects defendant's position.

Al t hough a cl ose question because the teeth at issue are
si de- by-si de, the Court concludes that this clai mshould be al | owed

to proceed despite plaintiff's failure to obtain an expert report.
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The record does not provide sufficient detail as to what
information plaintiff gave defendant before tooth fourteen was
extracted. Wthout such information, the Court cannot determ ne
whet her an expert is necessary to determ ne whet her renoving that
tooth was nmal practice or whether doing so was such an obvious
m stake as to obviate the need for such testinony. Thus,
defendant's Mdtion for Summary Judgnment wll not be granted,
al t hough that denial will be wi thout prejudice to defendant's right

toraise this issue at trial.

C. Assault and Battery C aim

Def endant does not address plaintiff's claimof assault
and battery in his Mtion for Summary Judgnent. Performng a
medi cal procedure without infornmed consent is a technical assault

and battery. Gouse v. Cassel, 532 Pa. 197, 615 A 2d 331 (1992),;

Gay v. Gunnagle, 423 Pa. 144, 223 A 2d 663 (1966). Thus, if

def endant renoved t he wong tooth, he nay have conm tted an assault
and battery. For that reason the assault and battery claimw || be

al l owed to proceed.

D. Counts II, IIl, and IV Fail to State O ai ns Under 42
U S.C. 88 1981, 1985, and 1986 Upon Wich Relief Can
Be Granted

1. 28 U.S.C. 81915(e)(2)(B)(ii) Applies to
the | nstant Case

Under 28 U.S.C. 8§ 1915(e)(2)(B)(ii), in a case in which

a prisoner is proceeding inform pauperis, "[n]othw thstandi ng any
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filing fee, or any portion thereof, that nay have been paid, the

court shall dismss the case at _any tine if the court determ nes

that the action or appeal fails to state a claimon which relief
may be granted.” 28 U S.C. 8§ 1915(e)(2)(B)(ii) (enphasis added).
By Order dated March 7, 1996 this Court granted plaintiff in forma

pauperis status. Section 1915(e)(2)(B)(ii), however, was enacted
as part of the Prison Litigation ReformAct of 1995, Title VIl of
the Omi bus Consolidated Rescissions and Appropriations Act of
1996, Pub.L. No. 104-134, 110 Stat. 1321 (Apr. 26, 1996), and took
effect on April 26, 1996--alnost two nonths after plaintiff was

granted in forma pauperis status. Thus, the Court nust consider

whet her 8§ 1915(e)(2)(B)(ii) is applicable to the instant case.
The question of § 1915(e)(2)(B)(ii)'s application to
cases pending before it becane effective is a question of first
inpression inthe Third CGrcuit. Inforned by the Ninth Crcuit's
decision in Marks v. Sol cum 98 F.3d 494, 496 (9th Cr. 1996) (per

curiam, and the Eleventh Crcuit's decision in Mtchell .

Far cass, F. 3d , No. 96-3026, 1997 WL 225487 (11th Cr. My 6,

1997), the Court concludes that 8 1915(e)(2)(B)(ii) should be
applied to cases filed before April 26, 1996, including the case

sub judice.

An inquiry as to whether a statute should be applied
retroactively is controlled by the Suprenme Court's decision in

Landgraf v. USI Film Products, 511 U S. 244 (1994). The first

guestion t hat nust be asked under Landgraf is "whether Congress has

expressly prescribed the statute's proper reach.” 1d. at 280.
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Congress has not prescribed the reach of § 1915(e)(2)(B)(ii). See
Mtchell, 1997 W 225487, at *3. Havi ng answered the first
guestion in the negative, the Court nust determ ne whether the
application of 8§ 1915(e)(2)(B)(ii) to cases pending before its
effective date "would have retroactive effect, i.e., whether it
would inpair rights a party possessed when he acted, increase a
party's liability for past conduct, or inpose new duties wth
respect to transactions al ready conpleted."” Landgraf, 511 U S. at
280.

It is beyond dispute that 8 1915(e)(2)(B)(ii) does not
increase liability or i npose newduties upon plaintiff. Therefore,
the question before this Court is whether 8 1915(e)(2)(B)(ii) to
cases pendi ng when that section becane effective "inpair[s] rights
a party possessed when he acted."

The Third Circuit considered when a statute has a

retroactive effect inlight of the Landgraf standard i n Schei demann

V. Immgration and Naturalization Service, 83 F.3d 1517 (3d Cir.

1996) . In Scheidemann the Third Circuit isolated the primary

concern addressed by Landgraf, stating that "'[i]n general, the
concern regarding retroactive application of statutes is the
deprivation of rights without notice and fair warning.'" [d., at

1523 (quoting De Gsorio v. Inmmgration and Naturalization Service,

10 F. 3d 1034, 1042 (4th Cr. 1993). No such concerns are raised by
the application of § 1915(e)(2)(B)(ii) to the instant case.
Plaintiff is not being deprived of a right without notice and fair

warning. No litigant has a right to have a district court hear a
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cl ai mupon which relief cannot be granted. See Fed. R Cv.P. 12(a)
and 12(b)(6). In enacting 8 1915(e)(2)(B)(ii) Congress has sinply
changed the tine frame® within which such a dismissal may be
ordered--it has not changed t he substantive requirenents that nust
be net in order to avoid such a dismssal. Such a change surely
does not inpair any rights held by a plaintiff.

Mor eover, section 1915(e)(2)(B)(ii) is wholly procedural.
See Mtchell, 1997 W. 225487, at *4; Marks, 98 F.3d at 496

("section 1915(e)(2) is a procedural rule"). Thus, there is a
strong presunption that 8§ 1915(e)(2)(B)(ii) may be applied to cases
pending before its enactnment, as the Landgraf court noted.
Landgraf, 511 U S. at 275 ("Changes in procedural rules may often
be applied in suits arising before their enactnent w thout raising
concerns about retroactivity."). Because § 1915(e)(2)(B)(ii) is
whol Iy procedural, and does not inpair plaintiff's rights, thereis
no reason to deviate fromthis presunption. See Marks, 98 F. 3d at
496 (holding that 28 U S.C. 8§ 1915(e)(2) applies to all appeals
regardl ess of whether the conplaint or notice of appeal was filed

before the effective date of that section); see also Mtchell, 1997

W 225487, at *3-4 ("We agree with the Ninth Crcuit that section
1915(e)(2) 'raises no retroactivity concerns under Landgraf.'"
(quoting Marks, 98 F. 3d at 496)). And, because 8 1915(e)(2)(B)(ii)

3. Before the enactnment of § 1915(e)(2)(B)(ii) a claimcould be
dism ssed for failure to state a clai mupon which relief can be
granted only upon notion made under Federal Rule of Cvil
Procedure 12(b)(6). In nost cases, such a notion had to be filed
within twenty days after a defendant was served with a summons
and complaint. Fed.R Cv.P. 12(a)(1)(A).
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does not have an inperm ssible retroactive effect, it should be
applied to the instant case.
2. Count Il Fails to State an Equal Protection C aim

Under 42 U.S.C. 88 1981 Upon Wiich Relief Can Be
G ant ed

Plaintiff, who is black, attenpts to state an equa
protection clai mbased on defendant's deprivation of his right to
full and equal benefits of the | aw as enjoyed by white citizens in
violation of the Fourteenth Amendnent and 42 U.S.C. § 1981. The
Court notes that although plaintiff attenpts to state a cl ai munder

n 4

t he "equal benefits"” clause of § 1981, his clai mshould have been

brought under the "like punishment” clause.? See Mahone v.

Waddl e, 564 F.2d 1018, 1028 (3d Cir. 1977) (considering the scope
of 8 1981). However, the Court need not address that i ssue because
plaintiff has failed to state a claim upon which relief can be
granted under any part of § 1981.

Plaintiff fails to nake a single factual all egation which
supports, or even suggests, that racial discrimnation was a factor

inthe incidents underlying this lawsuit. Such allegations are an

4. The "equal benefits" clause reads as follows: "All persons
wWithin the jurisdiction of the United States shall have the sane
right in every State and Territory . . . to the full and equa
benefit of all |aws and proceedings for the security of persons

and property as is enjoyed by white citizens." 42 U S. C
§ 1981(a).

5. The "like punishnments" clause reads as follows: "All persons
Within the jurisdiction of the United States shall . . . in every
State and Territory . . . be subject to |ike punishnent, pains,
penalties, taxes, |licenses, and exactions of every kind, and to

no other." 42 U S.C. § 1981(a).
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essential elenment of any 8§ 1981 claim Because plaintiff has
failed to nmake such an allegation, he has failed to state a claim
under 42 U.S.C. § 1983 upon which relief can be granted. °

3. Count IIl Fails to State a Cd ai munder 42 U.S. C
§ 1985 Upon \Wich Relief Can Be G anted

Count 111l purportedly states a clai munder 42 U S. C
§ 1985. Plaintiff does not state under which subsection of § 1985
he nakes his claim However, it appears that plaintiff is
attenpting to proceed under 8 1985(c) because he clains that
def endant deprived him of the privileges, imunities, and equa

protection guaranteed by the Constitution and |aws of the United

States, which is the |anguage used in subsection "c" to describe
the protected rights. However, the Court need not nmke this
determ nati on because each subsection of § 1985 begins with the
words "If two or nobre persons in any State or territory conspire
." It is those words that are at the heart of plaintiff's

failure to state a clai mupon which relief can be granted.

6. Because the Court concludes that the claimplaintiff purports
to set forth under 8 1981 fails to state a clai mupon which
relief can be granted, the Court need not address the question of
whet her the 1991 anendnents to the Cvil Rights Act overruled the
Suprenme Court holding in Jett v. Dallas Indep. Sch. Dist., 491

U S 701 (1989), that clains asserting a violation of § 1981

agai nst a state actor cannot be brought independently but rather
must be nmade under § 1983. See, e.q., Federation of African
Anerican Contractors v. Gty of Cakland, 96 F.3d 1204 (9th Gr.
1996) (addressing, and coll ecting cases that address, the
guestion of whether the 1991 anendnents to the Cvil Rights Act
overruled Jett in whole, in part, or not at all).
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Plaintiff has only nanmed one defendant in this case and
he makes no factual allegations as to the involvenent of other
people in the dental treatnent underlying this |awsuit. Because
§ 1985 only applies to conspiraci es between two or nore people, and
because pl aintiff does not make factual all egations that include at
| east two people, he has failed to state a clai munder 8§ 1985 upon
which relief can be granted.

4. Count IV Fails to State a O ai mUnder 42 U.S.C
§ 1986 Upon \Which Relief Can Be Granted

In Count IV plaintiff alleges that defendant failed to
exerci se reasonable diligence in violation of 42 U S.C. 8§ 1986.

Section 1986 provides, inter alia:

Every person who, havi ng know edge t hat any of

t he wrongs conspired to be done, and nenti oned

in section 1985 of this title, are about to be

comm tted, and having power to prevent or aid

in preventing the conmm ssion of the sane,

negl ects or refuses to do so, if such w ongful

act commtted, shall be liable .

Aviolation of 8 1986 requires an underlying viol ati on of
42 U.S.C. 8§ 1985. The Court has dism ssed plaintiff's clai munder
§ 1985 for failure to state a claim upon which relief can be
granted. Because of that dism ssal, plaintiff cannot establish a
violation of 8§ 1986. Therefore, plaintiff has failed to state a

cl ai munder § 1986 upon which relief can be granted.

' V. CONCLUSI ON

For the reasons set forth above:
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1) Defendant's Mdtion for Summary Judgnent wll be
granted with respect to Count | of the Anended Conpl ai nt;

2) Defendant's Mdtion for Sunmary Judgnent wll be
granted with respect to plaintiff's nedical malpractice claim
i ncluded in paragraph 2 of the Arended Conplaint to the extent it
relates to the extraction of tooth ei ghteen on Septenber 27, 1995;

3) Defendant's Motion for Summary Judgnent will be
denied with respect to plaintiff's nedical malpractice claim
i ncluded in paragraph 2 of the Amended Conplaint to the extent it
relates to the extraction of tooth fourteen on Septenber 13, 1995,
wi t hout prejudice to defendant's right toraise at trial the issues
presented in the Mtion;

4) Plaintiff's assault and battery claim included in
paragraph 2 of the Amended Conpl aint, which is not the subject of
the Motion for Summary Judgnent, wll be allowed to proceed to
trial; and,

5 Count Il, Count IIl, and Count IV of the Anended
Conplaint will be dism ssed wwth prejudice pursuant to 28 U. S.C
§ 1915(e)(2)(B)(ii) for failure to state a clai mupon which relief
can be granted.’

An appropriate order foll ows.

7. The Court notes that all of plaintiff's remaining clains
arise under state law. Due to the advanced posture of the
litigation, the Court will exercise its discretion to keep
jurisdiction over the case.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
M CHEAL A. G NDRAW : CIVIL ACTI ON
V.

DR RALPH DENDLER
NO. 96- 1496

ORDER

AND NOW to wit, this 20th day of June, 1997, because of
anendnments to this Court's Menorandum of June 17, 1997, resulting
in the i ssuance of a second Menorandum dated June 20, 1997, IT IS
ORDERED that this Court's Menorandum of June 17, 1997, is
W THDRAVW. ®

| T1S FURTHER ORDERED t hat this Court's Order of June 17,
1997, is AVENDED so as to reflect that it is based on the reasons
set forth in the Menorandum dated June 20, 1997, and, as anended,

the said Order of June 17, 1997, remains in full force and effect.

BY THE COURT:

JAN E. DuBA S, J.

8. The anendnents to the June 17, 1997 Menorandum do not change
the result. They were made at pages 3, 19, 22, and 23, and
relate to plaintiff's claimin Count Il of the Amended Conpl ai nt
under 42 U. S.C. § 1981.
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