IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MERLE FLOYD AND DANI EL DEKORNE © CIVIL ACTI ON
V.
TULSA DENTAL PRODUCTS © NO 97-1990

VEMORANDUM AND ORDER

Norma L. Shapiro, J. June 24, 1997

Plaintiffs, Merle Floyd ("Floyd") and Dani el Dekorne
("Dekorne"), filed a notion requesting | eave to anend their
conpl aint to add Geral di ne Donahue ("Donahue") as a defendant.
If this amendnment is granted, plaintiffs request that the action
be remanded to state court for |ack of conplete diversity. In
the alternative, plaintiffs seek to have the action remanded to
state court for failure to reach the statutory anount in
controversy.

. FACTS

Plaintiffs filed this action to recover for danages
occasi oned by Floyd' s root canal surgery. Floyd alleges that the
manuf acturer of dental equipnment used in the procedure, Tul sa
Dental Products, Inc. ("Tulsa Dental"), and the seller of the
equi prent, Brasseler, US A, Inc. ("Brasseler”) were negligent
in the design, manufacture and sale of its equipnment. Floyd
further alleges that the defendants are strictly liable for
manuf acturing and selling this defective equi pnent, and that the

def endants breached express and inplied warranties. Floyd seeks



to recover damages for permanent injuries resulting fromthe
surgery, pain and suffering. Floyd s husband, Dekorne, clains
| oss of consortium

This action was filed in the Court of Common Pl eas for
Phi | adel phia County on February 20, 1997, and renoved on March
18, 1997. On March 31, counsel for plaintiffs filed an
Arbitration Certification that the action exceeded the sum of
$100,000. Plaintiffs also requested a hearing to show cause why
t he action should not be remanded to Common Pl eas Court; remand
was denied at the hearing held May 7.

Plaintiffs were granted | eave to anend their conpl aint
to join Brasseler, a scheduling order was issued, and a status
conference was schedul ed; the status conference was postponed to
June 17, 1997 at the request of Tulsa Dental. On June 12,
plaintiffs noved to anmend their conplaint to add Donahue as a
def endant and to have the action renmanded to state court for |ack
of conplete diversity or in the alternative for failure to neet
the statutory anount in controversy.

Plaintiffs’ notion pursuant to Federal Rule 15(a) to
anmend their conplaint to add Donahue as a defendant and have the
action remanded to the Court of Common Pl eas for Phil adel phia
County w Il be deni ed.

1. LEAVE TO AMEND UNDER RULE 15

Federal Rule of G vil Procedure 15(a) states: "a party
may anmend the party's pleading once as a matter of course
O herw se a party may anend the party's pleading only by | eave of

court or by witten consent of the adverse party; and | eave shal



be freely given when justice so requires.” Ganting |leave to

anend is in the sole discretion of the district court. Gy v.

Pet sock, 917 F.2d 768, 772 (3d Cr. 1990); @undlach v. Reinstein,
924 F. Supp. 684, 690 (E.D. Pa. 1996). Nonetheless, the district
court's exercise of jurisdiction nust be wthin the aw. Adans

v. Gould, Inc., 739 F.2d 858, 863-64 (3d G r. 1984).

Since "l eave shall be freely given when justice so

requires," courts usually grant |eave to anend, but the policy

favoring |iberal amendnents is "not unbounded." Schofield v.

Trustees of Univ. of Pa., 894 F. Supp. 194, 196 (E.D. Pa. 1995).

Absent any apparent reason such as undue delay, dilatory notive,
bad faith, repeated failure to anend by the party, undue
prejudice, or futility of the amendnent, district courts should

grant |eave to anend. Forman v. Davis, 371 U S. 178 (1962);

Ber kshire Fashions, Inc. v. MV. Hakusan Il , 954 F.2d 874, 886

(3d Gr. 1992).
"Mere delay" is not sufficient to deny | eave to anend;
t he opposing party nmust prove there will be undue prejudice if

the |eave to anend is granted. See Jaziers and d assworkers

Uni on Local No. 252 Annuity Fund v. Janney, Montgonery, Scott,

Inc., 155 F.R D. 97, 100 (E.D. Pa. 1994). If a noving party
cannot sufficiently explain delay in asking for |eave to anend

the conplaint, |eave should be denied. See Fishbein Famly

Partnership v. PPG Industries, Inc., 871 F. Supp. 764, 768

(D.N.J. 1994).
"Bad faith" is also sufficient reason to deny | eave to

anend. See Fornman, 371 U S. at 182; Lorenz v. CSX Corp., 1 F.3d




1406, 1413-14 (3d Cir. 1993). Bad faith is "neglect or refusal
to fulfill some duty or sonme contractual obligation, not pronpted
by an honest m stake as to one's rights or duties, but by sone
interested or sinister notive." Black's Law Dictionary 176 (4th
ed. rev. 1968).

A. The Mtion is Dilatory and Untinely.

Plaintiffs were previously granted | eave to anmend their
conpl aint to add Brasseler as defendant. Plaintiffs claimnot to
have known Donahue, whom they now wi sh to add as an additi onal
party defendant, actually perforned the surgery at issue.
Plaintiffs’ counsel maintains that they |learned this fact when
def endants deposed their own client, Floyd, in June.

Plaintiffs’ counsel claimthey never knew or asked
their client who perforned the surgical procedure out of which
t he cause of action arises. Floyd was not under general
anest hesi a and presumably knew the person treating her. However,
plaintiffs' counsel was aware that Dr. Grosse m ght not have
performed the surgery since the conplaint alleges that, "[Fl oyd]
underwent the surgical procedure . . . perforned by Dr. G osse or
hi s agent, servant, workman and/or enpl oyees."” Anended
Conmplaint, p. 3, 1 10 (Filed May 13, 1997) Conplaint, p. 2, § 5
(Filed February, 1997).

Plaintiffs' counsel could not have nmade a reasonabl e
inquiry into the facts of this action. Failure to nmake a
reasonable inquiry is not an adequate explanation for delay in

asking for joinder. The person who perfornmed root canal surgery
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on their client was peculiarly within their client's know edge,
so the joinder request is untinely.
B. Plaintiffs Mdtion was Made is "Bad Faith."

Every pleading and other witten notion or subm ssion
must be signed by at | east one attorney of record. Fed. R Cv.
P. 11(a). Subsection (b) of Rule 11 provides:

By presenting to the court . . . a pleading, witten
notion, or other paper, an attorney is certifying that
to the best of the person's know edge, information, and
belief, forned after an inquiry reasonabl e under the
circunstances, (1) it is not being presented for any

i nproper purpose . . . (2) the clainms, defenses, and
other legal contentions are warranted by existing | aw
or by a nonfrivol ous argunent for the extension,

nodi fication, or reversal of existing |aw

An attorney's signature certifies that the attorney has
satisfied three duties: "(1) that he has read the docunents; (2)
that he has nmade a reasonable inquiry; and (3) that he is not

acting in bad faith." CTC Inports and Exports v. Nigerian

Petrol eum Corp., 951 F.2d 573, 578 (3d Gr. 1991), cert. denied

sub nom , Abam Neze v. Sohio Supply Co., 112 S. C. 1950 (1992).

The standard for testing an attorney's conduct is reasonabl eness

under the circunstances. See Gaiardo v. Ethyl Corp., 835 F.2d

479, 482 (3d GCr. 1987). The court "should test the signer's
conduct by inquiring what was reasonable to believe at the tine

the pleading . . . was submtted.” Furman & Halpern, P.C V.

Nexgen Software Corp., No. 93-2788, 1994 W. 287795 (E.D. Pa. June

28, 1994).
Both the original and anended conpl ai nt were signed and

certified by Don S. G nsburg, Esq. (“Gnsburg”). |[If he did not
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ask his client who perforned the surgery out of which the cause
of action arose, he did not nmake a reasonable inquiry and failed
to act in good faith when he signed the original and anended
pl eadi ngs.

A request to add a party nade in order to destroy

diversity is not made in good faith. See Steel Valley Auth. v.

Union Switching Signal Div., 809 F.2d 1006, 1012 (3d. Cr 1987);

Abels v. State Farm Firmand Casualty Co., 770 F.2d 26, 32 (3d

Cr. 1985). Plaintiffs’ previous request, heard and deni ed on
May 7, 1997, nmakes clear that plaintiff strongly desires to have
this action remanded to state court. |In the circunstances, the
court finds counsel was acting in bad faith in seeking | eave to
anend to add Donahue as a party, in order to have the action
remanded for |ack of conplete diversity. The notion for |eave to
anmend to add Donahue wi |l be deni ed.

I11. REMAND FOR LACK OF COMPLETE DI VERSI TY
A. Diversity may not be Destroyed.

Plaintiffs' counsel asserts in footnote 3 of their
Menmorandum to Anmend that "[t]he record is inconplete at this tine
regarding the issue of whether Plaintiffs' domcile is New Jersey
or Pennsylvania." Plaintiffs' counsel states that "citizenship

for purposes of diversity is the sane as domcile," see Last v.

El wn, 935 F. Supp. 594, 596 (E.D. Pa. 1996), but failed to nmake
adequate inquiry as to their clients' domcile.
Dom cile requires both physical presence and an "intent

to remain there." Juvelis v. Snider, 68 F.3d 648, 654 (3d Grr.

6



1995). Plaintiffs recently purchased a house in New Jersey where
they now live. They have retai ned a purchase noney nortgage in
their former house in Pennsylvania where Floyd may still be

enpl oyed.

It is singularly within the know edge of the plaintiffs
where they vote, are licensed to drive, and whether they intend
to remain in New Jersey. It is remarkable that plaintiffs'
counsel lack know edge of their clients' domcile. |If
plaintiffs’ domcile is |ater chall enged by defendants, the court
will hold an evidentiary hearing to determ ne the issue.

B. Court's Discretion to Join Parties

Section 1447(e) of Title 28 states: "[i]f after renoval
the plaintiff seeks to join additional defendants whose | oi nder
woul d destroy subject matter jurisdiction, the court nmay deny
joinder or may permt joinder and remand the action to the state

court." See Hensgens v. Deere & Conpany, 833 F.2d 1179, 1181

(5th Cr. 1987)(establishes four part test for 8 1447(e)); Lehigh

Mechanical, Inc. v. Bell Atlantic Tricon Leasing Corp., 1993 W

298439, at *2 (E.D. Pa. Aug. 2, 1993).

The court has discretion to determne if the nondiverse
party ought to be joined, by balancing equities in the
ci rcunstances. The balancing is of the "danger of parall el

federal /state proceedi ngs" and "interests in the federal forum"
Hensgens, 833 F.3d at 1181. The factors to be consi dered
include: (1) extent to which the purpose of the amendnent is to

defeat jurisdiction; (2) whether the plaintiff has been dil atory;
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(3) whether the plaintiff will be significantly injured if it is

not allowed; and (4) any other factors. See Carter v. Dover

Corp., Rotary Lift Div., 753 F. Supp. 577, 579 (E.D. Pa. 1991).

The first factor clearly weighs agai nst granting
plaintiffs | eave to anend. Previous requests for remand and a
| ack of reasonabl e investigation establish that the purpose of
plaintiffs’ counsel is to defeat jurisdiction.

The second factor, also weighs against the plaintiffs.
Plaintiffs' counsel claimthey first |earned Donahue perforned
the surgical procedure at Floyd s deposition, but this fact was
previously known to their client, Floyd. Plaintiffs' counsel
shoul d have asked who perforned the procedure prior to filing the
original and anended conplaints, a second anmendnent now w| |
delay the proceedings. Plaintiff’'s request is untinely.

| f joining Donahue will destroy diversity, plaintiffs
are denied | eave to join Donahue by the exercise of the court's

di scretion under 8§ 1447(e).

V. REMAND FOR FAI LURE TO REACH AMOUNT | N CONTROVERSY

Plaintiffs now claimthe anount in controversy is not
sufficient for federal diversity jurisdiction. Title 28, 8§ 1332
provides: "[t]he district courts shall have original jurisdiction
of all civil actions where the matter in controversy exceeds the
sum or val ue of $75,000 exclusive of interest and costs and is
between (1) citizens of different states . . . ." 28 US. CA 8
1332(a)(1).



The parties have already stated that the anmount in
controversy exceeds $100,000: (1) Case Managenent Conference
Menmor andum of Decenber 2, 1996 filed in state court, signed by
G nsburg, valued the action at $325,000; (2) the Arbitration
Certificate filed in federal court, signed by G nsburg on March
31, 1997 certifies that the claimis over $100,000 (3) Paragraph
6 of the amended conplaint, filed on May 13, 1997, signed by
G nsburg, states the anmount in controversy exceeds $100, 000; and
(4) the answer by Tul sa Dental, signed by John C. Farrell, Esq.,
admts this amobunt as correct at 1 6. Only in the pending
notion, by affidavit of Jonathan J. Sobel, Esq., does plaintiffs
counsel assert that the actual amount is |ess than $75, 000.

Plaintiffs claimthey only discovered the anount is
much | ess than antici pated when Fl oyd was deposed on June 3 with
"poi gnant questions by defense counsel." Menorandum of Law of
Plaintiffs in Support of Mdtion to Arend, at 16. |If true,
failure of plaintiffs' counsel to nmake a reasonable inquiry is
i ndefensible. This would have been know edge their client
obvi ously had and plaintiffs' counsel m ght not have nade
adequate inquiry. Jurisdiction is determ ned by the facts when
the action was filed and is not defeated by subsequent
devel opnments. The court cannot find that, at the tine the action
was filed, the amount in controversy would not exceed $75,000 to

a legal certainty.



Plaintiffs' counsel is now attenpting anything and
everything to have the action remanded to state court; the
attenpt will not succeed.

An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MERLE FLOYD AND DANI EL DEKORNE © CIVIL ACTI ON
V.
TULSA DENTAL PRODUCTS © NO 97-1990
ORDER

AND NOW this 24th day of June, upon consideration of
the Plaintiffs’ Menorandumin Support of their Mtion to Arend
their Conplaint to Add Ceral di ne Donahue as a Defendant and to
Remand the Instant Action to the Court of Comon Pl eas,

Phi | adel phia County or Alternatively to Remand the Instant Action
due to the Failure to Breach the Statutory Anpunt in Controversy

Requirenments, it is ORDERED that the Mtion is DEN ED.




