IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LI LLI AN B. GOVBERG, on behal f of : ClVIL ACTI ON
herself and all others simlarly situated
Plaintiff
V.
WESTERN UNI ON CORPORATI ON, W LLI AM WEKSEL, ; NO  89-8499

WESTERN UNI ON TELEGRAPH CO., ROBERT J.
AVMAN, DREXEL BURNHAM LAMBERT, |INC., and
BENNETT S. LEBOW

Def endant s

VEMORANDUM AND ORDER

Yohn, J. June , 1997

Plaintiff brought this class action on behalf of owners
of preferred shares and debentures of Western Uni on Corporation
(Western Union), alleging securities |aws violations agai nst
West ern Uni on, Western Union Tel egraph Conpany (WJTCO), various
Western Union directors, and the securities firmof Drexel
Bur nham Lanbert, Inc. (Drexel).

Pursuant to Federal Rule of G vil procedure 23(e), the
parties have petitioned the court for certification of a proposed
settl ement class, approval of the proposed settlenent, and
approval of the application for costs and attorneys' fees in the
action against all the defendants other than Drexel. On Qctober
24, 1996, the court granted provisional approval of the proposed
settl ement and on or before Novenber 15, 1996, notice of the
proposed settlenent, settlenment hearing, and right to appear was

mai | ed or otherw se forwarded to over 60,000 putative class
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menber s.

In addition, plaintiff has presented cl ains on behalf
of herself and the class against Drexel in the Drexel bankruptcy
proceedings in the Southern District of New York. A final order

has been entered in that bankruptcy, In re Drexel Burnham Lanbert

Goup, Inc. et al., Case No. 90 B 10421 (FGC) (Bankr. S.D.N.Y),

and affirnmed on appeal, Case No. 90-6954 (MP) (S.D.N. Y. Aug. 18,
1994), releasing all clains asserted agai nst Drexel, including
this action. As part of the procedures established by the
bankruptcy court, the bankruptcy court and the district court
certified plaintiff's clains for class action treatnent, and
approved settlenent of class clains against Drexel for

$13, 000, 000. However, substantially less than this amunt will
be distributed because total estimated clai ns agai nst Drexel wll
greatly exceed funds available for distribution. Under the
conditions established by the District Court for the Southern
District of New York, these funds will be deposited in an escrow
account along with funds obtained from Wstern Uni on defendants,
and distributed to class nenbers according to distribution
procedures established by this court as "hone court."

Foll ow ng a hearing held on January 31, 1997, and after
consi deration of the parties' subm ssions, the court concl udes
that plaintiff has satisfied the requisites for class
certification and that the proposed settlenent of clains against
the Western Union defendants is fair, reasonable, and adequate.

Simlarly, the court will grant approval for plaintiff's clains
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for costs and attorneys' fees with respect to the settlenent of
cl ai ns agai nst Western Uni on.

In addition to approving the settlenent of class clains
agai nst Western Union, the court nust rule on plaintiff's request
for attorneys' fees with respect to the settlenment of class
claims agai nst the Drexel Estate. Counsel for plaintiff has
requested attorneys' fees equal to twenty five percent of the
recovery against Drexel. The court will address that request in

section II1.F of this opinion.

FACTUAL BACKGROUND

In an initial prospectus dated Septenber 21, 1987,
West ern Uni on announced plans to restructure the conpany pursuant
to an Anended and Restated Pl an and Agreenent of Reorganization
dated May 7, 1987. The plan was in response to significant net
financial |osses that Western Union had experienced in the 1980s;
Western Union's net cash flow had been insufficient to fund
needed capital investnents, service debts, and make norma
contributions to Western Union's pension trust funds. The
proposed nerger plan included the follow ng details: WJTCO a
subsi diary of Western Union, would be nerged with its parent, the
surviving conpany being a single entity naned Western Union; the
surviving corporation would issue $500 m|Ilion of Senior Secured
Reset Notes (reset notes); and with the noney raised by the reset
notes, the surviving conpany would acquire ITT Wrld

Conmuni cations, Inc. (Wrldcom.



In addition, the nerger plan provided that hol ders of
preferred shares of Western Uni on and WUTCO woul d receive shares
of Class A Senior Preferred Shares (Cass A share) and Class B
Cumul ati ve Convertible Preferred Shares (O ass B shares) of the
surviving conpany. Cass A shares had a |liquidation val ue of
$100. 00 per share and an initial dividend rate of $13.50 per
share per year. Cass B shares had a liquidation value of $25.00
per share, and were convertible at any tinme into common stock at
an exchange rate of approximtely 5.26 common shares for each
Class B share. The nerger plan set forth varyi ng exchange rates
for the different types of existing Western Uni on and WJTCO
preferred shares and debentures. Omers of WJTCO 10 3/4%
subordi nate debentures received 2.4 $15.00 C ass A shares and
14.4 $3.00 d ass B shares for each $1,000.00 principal armount of
debent ure.

On Cctober 27, 1987, Western Union issued a second
prospectus containing revised terns, which prospectus was
suppl enent ed on or about Decenber 18, 1987 (collectively, the
"exchange prospectus").

On or about Decenber 30, 1987, Western Uni on conmenced
the public offering for the $500 mllion reset notes, which were
sold to the public pursuant to a prospectus bearing the date of
Decenber 16, 1987 (the "reset note prospectus”). Defendant
Drexel was the underwiter for the reset notes, as well as
financial advisor to Western Union in the restructuring.

On or about Decenber 30, 1987, Western Uni on nerged
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wi th WJTCO

On Novenber 29, 1988, Western Union's Board of
Directors voted to omt the quarterly dividends on C ass A and
Class B shares. By then, the board had realized that the
corporation's restructuring would require additional tine and
that the corporation needed to retain available funds for
busi ness operati ons.

On Novenber 28, 1989, plaintiff M Harrison Bohrer
filed a class action conpl aint agai nst Western Uni on, WJTCO,
Drexel, and various directors of Western Union. A three count
amended conplaint was filed on June 11, 1990. ' As part of the
nmerger, Bohrer had exchanged $20, 000 face val ue WJTCO 10 3/ 4%
subor di nat ed debentures for 48 Class A shares and 288 Class B
shares. Count | of the anended conplaint alleged that the
Western Uni on defendants and Drexel had violated sections 10(b)
and 20 of the Securities Exchange Act of 1934, and Rule 10b-5
promul gated t hereunder, while Count Il alleged violations of
sections 11, 12, 15 of the Securities Act of 1933. Specifically,
plaintiff alleged that defendants engaged and participated in or
ai ded and abetted a continuous course of conduct and conspiracy
to conceal adverse material information regarding the finances,

financial condition and future prospects of the corporation.

' M Harrison Bohrer died sonetine after filing the initia

conplaint. On February 28, 1997, the court approved the parties
stipulation to substitute Bohrer with the adm ni strator of
Bohrer's estate, Bohrer's daughter Lillian B. Gonberg, as naned
plaintiff and proposed class representative, nunc pro tunc from
Cct ober 11, 1990.




Bohrer alleged that he obtained Cass A and B shares at an
inflated price as a result of defendants' overly optimstic
representati ons concerning the corporation's future financi al
wel | - bei ng.

Bohrer brought Count | and Il as a class action under
Fed. R Cv. P. 23(a) and 23(b)(3) on behalf of three subgroups:
(1) all holders of WUTCO 10 3/4 subordi nat ed debentures who
exchanged such debentures for Class A and O ass B shares pursuant
to the prospectus dated October 27, 1987 as part of the Western
Uni on and WUTCO nerger and who sustained danages as a result; (2)
all persons who acquired Western Union securities from Decenber
30, 1987 through Novenber 29, 1988, inclusive; and (3) all
persons who acqui red Senior Secured Reset Notes pursuant to the
public offering on or about Decenber 30, 1987.

In addition, Count IIl of the anended conplaint alleged
a breach of fiduciary duty claimon behalf of Cass A and Cass B
shar ehol ders and sought injunctive relief and conpensatory
damages in connection wth a second proposed recapitalization
pl an. That plan was not inplenented, and the parties have noved

to dismss Count |1l as noot.

1. PROCEDURAL BACKGROUND

On May 29, 1990, five nonths after plaintiff commenced
this action, Drexel filed for bankruptcy. All clains against
Drexel were stayed here and plaintiff filed a proof of claimon

behal f of herself and others simlarly situated in Drexel's
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bankruptcy proceedings in the bankruptcy court and district court
for the Southern District of New York. Both the bankruptcy court
and the district court certified plaintiff's clains against

Drexel for class action treatnent. On behalf of that certified
class, plaintiff presented a claimagainst the Drexel Estate
through a claimprocess. On May 3, 1991, plaintiff negotiated
with representatives of the Drexel Review Committee a $13, 000, 000
settl enment of class clains against Drexel, which settlenent was
approved by the bankruptcy court, and subsequently the district
court. The present cash value of that settlenment is $1, 690, 078.

Pursuant to procedures established by the bankruptcy
court, each class action that presented a clai magainst the
Drexel Estate was, after determning the value of the claim to
return to its "honme court” for conclusion of remaining aspects of
the litigation and distribution and adm nistration of the
settlenment. This court has been asked to be a "home court,"
regardl ess of the outconme of clains against the Wstern Union
def endants.

In the neantinme, on August 15, 1990, the Western Union
defendants filed a notion to dismss plaintiff's conpl ai nt
pursuant to Fed. R Cv. P. 9(b) and 12(b)(6). Plaintiff
responded and the court deni ed defendants' notion by order dated
April 12, 1991.

Subsequently, the parties entered into discovery;
def endants produced and plaintiff reviewed tens of thousands of

pages of docunents.



On Cctober 1, 1991, plaintiff filed a notion for class
certification. Defendants opposed certification on procedural
grounds and on Rule 23(a) grounds. The court did not rule on
plaintiff's notion because on Novenber 15, 1991, the reset note
hol ders filed an involuntary bankruptcy petition agai nst Western

Uni on, by then renaned "New Val | ey Corporation."?

On January 3,
1992, as a result of the bankruptcy proceedings, the parties
entered into a stipulation to stay proceedings in this suit and
the court placed the case in civil suspense.

On July 9, 1993, plaintiff filed a proof of claimon
behal f of plaintiff and the class in Western Union's bankruptcy
proceedi ngs in the Bankruptcy Court for the District of New
Jersey. Although the date is not clear, at sone point Wstern
Uni on defendants and plaintiff agreed to a proposed settlenent of
class clainms for $300,000 and, pursuant to the terns of the
stipulation of settlenent, the parties applied for approval from
t he bankruptcy court of the funding for the proposed settlenent.

The settlenment provides that for the purpose of
allocating funds, the class is divided into two groups. The
first group is conprised of persons who exchanged WUTCO 10 3/ 4%
subordi nate debentures for Cass A and B shares, and persons who
purchased Western Union securities between Decenber 30, 1987 and

Novenber 29, 1988. This group will have its total |oss assessed

at 10% of the difference between the price paid for the

2 To avoid confusion, this opinion will continue to refer

to defendant as Western Uni on.



securities, or the value of the securities at the tine of the
reorgani zation if shares were acquired in the nerger exchange,
and the price of the securities on Novenber 30, 1988, or the
selling price if sold before that date. The second group is
conpri sed of persons who purchased reset notes at the Decenber
30, 1987 public offering. The total damages for this group are
determ ned as the full value of the difference between the price
pai d on Decenber 30, 1987 and the market price on Novenber 30,
1988, or the price when sold if sold before that date.

The bankruptcy court conducted a hearing to determ ne
whet her the proposed paynent fromthe Western Union Estate was a
fair expenditure and whether the paynent was fair to other
Western Union creditors. The bankruptcy court did not neke
factual findings with respect to class certification but,
nevert hel ess, approved the settlenent and, subsequently, the
$300, 000 proposed settlement sumwas transferred to an escrow
account for distribution, pending this court's final approval of
settl enment.

On Novenber 1, 1994, the bankruptcy court confirned
Western Union's Joint Chapter 11 plan of reorganizati on and on
January 18, 1995, Western Union energed from bankruptcy.

On Septenber 6, 1996, plaintiff and Western Uni on
defendants entered into a stipulation of settlenent and filed
such stipulation with this court, requesting approval of the
class action settlenent. By order filed Cctober 24, 1996, the

court, after a hearing, granted provisional class certification
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and approval of settlenent, and ordered that the parties provide
notice to the proposed class of the settlenent enbodied in the
stipulation of settlenent.

Shortly thereafter, on Novenber 15, 1996, plaintiff
caused 30,867 notices to be mailed to individuals and conpani es
identified as putative class nenbers by defendant's record, and
caused 1,337 notices to be mailed to various nom nees and
brokers. In response to notice sent to nom nees and brokers,
requests for an additional 29,437 notices were received, so that
in total in excess of 60,300 putative class nenbers were
notified. The notice infornmed potential class nenbers of the
terns of the settlenent and that the court would hold a hearing
on January 31, 1997 to determ ne the fairness of the settlenent.
The notice further informed potential class nenbers that any
menber w shing to be excluded fromthe class or wi shing to object
to the proposed settlenent or award of attorneys' fees nust
submt their objections in witing no |ater than January 31,
1997. On Decenber 12, 1996, plaintiff's counsel filed an
affidavit with this court attesting to the notice mailing.

On January 31, 1997, the court conducted a hearing on
plaintiff's notion for class certification and final approval of
settlenent, and on plaintiff's petition for an award of costs and
attorneys' fees. No potential class nenbers objected to the
settlement either in witing or at the fairness hearing. Six

potential class nenbers have | odged excl usi on requests.
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(N DI SCUSSI ON

Federal procedure requires that a class action not be
di sm ssed or conprom sed without court approval and notice to
class nenbers. Fed. R Cv. P. 23(e). Before approving a class
action settlenent, the court nust ensure that the terns are

"fair, adequate, and reasonable"” to the class. Grsh v. Jepson,

521 F.2d 153, 157 (3d Cr. 1975). Wth respect to settl enent
cl asses, the court nust first make factual findings that the

requisites for class certification have been net. In re GM Pi ck-

Up Truck Litig., 55 F.3d at 794.

>

Class Certification Requirenents of Rule 23

I n def endants' Novenber 4, 1991 nenorandumin
opposition to plaintiff's notion for class certification,
defendants raised certain procedural objections to certification
Def endants argued that plaintiff had failed to show good cause
for failure to nove for class certification within 90 after
filing the conplaint as required by Local Rule of Cvil Procedure
27(c), now Rule 23.1(c). In addition, defendants asserted that
the Bohrer's Estate could not be class representative because an
estate is not a proper legal entity. Defendants no | onger press
t hese obj ecti ons.

The court finds that there is good cause to overcone
the requirenents of Rule 23.1(c) because the parties have treated
the asserted claimants as a class throughout the litigation,

i ncl udi ng during the bankruptcy proceedings in New Jersey.
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Further, in reliance on the pendency of their notion to dism ss
the conplaint, defendants declined to participate in discovery
until determination of their notion. |In response, plaintiff

del ayed noving for class certification because it would have been
i nprudent to proceed with a notion for certification w thout an
opportunity for discovery.

Simlarly, the court finds no evidence that defendants'
were prejudiced by the delay. Defendants initially contended
that they were prejudiced by the del ay because they were unabl e
to depose Bohrer prior to his death or key Western Uni on
enpl oyees with relevant information who had | eft the corporation.
Further, defendants argued that because of the corporation's
declining financial condition, the delay had hurt Western Union's
ability to fund a defense. However, none of these alleged
prejudicial effects were caused by plaintiff's delay. Defendants
di d not depose Bohrer because they insisted on not proceeding
wi th discovery until the disposition of their notion to di sm ss.
Agai n, nothing precluded defendants frominterview ng their own
personnel once notified of plaintiff's claim Finally, there is
no evidence that Western Union cannot afford a defense; Western
Uni on defendants continue to be represented by nationally
recogni zed counsel .

Def endants' initial objection concerning the identity
of the naned plaintiff has nerit. After Bohrer's dem se, the
second anmended conpl ai nt substituted Bohrer with the Bohrer

Estate. However, under Pennsylvania |law, an estate is not a
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|l egally existing person. See In re Harrisburg Trust Co., 80 Pa.

Super. 585, 586 (1923). Cf. Fed. R Cv. P. 17(b) (stating that

in federal court, issues of capacity to sue are governed by state
| aw) .

However, although an estate cannot serve as naned
plaintiff, the adm nistrator or executor of the estate may
mai ntain an action to enforce any right or liability that

survi ves the decedent. Myers v. Estate of WIlks, 655 A 2d 176,

178 (Pa. Super. C. 1995). To resolve this issue, defendants and
counsel for plaintiff have stipulated to the substitution of the
Bohrer Estate with the adm nistrator of Bohrer's estate, Bohrer's
daughter Lillian B. Gonberg. By order dated February 28, 1997,
the court granted the parties' stipulation of substitution, nunc
pro tunc from Cctober 11, 1990.

Turning to the substance of plaintiff's certification
request, Federal Rule of Cvil Procedure 23(a) sets forth the
followi ng requirenents for certification of a class action:

One or nore nenbers of a class may sue or be

sued as representative parties on behal f of

all only if (1) the class is so nunerous that

joinder of all nenbers is inpractical, (2)

there are questions of |aw or fact common to

the class, (3) the clainms or defenses of the

representative parties are typical of the

clains or defenses of the class, and (4) the

representative parties will fairly and

adequately protect the interests of the

cl ass.

In addition, Rule 23 requires that "the questions of |aw or fact
common to the menbers of the class predom nate over any questions

affecting only individual nenbers" and "a class action is
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superior to other avail able nethods for the fair and efficient
adj udi cation of the controversy.” Fed. R Gv. P. 23(b)(3).

The court finds that plaintiff has net the nunerosity,
commonal ity, predom nance, and superiority aspects of class
certification: defendants' records and other sources identified
over 60,000 potential class nenbers; the three putative sub-
cl asses share common issues of fact and | aw -nanely, whether
def endants conceal ed adverse material information regarding the
finances, financial condition and future prospects of Western
Uni on; the shared clains of the class predom nate over any
i ndi vidual clains; and, with over 60,000 potential class nenbers,
a class action is superior to other nethods for resol ving such

claims. See Kahan v. Rosenstiel, 424 F.2d 161, 169 (3d Cr.

1970) (holding that class action is superior to other available
nmet hods for fair and efficient adjudication of suits involving

| arge nunber of security holders injured by violations of federal
securities | aws).

The fact that Bohrer held O ass A and B shares but was
uni nvol ved wth purchasing the reset notes or other Western Union
securities raises questions wwth respect to typicality. The
proposed class conprises three subclasses of investors: (A
persons who acquired Class A and B shares in exchange for WJTCO
10 3/4 subordi nate debentures in the 1987 financi al
restructuring; (B) all persons who acquired Western Union
securities during the class period; and (C) all persons who

acquired the reset notes pursuant to the public offering.
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Cl ains asserted on behal f of subclass B require proof
of a higher degree of defendant culpability than those of
subcl asses A and C. The anmended conpl aint asserts clains on
behal f of subclasses A and C under 8§ 11 and § 12 of the
Securities Act of 1933 and 8§ 10(b) and & 20 of the Securities
Exchange Act of 1934. For subclass B, the anmended conpl ai nt
asserts clains under 8 10(b) alone. To prove an of fense under
811 and 812 of the 1933 Securities Act, plaintiff nust show
reliance and damages as a result of material m srepresentations
or om ssions nmade by an issuer. The renedy is that the buyer
recovers the consideration paid for the securities mnus any
i nconme received thereon. Negligence on the part of the issuer in
m srepresenting material information is sufficient to establish a
cl ai munder the 1933 Act. 15 U.S.C § 77k, 77l

In contrast, clains under 8 10(b), and Rule 10b-5
pronul gated t hereunder, require proof of scienter, which nust be
proven by show ng the defendants | acked "a genui ne belief that
the information disclosed was accurate and conplete in all

material respects.” MlLean v. Al exander, 599 F.2d 1190, 1198 (3d

Cr. 1979). Recklessness on the part of defendants al so neets
the scienter requisite where the defendants' conduct is an
extrenme departure fromthe standard of ordinary care. Inre

Phillips Petroleum Securities Litigation, 881 F.2d 1236, 1244 (3d

Cr. 1989). The fraudul ent conduct does not have to be by the
sell er and, hence, 810(b) clains may be asserted agai nst

corporations by persons buying and selling on the open narket.
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Therefore, plaintiff can recover by proving defendants
were negligent in msrepresenting or omtting material facts in
various disclosures and, consequently, plaintiff may have no
incentive to marshall the evidence of extrene reckless or know ng
m sconduct required in order for subclass B to recover

Addi tionally, subclass A has considerably nore
obstacles to overcone to prove damages and causation than
subcl asses B and C, who brought new noney to Western Union.

Subcl ass A nenbers obtained Western Uni on shares in exchange for
WUTCO subor di nat e debentures, which were of dubious value in
Iight of WUTCO and Western Union's threatened bankruptcy.

Nonet hel ess, the court concludes that the case neets
the typicality requisite despite differing requirenments and
probl ens of proof of culpability, causation and damages anong the
subcl asses. Rule 23(a) does not require that class nenbers share

every factual and legal predicate to neet the typicality

requirenent. Baby Neal v. Casey, 43 F.3d 48, 56 (3d Cir. 1994).
"The typicality criterion is intended to preclude certification
of those cases where the |l egal theories of the nanmed plaintiffs
potentially conflict wth those of the absentees by requiring
that the common clains are conparably central to the clains of
the nanmed plaintiff as to the clains of the absentees.” 1d. at

57 (citing Weiss v. York Hosp., 745 F.2d 786, 810 (3d Gr.

1984)). Cases usually neet the typicality requirenent when the

chal | enged conduct affects both naned plaintiffs and the putative
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class nenbers. [d. at 58 (citing H Newberg & A Conte, 1
Newberg on O ass Actions 8§ 3.13 (1992)). "[E]ven pronounced

factual differences will generally not preclude a finding of
typicality where there is a strong simlarity of |legal theories.”
Id. Here, there are no conflicts between the cl asses because the
evi dence of m srepresentation and om ssion required by each sub-
group woul d be identical. The central facts plaintiff nust
establish to recover losses relating to her Cass A and B shares
are the sane facts that the market purchasers and reset note
purchasers nust prove: that the entire package of information
di ssem nated by defendants was deceptive. Further, any
di screpancy between the relative strengths of the different sub-
groups in proving causation and danmages can be resol ved by
varying allocations of damages anong the subcl asses.

Simlarly, the proposed class neets the adequacy of
representation requisite, which has two conponents: first,
whet her the nanmed plaintiff's clains are sufficiently aligned
wi th the absentees and, second, whether class counsel is

qualified to represent the class. Wiss v. York Hospital, 745

F.2d 786, 810 (3d Cir. 1984). The issues raised by the first
conponent are the sane as those for typicality and, as concl uded
above, the court is satisfied that there are no antagoni sns
W thin the class.

The second conponent of the adequacy of representation
prong exam nes whet her class counsel possesses adequate

experience, vigorously prosecuted the action, and acted at arns
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length fromthe defendant. 1d. at 801. Here, the court is
satisfied that counsel for plaintiff possesses the skill and
experience required to pursue this action. Lead counsel for
plaintiff, R Bruce McNew, Esq., has been a nenber of the

Del aware bar since 1979 and the Pennsylvania bar since 1984, and
has represented classes of investors as both | ead and co-I ead
counsel in the prosecution of a nunber of major securities and
def ense contractor fraud cases, in addition to having experience
in cases involving clainms on behalf of equity securities holders
agai nst various financial institutions.

The court is also satisfied that counsel for plaintiff
vigorously pursued the claim Prior to settlenent, plaintiff
opposed and successfully defeated defendants notion to dismss
and plaintiff noved for initial class certification when the
parties were still litigating. Further, plaintiff conducted
extensive di scovery of all docunents available from any source.
Thi s consisted of review ng approxi mately 50, 000-100, 000
docunments in over 130 boxes involving Western Union, and the
i ndi ces of docunents fromthe Drexel docunment depository and the
relevant files contained therein. Although no depositions were
conduct ed, none were necessary in that this was primarily a
docunent case.

Simlarly, the parties conducted settl enent
negotiations at arns |length. The settlenent was negoti at ed
i ndependent of the bankruptcy proceedi ngs and, once finalized,

was only then submtted to the bankruptcy court for approval.
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The settlenment reflects estimates of the nerits of the claim
agai nst Western Uni on defendants by counsel who are experienced
insimlar litigation and, (as will be explained below in the
section of this opinion addressing the fairness), the settl enent
is reasonable in light of the defenses available to Wstern Union
def endant s.

In sum the proposed class neets the requisites for

class certification.

B. Adequacy of Notice

Federal Rule of G vil procedure 23(e) nandates that a
cl ass action shall not be dism ssed or conprom sed w thout prior
notice to the class in a formprescribed by the court. "The
plaintiff must receive notice and an opportunity to be heard and
participate in the litigation, whether in person or through

counsel ." Phillips Petroleum Co. v. Shutts, 472 U. S. 797, 812

(1985). To satisfy due process, the notice nust be sufficiently
informative of the action and plaintiff's rights, and give
sufficient opportunity for response. |[d. The court is required
to dissemnate "to all menbers of the class the best notice
practicabl e under the circunstances, including individual notice
to all nenbers who can be identified through reasonable effort.”
Fed. R Cv. P. 23(c)(2). The type of notice given is subject to

the trial court's discretion. Kyriazi v. Western Elec. Co., 647

F.2d 388, 395 (3d Gr. 1981).

The court is satisfied that class nenbers were given
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t he best notice practicable. The court approved the form and
content of the notice in the court's order dated Cctober 24,

1996, and over 60, 000 individual notices were nailed to potenti al
cl ass nenbers identified in the records of New Vall ey Corporation
and identified in response to notices mailed by the cl ass

adm ni strator to various noni nees and brokers.

C._ Fai r, Reasonabl e and Adequate Settl enent

When consi dering whether to approve a settlenent, the

court must determ ne whether the settlenent is fair, reasonabl e,

and adequate. Grsh v. Jepson, 521 F.2d 153, 156-57 (3d Gr
1975). "[T]he law favors settlenent, particularly in class
actions and ot her conpl ex cases where substantial judicial
resources can be conserved by avoiding formal litigation." Inre

GM Pick-Up Truck Litig., 55 F.3d at 784. However, the court as

guardi an of the rights of absent class nenbers is required to

"i ndependently and objectively analyze the evidence before it in

order to determ ne whether the settlenent is in the best interest
of those whose clains will be extinguished." |1d. at 785. "[T]he
settlement nust be both substantively reasonable conpared to the

likely rewards of litigation, and the result of good faith, arns

| ength negotiations." Fickinger v. CI. Planning Corp., 646 F.

Supp. 622, 627 (E.D. Pa. 1986). The decision whether to approve
a settlenment is for the sound discretion of the trial court, and
that determnation is reversible only for abuse of discretion.

Bryan v. Pittsburgh Gass Co., 494 F.2d 799, 801 (3d G r. 1974).
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The Third Grcuit has listed the follow ng nine factor
test as relevant in determ ning whether a settlenent is fair,
reasonabl e, and adequate: (1) the conplexity, expense and likely
duration of the litigation; (2) the reaction of the class to the
litigation; (3) the stage of the proceedings and the anount of
di scovery conpleted; (4) the risk of not establishing liability;
(5) the risk of not establishing damages and other relief; (6)
the risks of not maintaining the class action through the trial;
(7) the defendants' ability to withstand a greater judgnent; (8)
t he range of reasonabl eness of the settlenent fund in |Iight of
t he best possible recovery; and (9) the range of reasonabl eness
of the settlenent fund to a possible recovery in light of all the
attendant risks of litigation. Jepson, 521 F.2d at 157. \Were
settl enent negotiations were commenced prior to class
certification, the court nust apply a heightened scrutiny of the

settl enent. In re GMPick-Up Truck Litig., 55 F.3d at 805.

1. The conplexity, expense and likely duration of the

litigation

This factor is intended to capture "the probabl e costs,
in time and noney, of continued litigation." Bryan, 494 F.2d at
801. Resources saved in not having to continue litigation is a
factor weighing in favor of settlement. 1d. Here, this factor
is neutral because there is nothing particularly unusual about
the case. Al though there would be need for the jury to

under stand the defendants' business plans and for expert
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testi nony on damages, such conplexity is not unusual in
securities litigation.

2. The reaction of the class to the litigation

The | ack of objectors is a relevant factor in favor of

approving settlenment. Bell Atlantic Corp. v. Bolger, 2 F.3d

1304, 1315-16 (3d Cir. 1993). However, the nunber of objectors
is not the nost significant factor to be weighed in considering
the fairness of a settlenment. The Third Grcuit has opined that
in securities cases, the nunber of registered objectors
understates the |evel of dissatisfaction wwth the settl enent
anong the cl ass because many sharehol ders have little incentive
to contest a settlenent in that the cost of contesting the

settl enent exceeds the shareholder's pro rata share of the

settl ement. Inre GMPick-Up Truck Litig., 55 F.3d at 812. But

see Inre Residential Doors Antitrust Litigation, 1996 W. 751550,

*7 (E.D. Pa. Dec. 31, 1996).
Here, even given the standards set forth in In re GM

Pick-Up Truck Litig., the reaction of objectors is a factor

favoring settlenent. There were no objectors and only six

excl usi ons anong nore than 60,000 persons who received notice.
In addition, in the bankruptcy proceedi ngs, the other creditors
obj ected that the settlenent was too generous to the class

menbers; however, those objections were eventually w thdrawn.

3. The stage of the proceedi ngs and the anpunt of

di scovery conpl eted
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This factor exam nes the tine and effort expended by
counsel for plaintiff prior to settlenent in order to ascertain
whet her counsel had sufficient understanding of the nerits of the
case to be able to adequately negoti ate on behalf of the class.

In re GMPick-Up Truck Litig. 55 F.3d at 813. The pertinent

factors are the tine el apsed fromthe commencenent of the case to
settlement, and the nature and anount of discovery and

i nvestigations conducted to develop the nerits during such
period. 1d.

Over seven years have el apsed since plaintiff filed
suit. In that tine, the parties have briefed both the class
certification issues and the nerits of plaintiff's legal claim
t hough defendants' notion to dismss. |In addition, plaintiff's
counsel has reviewed tens of thousands of docunents of both
Western Union and Drexel, and has comm ssi oned damages anal ysi s
by both in-house experts and a | ocal investnent banking firm
Al t hough plaintiff did not conduct any depositions, that fact
reflects the nature of plaintiff's case rather than that
settlenent was premature.

The court would normally conclude that this history of
di scovery would neet the articulated standard set forth in In re

GM Pick-Up Truck Litig. by the court of appeals. However, when

t he anmount of discovery here is conpared to the anount of

di scovery conducted in the GM Pick-Up Truck case, which was found

i nadequate by the court of appeals, | nust conclude that this

factor has not been net satisfactorily and is, therefore, a
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negative factor in evaluating the fairness of settlenent.

4. The risk of not establishing liability

Here, plaintiff faces an uphill task in establishing
liability at trial. At the fairness hearing, plaintiff's counsel
estimated that the chances of success agai nst Western Uni on were
15% at nost. Plaintiff would need to prove that defendants
falsely portrayed that the 1987 restructuring was nore favorable
than the alternative, bankruptcy. For this, plaintiff would have
to denonstrate that defendants did not believe the reorganization
had a chance to succeed. Absent a defendant adm ssion, plaintiff
woul d have to cone forward with evidence to prove that the plan
presented by Drexel was so lacking in detail or prem sed on such
unrealistic assunptions that Western Union defendants coul d not
have believed it. However, the Drexel plan was detailed in its
anal ysis. Consequently, plaintiff would have the difficult task
of proving that the plan's underlying assunptions were
unrealistic and that defendants were aware that the assunptions
were unrealistic.

Additionally, defendants woul d assert the "bespeaks
caution" doctrine. Under this doctrine, sufficient cautionary
| anguage acconpanyi ng an offering docunent's forecasts, opinions
or projections renders alleged om ssions and m srepresentations

immaterial as a matter of | aw. Kline v. First Western Gover nnent

Securities, Inc., 24 F.3d 480, 489 (3d Cr. 1994). "The

di sclainmer nust relate directly to that on which investors claim
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to have relied.” 1d. Here, defendants woul d have strong
argunents that no reasonabl e person could possi bly have been

m sled by the |ikelihood of success of the reorganization plan in
that Western Union disclosed its dire financial situation in the
Cct ober, 1987 prospectus.

For the individual defendants, plaintiff's counsel
estimated the chances of success at 10% because under 8 11, every
person other than the issuer has a due diligence defense. Here,

t he individual defendants would cl aimreasonable reliance on the
advi ce and expertise of Drexel. To overcone that defense,
plaintiff would have to establish that defendants | acked
subjective belief in Drexel's conclusions. Plaintiff's task in
proving | ack of subjective belief would be facilitated if
plaintiff could show that defendants had a notive for proceeding
inmproperly. In the anmended conplaint, plaintiff alleged that

i ndi vi dual defendants benefitted fromthe restructuring which
allowed themto acquire control of Wstern Union. However, it
appears that only Drexel profited materially fromthe
restructure, while defendant Bennett S. LeBow | ost an additi onal
$25 million invested in Western Union as part of the

reorgani zation. |ndeed, LeBow s personal |osses adds credence to
his claimthat he relied on predictions by Drexel concerning the
i kely success of the restructuring.

The court finds that counsel's estimtes are reasonable
and that the risk of establishing liability at trial was very

substantial, if not overwhelmng. This factor strongly favors
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settl ement.

5. The risk of not establishing danages and ot her

relief

Even if liability were established, plaintiff would
face substantial risks in establishing that securities hol ders
experi enced danages as a consequence of defendants’
m srepresentations. Regarding subclass A--persons who obtai ned
Class A and B shares as part of the corporate restructuring--
plaintiff would have to show that Cass A and B shares were worth
| ess than the val ue of the pre-nmerger WJUTCO 10 3/4% subordi nate
debentures. Defendants could argue that there were no danages
because the conpany was in a better position after the
reorgani zation. To rebut, plaintiff would in effect have to
prove that bankruptcy in 1987 was a nore preferable option than
bankruptcy in 1990. Additionally, the infusion of fifty mllion
doll ars of new capital and the acquisition of a new business
substantially changed the picture wwth reference to Western Uni on
so that it would be difficult to correlate the new conpany to the
old. Most telling, at the fairness hearing, plaintiff's counsel
admtted that their damage experts opined that damages woul d
probably be zero or not nuch nore.

Wth respect to clains relating to new investnents in
Western Union, plaintiff would have to show that the decline in
the market value of the securities was caused by defendants'

m srepresentations and not by the overall decline in the fortunes
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of the conpany. In this case, such proof is conplicated because
there was no sudden drop in the market value of Western Union
securities as a result of disclosure by Western Uni on of prior
m srepresentations. The anended conpl ai nt nanes Novenber 29,
1988 as the pivotal date for neasuring danages because on that
day it becane apparent that the reorganization had failed when
t he Western Uni on board announced the cancellation of dividend
paynents. However, the Western Union securities did not suddenly
drop in value after the Novenber 29, 1988 announcenent; rather,
Western Union securities had been steadily declining in value
since peaking in February, 1988. In addition, holders of reset
notes wll have difficulty proving any pecuniary | oss because
present hol ders of reset notes were repaid all principal and
interest prior to the filing of the bankruptcy and substantially
all the interest subsequent to bankruptcy. (Plain. Meno in
support of class cert. at 37 n.9.)

This factor also strongly favors approval of the

settl enent.

6. The risk of not maintaining the class action

t hrough the tria

Here, there is little chance that the class woul d not
be certified and that certification would not be naintained.
Wi le there are subclasses in this action, as previously noted
there are no conflicts or antagoni sns between the subcl asses that

woul d prevent the maintenance of a single class action. This
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factor is, therefore, a neutral one.

7. The defendants' ability to withstand a greater

] udgnent

The ability of the defendant to pay nore is a neutral
factor in that the court has no specific information on this
i ssue. Although Western Union entered bankruptcy proceedi ngs
shortly after plaintiff filed the anended conplaint, the status
of Western Union as of the tine of settlenent is unclear.

Regardi ng the individual defendants, it appears that
LeBow had sufficient funds to contribute to settlenent but there
i s probably no insurance coverage.

In sum the court does not find that this factor
particularly favors settlenent because there is not sufficient

proof that defendants have a linmited ability to pay.?

® The actions of the bankruptcy court are a fait acconpl

With respect to this court's appraisal of the fairness of the
cash value of the settlenent in that it would be difficult to
overturn that anmount w thout extensive collateral litigation.

The court is surprised that plaintiff was able to file and

mai ntain a proof of claimon behalf of an uncertified class
action in the bankruptcy proceedi ngs, and troubl ed by due process
inplications of binding absent class nenbers to the bankruptcy
court's decision limting the anmount recoverable from Wstern
Union. See In re Sacred Heart Hospital O Norristown, 177 B. R
16, 22 (Bankr. E.D. Pa. 1995) (holding that class proof of claim
forms may be utilized where class has been certified pre-petition
or where bankruptcy court, after rigorous scrutiny, itself

deci des class neets Fed. R Civ. P. 23 requirenents); Inre
Zenith Laboratories, 104 B.R 659, 664 (D.N J. 1989) (holding

cl ass proof of clains should be permtted in adversary
proceedi ngs when bankruptcy judge has applied Fed. R Cv. P. 23
to contested matter). However, these concerns are noot because,
as expl ai ned el sewhere, the court has determ ned after an

i ndependent eval uation that $300,000 is a reasonable settlenent
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8. The range of reasonabl eness of the settlenent fund

in light of the best possible recovery and all the

attendant risks of litigation

The settlenment was within the range of reasonabl eness
in light of the risks of litigation and in |ight of the best
recovery. As outlined above, the risk of establishing liability
and the risk of establishing damages were extrenely high
Basically, plaintiff would have little chance of establishing
liability and little chance of establishing damages. The
settl enent appears |argely based on the costs of defense and the
time involved to defend the case. Defendants were unwilling to
settle for the corporation only and not for the individual
def endants as well because defending a | awsuit agai nst one or
nore of the individuals would cost just as nmuch as defending
agai nst the corporation and the individuals so that the
settlenment had to be for all participants or none.

In addition, settlenent negotiations were conducted at
arms length, and the anount was negoti ated i ndependently of the
bankr uptcy proceedi ngs, based on the nerits of the claimas
apprai sed by counsel experienced in simlar litigation. The
parties entered into settlenent negotiations after plaintiff's
counsel filed a proof of claimin the Western Uni on bankruptcy

proceedi ng and, after the parties reached agreenent, Wstern

of class clains agai nst Western Uni on def endants.
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Uni on applied to the bankruptcy court for approval of the
settlenment. Counsel for plaintiff, R Bruce McNew, Esq., has
fourteen years exclusive practice in conplex litigation, class
actions, securities litigation and investor's rights litigation.
Simlarly, counsel for Western Union, Robert L. Hi ckok, Esq., has
thirteen years experience in a private practice nuch of which has
i nvol ved defending director and officer breach of fiduciary duty
clainms and cases of a simlar nature. This factor, therefore,

al so strongly favors the settl enent.

Finally, the court concludes that there was no
preferential treatnent for the class representative and there was
no unduly preferential treatnent of segments of the class.

Per sons who purchased reset notes at the public offering are

awar ded damages based on the difference in the cost of the notes
when acquired and the market value of the notes on Novenber 30,
1988.* Persons who acquired O ass A and B shares in the merger
exchange are awarded damages based on one tenth of the difference
bet ween the market value of the shares at the tine of the
reorgani zation and their value on Novenber 30, 1988. Simlarly,
persons who purchased Western Union securities on the open market
during the class period are awarded danmages based on one tenth of
the difference of the price paid and the price on Novenber 30,

1988. The ten to one allocation is the only issue in regard to

4 For all three subclasses, the settlenent cal cul ates

damages by reference to the market price on the date the
securities were sold if the securities were sold before Novenber
30, 1988.
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intra-class preference.

The purchasers of the reset notes are given a ten to
one preference over C ass A and B sharehol ders because they
i nvested new noney into the corporation; whereas, the hol ders of
the Cass A and B shares had previously invested. The ten to one
all ocation in favor of the reset note holders reflects the fact
that the Cass A and B sharehol ders woul d have greater difficulty
in proving damages than the reset note hol ders had the case gone
to trial. The reset note holders would have to prove that, as a
result of defendants' m srepresentations, the reset notes were
worth |l ess than the cash paid for them The Cass A and B
shar ehol ders, in contrast, would have to prove that the Cass A
and B shares were worth [ ess than the securities for which they
wer e exchanged--the WJUTCO 10% subor di nate debentures. In |ight
of Western Union's financial difficulties, the WJTCO debent ures
wer e of dubi ous val ue and, consequently, the Cass A and B
sharehol ders |ikely sustained little or no damages as a result of
t he securities exchange.

In addition, the ten to one allocation in favor of
reset note holders is a reasonable allocation in Iight of other
conpeting considerations. The settlenent uses a nethod for
calculating | osses that is beneficial to Cass A and B
sharehol ders. The C ass A and B sharehol ders have their | osses
val ued on the basis of the total decline in the value of the
shares during the class period. That calculation greatly over

estimates | osses because the shares were obtained in exchange for
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exi sting debentures in a near bankrupt conmpany and yet the
settlement, in effect, treats the |osses for these shares as if

t hey were purchased with new noney. However, the overly generous
nmet hod for calculating | osses for Class A and B shares cancel s
out the fact that, in contrast to the reset note holders, this
subcl ass did not later recover its full investnents fromthe

West ern Uni on bankruptcy.

The ten to one preference in favor of persons who
purchased reset notes at the Decenber, 1987 public offering over
mar ket purchasers of Western Union securities also reflects the
|atter's nore substantial burden for proving culpability. As
previously stated, market purchasers woul d have to prove extrene
reckl ess conduct or fraud to recover, whereas investors who
purchased securities directly from Wstern Union would only have
to prove negligent m srepresentations or om ssions by the issuer.

In sum all factors, except the adequacy of discovery,
being either positive for settlenent or neutral, the court

concludes that the settlenent was fair, reasonable, and adequate.

D. Count 111 of Plaintiff's Conpl aint

The court grants defendants' notion to di sm ss Count
1l of plaintiff's anended conplaint. Count Ill alleges a claim
on behal f of owners of class A and B shares for breach of
fiduciary duty by Western Union defendants with respect to a
proposed recapitalization plan pursuant to which class A and B

shares woul d be exchanged for new common stock. The proposed
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recapitalization plan was never undertaken or consunmated by
Western Union. Instead, Western Union sought other neans of
dealing with its ongoing financial difficulties, ultimtely
endi ng i n bankruptcy proceeding. As a consequence, the court
concludes that Count 111 of plaintiff's anmended conpl ai nt should

be di sm ssed as nvoot.

Plaintiff's Petition for Award of Costs and Attorneys'

m

Fees fromthe Western Union Settl enment

"Alitigant or |lawer who recovers a common fund for
the benefit of persons other than hinmself or his client is
entitled to a reasonable attorney's fee fromthe fund as a

whole." Boeing Co. v. Van Cenert, 444 U. S. 472, 478 (1980). The

Third Crcuit has expressed a preference for the percentage- of -
recovery nmethod for calculating reasonable attorney fees in class
settlenments, except in statutory fee shifting cases where the

| odestar nethod is preferred. 1nre GMPick-Up Truck Litig., 55

F.3d at 821. Fee awards have ranged from ni neteen percent to

forty five percent, In re Smthkline Beckman Corp. Secur.
Litig., 751 F. Supp. 525 (E.D. Pa. 1990), although the norma

range for common fund fee awards is twenty to thirty percent. 3

H Newberg, Newberg on Class Actions at 190 (2d ed. 1985). 1In

addition, it is nowthe policy of this court to award attorneys'
fees based on a percentage of the net settlenent fund rather than

the gross settlenent fund. Lachance v. Harrington, No. 94-4383,

slip op. at 40 (E.D. Pa. Apr. 2, 1997). \Whatever the fee,
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judicial approval is required in all class action settlenents.

Inre GMPick-Up Truck Litiqg., 55 F.3d at 821.

Here, plaintiff requests an attorneys' fee of twenty
five percent of the gross settlenent, which is in the mddle of
the normal range of recovery. The court finds counsel's request
reasonable in light of the tinme counsel expended in pursuing this

l[itigation, and the conplexity of the litigation. See also infra

opi ni on at 35-36, discussion on |odestar conparison. However, in
line with the policy enunciated in Lachance, the court awards
counsel a fee of twenty five percent of the net recovery rather

than the gross recovery. See Lachance, slip op. at 40.

In addition, the court grants counsel's request for
costs of $22,049.69. The court has reviewed the specific costs
and found them reasonabl e. ®

Therefore, after costs, the net recovery agai nst
Western Union is $277,950. 31, and counsel is awarded fees of

$69, 487. 58.

F. Plaintiff's Petition for Anard of Attorneys' Fees from

the Drexel Estate Settl enent

®> The application for costs submtted by counsel for

plaintiff includes litigation costs incurred in pursuing the
Drexel bankruptcy. Counsel for plaintiff has not submtted a
claimfor admnistrative costs with respect to the Drexel
bankruptcy because counsel will apply to the New York court for
such costs. Counsel for plaintiff has certified to the court
that the paynent of adm nistrative costs through the New York
court will not affect the sumavailable to the class fromthe
Drexel Estate.
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As stated earlier, the bankruptcy court for the
Southern District of New York has certified the class and
approved settlenent of the class clains against Drexel. At
present, $1,690,078 is available for distribution and counsel for
plaintiff has submtted a request for an award of attorneys' fees
fromthe settlenent of twenty-five percent of the recovery.
Counsel has certified that, thus far, no fees or litigation costs
have been awarded or paid by the New York court with respect to
t he Drexel bankruptcy settlenment, and the court's approval of
costs and attorneys' fees is based on that certification

The court finds that counsel's request for attorneys'
fees of twenty five percent of the recovery against the Drexel
estate is reasonable. The percentage is in the mddle of the
normal range, and the anount is reasonable in |ight of the anount
of tinme that | apsed since the suit was commenced, and the
conplexity of having to deal with [itigation in four separate
courts-- the Bankruptcy Court for the Southern District of New
York, the District Court for the Southern District of New York,
t he Bankruptcy Court for the District of New Jersey, and this
court. The court, therefore, awards plaintiff's counsel
attorneys' fees of twenty five percent of the net recovery
agai nst the Drexel Estate, which equals $422,519. 50. The
Court of Appeals has indicated that even when using the
percent age of recovery nethod, the anpbunt produced can be cross-
checked with the anmount produced by the | odestar nethod "to

assure that the precise percentage award does not create an
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unreasonabl e hourly fee." Inre GMPick-Up Truck Litig., 55 F.3d
at 822. The | odestar nethod cal cul ates fees by nmultiplying the
nunber of hours expended by counsel by sone appropriate hourly
rate. 1d. at 819 n.37. Here, plaintiff's counsel has submtted
details of the total nunber of hours expending in litigating

cl ains agai nst both the Western Uni on defendants and Drexel .
Unfortunately, counsel has not indicated what percentage of its

| odestar was attributable to hours spent litigating clains

agai nst the Western Union defendants and hours spent litigating
cl ai ns agai nst Drexel, probably because there was an undeterm ned
anount of overlap. Nevertheless, with the data supplied by
counsel, the court can determ ne whether the total fees requested
by counsel is reasonable in light of the overall |odestar. As of
Decenber 16, 1996, plaintiff's counsel represents that they have
spent 1,599.75 professional hours pursuing litigating clains

agai nst Drexel and the Western Uni on defendants. Based on this
total, plaintiff's counsel has submitted a | odestar of $315, 000.
In Iight of that |odestar cal culation, the court concludes that
an attorneys' fee award of twenty five percent of the net
recovery agai nst Western Union and Drexel, which equals

$492, 007. 08, does not create an unreasonabl e attorney fee. See

Local 56, United Food and Commercial v. Canpbell , 954 F. Supp.

1000, 1005 n.7 (D.N.J. 1997) (finding that percentage of recovery
award that was nore than two tinmes the | odestar was reasonabl e);

J/H Real Estate Inc. v. Abranson, 951 F. Supp. 63, 65 (E. D. Pa.

1996) (finding that fee award nore than 2.5 tinmes the |odestar is
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"generous but fair prem uni).

Finally, counsel for plaintiff has not requested
rei mbursenment of costs of distribution of funds derived fromthe
Drexel Estate because plaintiff's counsel has applied to the New
York court for paynment of such costs. However, counsel has
submtted a claimfor litigation costs relating to the Drexel
Estate, and that sumis included in counsel's claimfor costs

incurred with respect to Western Union defendants. ®

| V. CONCLUSI ON

The court grants plaintiff's notion for class
certification in connection with the clains against the Western
Uni on defendants, and finds that the proposed settlenent of class
cl ai ns agai nst Western Uni on defendants for $300,000 is fair,
reasonabl e and adequate. Further, the court approves plaintiff's

application for costs, and for attorneys' fees of 25% of the net

® The Drexel settlenent is conprised of two funds:
$835,483 in the Drexel Cvil Disgorgenent Fund and $854, 595 in
the Drexel Securities Litigation Settlenment Fund. The D strict
Court for the Southern District of New York has ordered that
attorneys' fees are not to be paid fromthe di sgorgenent fund.
However, this court may include the disgorgenent fund in its
cal cul ation of the percentage of recovery, provided that
attorneys' fees do not cut into the disgorgenent fund. See In re
Drexel Burnham Lanbert G oup, Inc., No. 90-6954 (S.D. N Y. Aug.
18, 1994) (approving Arended Joint Plan of (1) Distribution of
Securities Litigation Settlenent Fund B for Subclass B C ai mants
and (2) Distribution of the Potion of the Drexel Cvil
Di sgorgenent Fund for Eligible Goup B daimants, § 48). Here,
the attorneys' fees award can be paid entirely fromthe Wstern
Uni on settlenent and the Drexel Securities Litigation Settlenment
Fund. No attorneys' fees would be paid fromthe Drexel Cvil
D sgor genent Fund.
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recovery agai nst Western Union defendants and Drexel.

An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LI LLI AN B. GOVBERG, on behal f of : ClVIL ACTI ON
herself and all others simlarly situated :
Plaintiff
V.
WESTERN UNI ON CORPORATI ON, W LLI AM WEKSEL, NO  89-8499

WESTERN UNI ON TELEGRAPH CO., ROBERT J.
AVMAN, DREXEL BURNHAM LAMBERT, |INC., and
BENNETT S. LEBOW

Def endant s

ORDER AND FI NAL JUDGVENT

A hearing having been held before this court on January
31, 1997, pursuant to this court's order dated October 24, 1996,
upon a stipulation of settlenent (the "stipulation") filed in the
above-captioned action (the "action"); it appearing that due notice
of said hearing having been given in accordance with the aforesaid
order; the respective parties having appeared by their attorneys of
record; the court having heard and consi dered evi dence in support
of the proposed settlenent (the "settlenent") set forth in the
stipulation; the attorneys for the respective parties having been
heard; an opportunity to be heard having been given to all other
persons requesting to be heard in accordance with the court's
Cct ober 24, 1996 order; the court having determ ned that notice to
all persons who were damaged as a result of the wongs all eged and
(1) who acquired Western Union Corporation ("Western Union")
securities pursuant to the prospectus dated Cctober 27, 1987, and

suppl enented thereafter, whereby, inter alia, holders of Wstern
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Uni on Tel egraph Conpany ("WJTCO') 10 3/ 4% Subor di nat ed Debent ures
received for each $1,000 principal anmount of such subordinated
debentures 2.4 $15.00 Cass A Increasing Rate Curul ative Seni or
Preferred Shares ($100 |iquidation value) (the "C ass A shares")
and 14. 4 $3. 00 C ass B Cumul ati ve Converti bl e Preferred Shares ($25
i quidation value) (the "Cl ass B shares") of Western Uni on pursuant
to the nerger of WUTCO and Western Union; (2) who acquired Western
Uni on securities fromDecenber 30, 1987 t hrough Novenber 29, 1988,
i nclusive; and (3) who acquired Seni or Reset Notes of Western Union
pursuant to a public offering on or about Decenber 30, 1987

excl udi ng Western Union, WUTCO WII|iam Wksel, Robert J. Amman,
Bennett S. LeBow, and the Drexel Debtors, nenbers of the Board of
Directors of Western Union and its Executive Managenent G oup,
menbers of their imediate famlies and any subsidiary or
affiliate, was adequate and sufficient; and the entire matter of

the proposed settlenent having been heard and considered by the

court;

| T 1S ORDERED, ADJUDGED and DECREED this _ day of June, 1997 as
fol |l ows:

A Findings Wth Respect To This Proposed Settlenent Wth

Western Uni on Corporation, WIIliamWksel, Western Uni on
Tel egraph Co., Robert J. Amman, and Bennett S. LeBow

The following findings are nmade with respect to the
proposed settlenent with defendants Western Union Corporation
WIliamWksel, Western Union Tel egraph Co., Robert J. Amman, and
Bennett S. LeBow.

1. On or before Novenber 15, 1996, the notice of
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proposed cl ass action settl enent, settlenent hearing, and right to
appear (the "notice") was mailed or otherwi se provided to all

per sons who were damaged as a result of the wongs all eged, as they
are ascertainable fromthe records of New Valley Corporation and
el sewhere, and (1) who acquired Western Union securities pursuant

to the Prospectus dated OCctober 27, 1987, and supplenented
thereafter, whereby, inter alia, holders of WTCO 10 3/4%

Subor di nat ed Debentures received for each $1, 000 princi pal anmount

of such subordi nated debentures 2.4 C ass A shares and 14.4 C ass
B shares of Western Union pursuant to the nerger of WJTCO and
Western Union; (2) who acquired Western Union securities from
Decenber 30, 1987 t hrough Novenber 29, 1988, inclusive; and (3) who
acqui red Seni or Reset Notes of Western Union pursuant to a public
of fering on or about Decenber 30, 1987; excl uding Western Union,

WJTCO, WIIiam Wksel, Robert J. Amman, Bennett S. LeBow, and the
Drexel Debtors, nenbers of the Board of Directors of Western Union
and its Executive Mnagenent G oup, nenbers of their imrediate
famlies and any subsidiary or affiliate.

2. Due and adequate notice of the proceedi ngs havi ng
been given to nenbers of the class, and a full opportunity having
been offered to the class to participate in this hearing, it is
hereby determned that all nenbers of the class who did not
exercise the right to be excluded fromthe class pursuant to Rule
23(C)(2) of the Federal Rules of Civil Procedure are bound by the
order and final judgnent entered herein.

3. The stipulation and the terns of the settlenent as
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described in the stipulation and the notice are hereby approved and
confirmed as being fair, reasonabl e and adequate to all nenbers of
the class; the parties to the stipulation are directed hereby to
consummate the settlenent in accordance with the ternms and
conditions set forth in the stipulation; and the clerk of this
court is directed to enter and docket this order and final judgnent
in this action.

4. Count three of the anended conpl aint, asserted on
behal f of a class of all persons who held Cass A or Cass B shares
at the tinme of the filing of the anmended conplaint, is hereby
di sm ssed with prejudice as noot.

5. The action against the defendants is hereby
conprom sed, settled, released and dism ssed with prejudice as
agai nst the naned plaintiff and all nenbers of the class w thout
costs (other than those cl ass nenbers who have been excl uded), and
the rel eased parties, as that termis defined in the stipulation,
are hereby discharged and released from any and all released
clainms, as that termis defined in the stipulation.

6. The naned plaintiff and all nenbers of the class
(other than those class nenbers who have duly filed requests for
exclusion), their present or forner officers, directors, agents,
enpl oyees, attorneys, and advisors are hereby individually and
severally permanently barred and enjoined from instituting,
comrenci ng, prosecuting or continuing any suit or other proceedi ng
whet her directly, representatively, derivatively, individually or

in any capacity, against any of the rel eased parties, as that term
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is defined in the stipulation, in any court or tribunal of this or
any ot her jurisdiction based upon or for the purpose of enforcing
any released clains, as that termis defined in the stipulation,
all of which rel eased cl ai ns are hereby decl ared t o be conprom sed,
settled, released, dismssed with prejudice and extingui shed by
virtue of the proceedings in this action and this order and fi nal

j udgnent .

B. "Hone Court" Findings Wth Respect to Proceedings
| nvol ving d ai s Agai nst Drexel Burnham Lanbert, |nc.

The following findings are nmade with respect to the
cl ai s asserted agai nst Drexel BurnhamLanbert, Inc. in connection
with this Court's role as a "hone court” as set forth in the Joint

Plan of Distribution in In re the Drexel Burnham Lanbert group

Inc., et al., 90 CV 6954 (MP) (S.D.N.Y.), and SEC v. Drexel
Bur nham Lanbert Inc., et al., 88 CIV 6209 (MP)(S.D.N. Y.)

7. The foll ow ng paragraph is included herein, sincethe
Eastern District of Pennsylvania is a "home court” for purposes of
this litigation insofar as it involves clains against Drexel
Bur nhamLanbert, Inc., inorder to neet the criteria established by
the United States District Court for the Southern District of New
York: |In accordance with the Joint Plan of Distributionin In Re

The Drexel Burnham Lanbert Goup Inc., et al., 90 CIV 6954

(MP)(S.D.N.Y.), and SECv. Drexel BurnhamlLanbert Inc., et al., 88

ClV 6209 (MP)(S.D.N.Y.), this court as a "hone court” orders that

plaintiff's clainms against the Western Uni on def endants have been
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certified for class action treatnment and that this class is the
sanme class as the class in the Drexel Burnham Lanbert subclass B
action, and further orders that this court's approval of the
distributions of funds to the class fromthe Drexel bankruptcy is
contingent on the following: (a) that the court grants all fina
approval s for the distribution, including the appropriate prorata
inter sedistributions tothe class nenbers in the underlying class
action and all clains admnistration nmatters related thereto; (b)
that the funds are ready to be distributed to the underlying class
menbers; (c) that all funds shall be appropriately safeguarded to
t he satisfaction of this court, the Subclass B Executive Commi ttee
and the SEC Representative until such inter se distributions are
conpl ete; (d) that an accounting of all adm nistrative expenses to
be paid out of any funds distributed from the Drexel G vil
Di sgorgenent Fund shall be provided to and approved by the SEC
Representative; and (e) that no attorneys' fees shall be paid from
any funds distributed fromthe Drexel Civil D sgorgenent Fund.

8. No defendant has nor hereafter shall assert a "claim
over" as defined in the Securities Litigation Cains Settlenent

Agreement dated May 3, 1991 in In Re The Drexel Burnham Lanbert

Goup Inc., et al., 90 A1V 6954 (MP)(S.D.N. Y.).

9. Def endants, and each of them including their
respective present or former officers, directors, enployees,
attorneys or advisors, by consenting tothe entry of this order, do
rel ease and di scharge plaintiff, its agents and attorneys fromany

and all clainms, rights, causes of actions, suits, matters and

44



i ssues which arise fromor relate to the initiation, prosecution

and settlenent of this action.

C. Fi ndings Wth Respect to Settlenent Adm nistration and
Wth Respect to Both the Settlenent and "Hone Court"
Matters

10. Upon conpletion of the clains processing by the
clainms adm ni strator, Rudolph, Palitz LLP, a final report of the
claims adm nistrator shall be submtted to the court for approval.
Prior to that tine, a status report as to clains processing shall
be submtted to this court every 90 days. No funds wll be
distributed to class nenbers without further order of the court.
The i nvoi ces submtted by the clains adm ni strator may be paid from
the existing settlenment fund with notice to counsel for the
defendants and the court. Attorneys' fees and expenses shall be
paid in accordance with directions of this court in paragraph 11
hereof. The cl ai ns processi ng shall proceed in accordance with the
plan outlined in the stipulation of settlenent.

11. Attorneys' fees of $69,487.58 and out- of - pocket
di sbursements in the amount of $22,049.69 are awarded to
plaintiff's counsel for services on behalf of plaintiff and for
expenses i ncurred in connection w th the prosecution and settl| enent
of cl ai ns agai nst Western Uni on def endants, and attorneys' fees of
$422,519.50 are awarded to plaintiff's counsel for services on
behalf of plaintiff in connection with the prosecution and
settlenment of clains against the Drexel Estate, which suns the

court finds to be fair and reasonabl e. Such fees and di sbursenents
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are to be paid in accordance with the provisions of the
stipul ation.

12. The defendants do not admt either expressly or
inpliedly that any of themare subject toany liability with regard
toany claimthat is a rel eased clai mas defi ned above. This order
and final judgnment shall not constitute any evidence or adm ssion
by any of the defendants hereto or any other person that any acts
of negligence or wongdoi ng of any nature have been commtted and
shall not be deened to create any inference that there is any
[iability therefor.

13. Wthout in anyway affecting the finality of this
order and final judgnent, jurisdiction is hereby retained by this
court for the purposes of protecting and inplenenting the
stipulation and the terns of this order and final judgnent,
including the resolution of any disputes that may arise wth
respect to the effectuation of any of the provisions of the
stipulation, and for the entry of such further orders as may be
necessary or appropriate in admnistering and inplenenting the
terms and provisions of the settlenent and this order and fi nal

j udgnent .

BY THE COURT

N THE UNI TED SMKTES abh FTRNYOhrCOJRT , Judge
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

LI LLI AN B. GOMBERG, on behal f of
: ClVIL ACTION
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hersel f and al | ot hers simlarly situated

P | a i n t [ f f
V.
WESTERN UNI ON CORPORATION, W LLI AM WEKSEL,
: NO. 89-8499
WESTERN UNI ON TELEGRAPH CO. , ROBERT J.
AMMAN, DREXEL BURNHAM LAMBERT, | NC. , and
BENNETT S.'LEBCNV

Def endant s:

ORDER OF CLASS CERTI FI CATI ON

WHEREAS, plaintiff noved for class certification on
Sept enber 30, 1991, which notion initially was opposed by the
def endant s; and

WHEREAS, the parties, by stipulation approved by

this court on February 28, 1997 substituted, nunc pro tunc from

Cctober 11, 1990, Lillian B. Gonberg, Administratrix of the Estate
of M Harrison Bohrer, for M. Bohrer, the plaintiff who initiated
this action but died on April 3, 1990, which stipul ati on was based
upon affidavits, declarations, and docunents provided to the court
establishing that Ms. Gonberg was appointed the Adm nistratrix of
the Estate and was aware of and approved the proposed settl enent
whi ch was al so before the court; and

WHEREAS, t he foregoing stipul ati on noot ed one of t he
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obj ections of the defendants to class certification; and

WHEREAS, the plaintiff has wi thdrawn her notion for
certification of a subclass relating to Count 111 of the conplaint,
which alleged a breach of fiduciary duty in connection with a
proposed transaction, on the basis that the transaction never
occurred; such w thdrawal nooted this objection of defendants to
certification; and

WHEREAS, in connection with the settlenent, the
def endants wi t hdrewt heir obj ections, including, specifically, that
the class nmotion was not brought within ninety (90) days as
required by Eastern District Local Rule of Gvil Procedure 27(c),
now Rul e 23.1(c), and that the subcl asses sought to be represented
coul d not adequately be represented by a single plaintiff; and

NOW UPON CONSI DERATI ON of the subm ssions of the
party with respect to class certification,

| T IS HEREBY ORDERED AS FOLLOWE:

1. Ms. Gonberg has denonstrated she is an
adequat e representative for the class and each of the subcl asses
for which certification is presently sought for purposes of
effectuating the settlenent. She has denonstrated both the | egal
capacity to act as the successor to M Harrison Bohrer and that she
acted as Admnistratrix of his Estate and further denonstrated a
know edge of communications with counsel during the pendency of
litigation and, in particular, wth respect to the proposed
settlement. Ms. Gonberg's substitution as the plaintiff in this

action, nunc pro tunc, effectively cures the objection asserted by
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t he defendants of having the Estate of M Harrison Bohrer act as a
cl ass representative.

2. Count 11l of the anmended conplaint,
relating to the all eged breach of fiduciary duty with respect to a
proposed transaction that, as events turned out, did not occur,
asserted clains which are nownoot. As aresult, the withdrawal by
plaintiff of its request for certification of a class relating to
those clains is appropriate and effectively noots the defendants'
chal | enged class certification on that ground.

3. The challenge to class certification by
t he def endants on the grounds that the notion was not tinely under
Local Rule of G vil Procedure is denied. Plaintiff denonstrated
t he absence of any prejudice arising fromthat delay and provided
an explanation as to why the del ay occurred.

4, The defendants' challenge with respect to
a single representative acting on behalf of all of the subcl asses
is denied. Plaintiff denonstrated that there were no conflicts
anong t he subcl asses whi ch woul d precl ude effective representati on
by a single representative.

5. Plaintiff submtted evidence that the
notice to the class was mailed to over 60,000 persons,
specifically, as evidenced by the Affidavit of Mailing, theinitial
mai | i ng was made to 30, 867 people fromrecords provided by Western
Uni on. Plaintiff further established that subsequent to that
mailing, as a result of requests received from brokers and

nom nees, an additional 29,437 notices were mai |l ed. These factors
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establish the class is sufficiently nunerous that joinder of all
menbers is inpractical.

6. The cl ai s asserted on behal f of the cl ass
arise froman all eged course of conduct which uniformy affected
the rights of all class nenbers. This establishes that there are
questions of |aw or fact conmon to the class. Simlarly, based on
this and the plaintiff's nenbership in the class, the clains of
plaintiff are typical of the class.

7. The court al so received evidence of the
know edge and experience of counsel and the conduct of counsel in
the course of the litigation. These factors, along with the
factors relating to the plaintiff individually, establish that
plaintiff will and has fairly and adequately protected the
interests of the class.

8. The court al so consi dered that individual
menbers of the class had little or no interest in controlling the
prosecution or defense of separate actions. Aside fromthis action
(including the actions commenced by plaintiff with respect to the

West ern Uni on bankruptci es and t he proceedings I nre Drexel Burnham

Lanbert G oup, Inc., et al., 90 AV 6954 (MP)(S.D.N. Y.), and SEC v.

Drexel BurnhamLanbert, Inc., et al., 88 C1V 9209 (MP)(S.D.N. Y.)),

no other litigation concerning the controversy was conmenced by any
menber of the class. Considering the nature of the clains, it was
desirable to concentrate the litigation in a single forumand any
difficulties likely to be encountered in managing this as a cl ass

action could be adequately nanaged.
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9. The court considered that the defendants
W thdrewtheir objectionstoclass certificationinconnectionwth
the settlenent and, as a result, the court considered various
factors and determ ned that there was no indication fromthe terns
of the settlenment which would raise questions of adequacy of
representation. Anong those factors consi dered were the foll ow ng:

a. Any fees to be paid by counsel are
not separate and apart from the recovery of the comon fund on
behal f of the class. Thus, there is no potential conflict of
i nterest between attorneys seeking fees and seeking to nmaxi m ze t he
recovery for the class.

b. The di sparity between recovery on
behal f of the subclasses relates to the strengths of the clains
asserted, which disparity was discussed at the final settlenent
hearing and in the notice to the class.

C. The notice to the cl ass adequatel y
and fully explained all aspects of the settlenent, including the
anount of attorneys' fees sought.

d. No clains which were materially
di fferent were aggregated for simlar treatnent.

e. The settlenent in no way inpaired
the ability toidentify potential class nenbers, the |ikely extent
of liability, damages, and the expense of preparing for trial.

f. There were no conpeting class
actions which m ght provide an incentive for settlenent with the

| east aggressive plaintiff.
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g. Plaintiff's counsel noved for
certification prior to settlenent discussions. The defendants
initially opposed certification prior to settlenent discussions.
Thi s circunstance provi ded reasonabl e assurance that all argunents
whi ch reasonably coul d be made i n oppositionto class certification
wer e advanced by defendants.

h. Because the settlenment is a cash
settlement, the value of the settlenent to the class is easily
establ i shed, and because counsel seeks paynent from that fund,
counsel had every incentive to obtain as large a recovery as
possi bl e.

10. Based upon t he foregoi ng and the findi ngs
and concl usi ons i n the acconpanyi ng nenorandum plaintiff's notion
for class certification is granted. This action shall proceed as
a class action pursuant to Federal Rule of Cvil Procedure 23 on
behal f of a class ("the class), defined as foll ows:

a. Al'l persons who were damaged as a
result of the wongs alleged and (1) who acquired Western Union
Cor poration ("Western Uni on") securities pursuant tothe Prospectus
dat ed Cct ober 27, 1987, and suppl enented t hereafter, whereby, inter
alia, holders of Western Uni on Tel egraph Conpany ("WJTCO') 10 3/ 4%
Subor di nat ed Debentures received for each $1, 000 princi pal anmount
of such subordi nat ed debentures, 2.4 $15. 00 Cl ass Alncreasi ng Rate
Cunul ative Senior Preferred Shares ($100 |iquidation value) (the
"Class A shares") and 14.4 $3.00 Class B Cunul ative Convertible

Preferred Shares ($25 |iquidation value) (the "Cl ass B shares") of
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Western Union pursuant to the nerger of WJTCO and Western Union;
(2) who acquired Western Union securities from Decenber 30, 1987
t hrough Novenber 29, 1988, inclusive; or (3) who acquired Senior
Reset Notes of Western Union pursuant to a public offering on or
about Decenber 30, 1987.

b. Excl uded fromt he cl ass are Western
Uni on, WUTCO, Robert J. Amman, Bennett S. Lebow, Drexel Burnham
Lanbert, Inc., nenbers of the Board of Directors of Western Union
and WUTCO and their executive managenent group, nenbers of their
imediate famlies and any subsidiary or affiliate of any such
entity.

C. At the settl enent hearing, counsel
presented requests for exclusion on behalf of Hel en L. Dysert, Ruth
F. CGoldberg c/f Mark Alan Col dberg, Bernice Harris and Harold
Garber, Ms. Charles A Klein, Al bert and Constance H Sout hard,
and Pierre R Thyvaert. The parties have indicated that Sal vatore
Castelli also requested exclusion, although his request was not
technically tinmely. No party objects to M. Castelli's exclusion.
Therefore, all of the foregoing persons are excluded fromthe cl ass
based on their requests.

d. Ms. Gonmberg, Adm nistratrix of the
Estate of M Harrison Bohrer, is designated as cl ass representative
and Taylor, Guver & McNew i s designated as counsel for the class.

SO ORDERED this _ day of June, 1997.
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BY THE COURT

Wl liamH Yohn, Jr., Judge
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