IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WAYNE NEAL ClVIL ACTI ON

NO. 96-7923

PENNSYLVANI A BOARD COF
PROBATI ON AND PARCLE ET AL.

Br oderi ck, J. June 18, 1997

Plaintiff Wayne Neal, a prisoner at the State Correctional
Institution in Gaterford, Pennsylvania, has filed a pro se civil
rights conplaint pursuant to 42 U S.C. 8§ 1983 seeking relief for
an all egedly unconstitutional detention for violation of parole.
Plaintiff alleges that Defendants have detained himw thout first
conducting a probabl e cause hearing after his arrest for driving
whi |l e under the influence of alcohol and commtting a parole
violation. Plaintiff also clains that Defendants have inprisoned
hi m beyond his original nmaxi num sentence by not giving himcredit
for time he has spent in prison and while on parole prior to his
arrest.

Presently before the Court is Defendants' notion to quash
Plaintiff's "notice of service," to strike Plaintiff's affidavit
for entry of default, and to dism ss the conplaint pursuant to
both Rule 4(m of the Federal Rules of Civil Procedure and
Section 805 of the Prison Litigation Reform Act of 1995, codified
at 28 U.S.C. 8§ 1915A (West Supp. 1997). For the reasons set

forth below Plaintiff's clains will be dism ssed for failure to



state a clai mupon which relief may be granted.

STANDARD OF REVI EW

On April 26, 1996, Congress enacted the Prison Litigation
Ref orm Act ("PRLA") as Title VII1 of the Omi bus Consol i dated
Recessi ons and Appropriations Act of 1996, Pub. L. No. 104-134,
110 Stat. 1321 (1996). Section 805 of the PLRA, codified in a
new section of the United States Code, requires federal courts to
engage in a prelimnary screening of civil cases in which
prisoners seek redress froma governnental entity or officer or
enpl oyee of a governnental entity. 28 U S.C. 8§ 1915A(a) (West
Supp. 1997). Here, Plaintiff is a prisoner as defined by 8§
1915A(c) and the Defendants are a governnental entity, the
Pennsyl vani a Board of Probation and Parole, and a nunber of its
of fi cers and enpl oyees.

In reviewing a conplaint pursuant to 28 U.S.C. 8 1915A, the
Court nust identify cognizable clainms or dismss the conplaint,
or any portion of the conplaint, if the conplaint "is frivol ous,
mal i cious, or fails to state a clai mupon which relief my be
granted,"” or "seeks nonetary relief froma defendant who is
i mmune fromsuch relief.” 28 U S. C. 8§ 1915A(b). Pro se
conpl ai nts, however, nust be |iberally construed. Hai nes v.
Kerner, 404 U S. 519, 520 (1972).

The Court adopts the famliar standard for Rule 12(b)(6) of
the Federal Rules of Civil Procedure in determ ning whether the

conplaint fails to state a claimupon which relief may be granted
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under 28 U.S.C. 8§ 1915A(b)(1). The Court nust accept as true al
factual allegations contained in the conplaint as well as all
reasonabl e i nferences that may be drawn fromthose all egations
and view themin the light nost favorable to the plaintiff. HJ.

Inc. v. Northwestern Bell Tel. Co., 492 U S. 229, 249-50 (1989).

The Court should not dismss the conplaint "unless it appears
beyond doubt that the plaintiff can prove no set of facts in
support of his claimwhich would entitle himto relief.” Conley
v. G bson, 355 U S. 41, 45-46 (1957).

1. DI SCUSSI ON

Plaintiff has failed to properly serve Defendants in
accordance with Rule 4 of the Federal Rules of G vil Procedure
because he nmil ed Def endants his conplaint w thout obtaining
wai ver of service under Rule 4(d). Mreover, even though counse
for Defendants notified Plaintiff by letter on January 17, 1997
that he did not properly serve his conplaint, the 120-day period
for effectuating service under Rule 4(m has now expired.
Accordingly, the Court could quash Plaintiff's "notice of
service," strike the affidavit of default, and dism ss the action
pursuant to Rule 4(nm). However, the Court will not dismss the
conpl aint on this ground, since even if the Court granted
Plaintiff additional tinme to effectuate proper service, the
conpl ai nt shoul d be dism ssed because it fails to state a claim
upon which relief may be granted.

The facts alleged in the conplaint, construed liberally in a
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Iight nost favorable to the Plaintiff, do not state a clai mupon
which relief may be granted under 42 U S.C. § 1983. Plaintiff's
al l egations challenge the fact or duration of his confinenent.
Plaintiff seeks a declaratory judgnent that Defendants are
detaining himin excess of his original maxi num sentence and

wi t hout probable cause in violation of the Ei ghth and Fourteenth
Amendnents to the United States Constitution. He also seeks

"other relief" but does not specifically nention noney danages.

Plaintiff's request for a declaratory judgnent that he is
being unlawful ly incarcerated after the expiration of his
ori gi nal maxi mum sentence i s not cogni zabl e under 8 1983. Such a
request nust be brought as an application for a wit of habeas
corpus under 28 U.S.C. § 2254. "[When a state prisoner is
chal l enging the very fact or duration of his physical
i nprisonnment, and the relief he seeks is a determ nation that he
is entitled to i nmedi ate rel ease or a speedier release fromthat
i nprisonnent, his sole federal renedy is a wit of habeas

corpus." Preiser v. Rodriquez, 411 U S. 475, 500 (1973).

Consequently, Plaintiff's claimunder 42 U S.C. 8§ 1983 w |
be dism ssed for failure to state a clai mupon which relief my
be granted. |In order to seek release fromstate custody in a
federal cause of action, Plaintiff nust file a petition for wit
of habeas corpus under 28 U.S.C. 8§ 2254 after he has exhausted
t he renedi es avail abl e in Pennsylvania for chall enging the parole

board's cal cul ati on of his nmaxi mum sent ence dat e. The Pl aintiff
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shoul d be aware, however, that under Pennsylvania | aw a parol ee
may not receive credit on his first sentence for tine

i ncarcerated on a subsequent sentence or for tine spent while at
liberty on parole after being reconmtted as a convicted parole

vi ol at or . Hi nes v. Pennsyl vania Bd. of Probation and Parole, 420

A.2d 381, 384 (Pa. 1980) (cited in Houser v. Pennsylvania Bd. of

Probation and Parole, 675 A .2d 787, 789 (Pa. Commw. 1996));

Houser v. Pennsylvania Bd. of Probation and Parole, 682 A. 2d

1365, 1368 (Pa. Conmw. 1996), appeal denied, 692 A 2d 568 (Pa.

1997) .

Finally, Plaintiff's request for an order requiring
Def endants to conduct a probabl e cause hearing before detaining
himfor a possible violation of parole nust al so be dism ssed for
failure to state a clai mupon which relief may be granted.

The United States Suprenme Court has held that a person
rel eased on parole has a liberty interest in remaining on parole,
and that his parole cannot be revoked unless certain procedures

are followed. Morrissey v. Brewer, 408 U S. 471 (1972).

Promptly follow ng arrest, the state nust provide an initial
informal hearing "in the nature of a 'prelimnary hearing' to
determ ne whether there is probable cause or reasonable ground to
believe that the arrested parolee has commtted acts that would
constitute a violation of parole conditions.” 1d. at 485. This
heari ng nust be conducted by an independent officer, not the
parole officer. 1d. Later, the state nust provide a fornal

revocation hearing before determning that the facts warrant
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revocation of parole. 1d. at 487-89.

The facts alleged in the conplaint indicate that the
Def endants have foll owed the procedures required by Mrrissey.
The Board of Probation and Parole scheduled a prelimnary
detention hearing for Plaintiff on Septenber 12, 1996 before a
hearing examner. Plaintiff waived his right to the prelimnary
detention hearing and requested that his violation/revocation
hearing be continued until after disposition of his crimnal
charge for driving while under the influence of alcohol.
Accordingly, Plaintiff's claimthat he is being unlawfully
detai ned without a probable cause hearing will be dism ssed for
failure to state a clai mupon which relief may be granted.

An appropriate O der follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WAYNE NEAL CIVIL ACTI ON

NO. 96-7923

PENNSYLVANI A BOARD COF
PROBATI ON AND PARCLE ET AL.

ORDER

AND NOW this 18th day of June, 1997; for the reasons set
forth in the Court's Menorandum of this date;

| T 1S ORDERED: Defendants' notion to quash "notice of
service," strike affidavit of default, and dismss this action
(Docunment No. 14) is GRANTED; and Plaintiff's conplaint is
DI SM SSED pursuant to 28 U. S.C. 8§ 1915A(b)(1) for failure to
state a cl ai mupon which relief may be granted.

| T 1S FURTHER ORDERED: Pl aintiff's pending notions for
appoi nt mrent of counsel, for default judgnent, to anend di scovery
exhibits, and for application of bail pending conplaint (Docunent

Nos. 6, 7, 11 & 13 ) are DI SM SSED AS MOOT.

RAYMOND J. BRODERI CK, J.



