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GENERAL | NSTRUMENT
CORPORATI ON OF DELAWARE,
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Gawt hrop, J. June 4, 1997

On April 3, 1997, a jury found the defendant, Nu-Tek
El ectronics & Manufacturing, Inc. ("Nu-Tek"), liable to the
plaintiff, General Instrunment Corporation of Delaware ("A"), for
the willful violation of § 633(a) of the Cable Comrunications
Policy Act of 1984, codified at 47 U S.C. 8§ 553(a), with respect
to 5,376 cabl e descranbling devices Nu-Tek had sold. Upon the
foll owi ng reasoning, |I shall award damages of $60,000 in favor of
the plaintiff and agai nst the defendant, plus reasonable

attorneys' fees.

St andar d
47 U.S.C. 8§ 553(a) prohibits the interception or reception,

or assistance in the interception or reception, of "any
communi cations service offered over a cable system unless

specifically authorized . . . by a cable operator or as may



ot herwi se be specifically authorized by law." The Cabl e Act
includes a civil renedy at 47 U S.C. 8 553(c)(1) for "[a]ny
person aggrieved by any violation of subsection (a)(1) of this
section.” If the aggrieved party prevails at trial, it may
recover reasonable attorneys' fees. See 47 U S. C

§ 553(¢)(2) (0.

A plaintiff may either prove actual damages and profits of
the violator attributable to the violation, or opt to recover
statutory damages. See 47 U S.C. 8 553(c)(3)(A). If the
plaintiff chooses the latter course, it "may recover an award of
statutory damages for all violations involved in the action, in a
sum of not |ess than $250 or nore than $10,000 as the court
considers just." 47 U S.C. 8 553(c)(3)(A(ii). Further, if the
court finds that the tortfeasor violated the act wllfully and
for purposes of commrercial advantage or financial gain, it my
assess exenpl ary damages "of not nore than $50,000." 47 U S. C
§ 553(c)(3)(B).

Di scussi on

G contends that 8 553(c) mandates the multiplication of
statutory danmages for each and every device supplied to custoners
after January 1, 1993, in violation of the act. |ndeed, the
anended § 553(b)(3) provides that "[f]or purposes of al
penalties and renedi es established for violations of subsection
(a)(1) of this section, the prohibited activity established

herein as it applies to each such device shall be deened a
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separate violation." 47 U S. C. 8§ 553(b)(3)(enphasis supplied).

G notes that the courts in both Tine Warner Cable of New York v.

Freedom El ectronics, Inc., 897 F. Supp. 1454, 1459 (S.D. Fl a.
1995) ("Each converter-decoder manufactured or distributed in
violation of 8 553 is a separate violation of the statute"), and

Col unbia Cable TV Co., Inc. v. MCary, 954 F. Supp. 124, 128

(D.S.C. 1996) (quoting 8 553(b)(3) to support nultiplication of
civil damages by the nunber of devices) adopted this approach.
It contends that Congress nust have intended courts to nultiply
statutory damages because ot herw se plaintiffs would have an
absurd incentive to file one action for each separate violation.
It al so argues that to hold otherw se woul d give violators of
§ 553 a de facto $60,000 pernmanent |icensing fee because such
violators could manufacture or distribute as nmany boxes as
possi bl e wi thout facing greater damages. Consequently, it w shes
this court to assess damages of $60, 000 per device, for at |east
the 3,596 devices manufactured or sold by Nu-Tek after January 1,
1993, for a grand total of $215, 760, 000.

Nu- Tek, on the other hand, asserts that because the plain
| anguage of 8 553(c)(3)(A)(ii) provides for an award of statutory

damages of $250 to $10,000 "for all violations involved in the

action," this court may not nmultiply the damages by the nunber of
cabl e boxes distributed in violation of the act. 47 U S. C

8 553(¢c)(3)(A)(ii)(enphasis supplied). See Contast Cabl evision

of Philadelphia, L.P. v. Roselli, 1997 W 36957 at *3 (E.D. Pa.

Jan. 30, 1997). | agree.



The principal issue here to be decided is whether, under 47
US. C 8 553(c)(3)(A)(ii), which sets forth the statutory danmages
to be assessed following a finding of violation under the act,
that dollar anmount may be assessed for each and every violation
separately, or whether only one statutory damages anount nay be
assessed, enconpassing all of the violations under that one
assessnent. At first blush, the |anguage of the statute seens
clear. Congress chose to use the word "all."” "AIl" neans "the

whol e anbunt or quantity." Webster's Third New Internationa

Dictionary 54 (1986). Thus, one would conclude that there would

be but one danages anmount to be paid, for a possible sum of
$1 0,000 in conpensatory danmages and $50,000 in the statutory
anal og to punitive damages.

The word "all," however, does seem susceptible to two
different neani ngs. For exanple, if one goes to a baseball gane
and says to one's conpanion that "all the people in this ball park
paid for their tickets,"” that would nean that each and every one
of those spectators has paid for each and every ticket. Thus,
notw t hst andi ng the general dictionary definition, there m ght
i ndeed be sone linguistic basis for deciding that the word "all"
coul d be construed either way.

To seek clarification, I turn to the remai nder of the
statute. In the context of satellite television regulation, set
forth in 47 U S.C. 8 605 the statute invariably uses the word
"each." One infers that Congress well knew the difference

between the two words, and that, prina facie, that difference is




considerable. On the crimnal side of the cable TV regul ation,
the statute was anended in 1992. The nmaxi mum penalty is a fine
of $I,000 or inprisonment for six nonths, but that penalty is
greater for the offense when done for purposes of commerci al
advantage or private commercial gain. See 47 U.S.C. 8 553(b)(1).
The statute fornerly provided that there the defendant coul d be
fined "no nore than $25,000 or inprisoned for not nore than one
year, or both, for the first such offense, and shall be fined not
nore than $50, 000 or inprisoned for not nore than two years, or
both, for any subsequent offense.” 47 U S.C. 8§ 553(b)(2)(anmended
1992). Presumably, Congress concluded that that |anguage,
together with the general rule of lenity in construing crimnal
statutes, meant that those nunbers were the maxinum Thus, in

t he 1992 anendnent, Congress anmended the statute in that regard
to provide for such penalties as follows: "For purposes of al
penal ties and renedi es established for violations of subsection
(a)(1) of this section, prohibited activity established herein as
it applies to each such device shall be deenmed a separate
violation." 47 U S.C. 8 553(b)(3). In addition, Congress
doubl ed the maxi mum penalties for first offenses commtted for
pur poses of comerci al advantage or private financial gain to
$50, 000 or two years' inprisonment, or both, and increased the
penal ties for subsequent offenses to $100,000 or five years'

i nprisonnent, or both. See 47 U.S.C. 8 553(b)(2). | summarize

Congress's choice of words as foll ows:



[ Jowe [ Joemwa | |

47 U. S. C. 8§ 553 605 553 605
O gi nal A" "Each" Fi ne and Jail "Each"
Anended A" "Each" "Each such "Each"

devi ce shal
be deened a
separ at e

vi ol ati on"

One observes that when Congress, with lucid statutory
clarity, changed the statute on the crimnal side to read "each

such device shall be a separate violation," yet |eft unchanged

the word "all" on the civil side of the statutory renedies, that
distinction is indeed a distinction with a difference, and
congressionally so intended. Any anbiguity in the term"all"
must be resolved in favor of Congress's apparent belief that one
statutory assessnent was to enconpass all of the violations
involved in the action. | thus conclude that the maxi mum anount
of damages to be inposed here are $1 0,000 in statutory
conpensat ory danages and $50,000 in statutory punitive damages.
Turning to what anount woul d be appropriate, $l0,000
strikes me as the right sum There was credible testinony
to the effect that the thievery of prograns using G's altered
devi ces caused themto suffer injury on the econom c market,
running the risk that cable conpanies would switch to using
anot her box, | ess susceptible to electronic chicanery. It thus

caused A to bring expensive |awsuits such as this one, in order

to abate the piracy.



As for the punitive damages here, anything |ess than $50, 000
woul d be uncalled for. The defendant, speaking through its
president and CEO M. David J. Abboud, made huge suns of noney,
well knowing that it was - and he was - repeatedly and brazenly
flouting the lawin so doing. M. Abboud' s testinony at trial,

i n which he sanctinoniously sought to profess ignorance of that
reality, was an exercise in rank perjury. At $50,000, he gets

of f cheap.

Concl usi on
For the foregoing reasons, damages wil|l be assessed in this
case as discussed. | shall also award G reasonabl e attorneys'
fees under 8§ 553(c)(2)(C.
I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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ORDER

AND NOW this day of June, 1997, for the reasons
descri bed in the acconpanyi ng opi nion and pursuant to the jury's
VERDI CT of April 3, 1997 for the plaintiff and against the
defendant on the plaintiff's claimunder the Cable Communi cati ons
Policy Act of 1984 at 47 U.S.C. 8 553, JUDGVENT is entered for
the plaintiff and agai nst the defendant in the anmnount of $60, 000,

pl us reasonabl e attorneys' fees.

BY THE COURT:



Robert S. Gawt hrop, |11,



