N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ARZO BARBARO : ClVIL ACTI ON
V.
DONALD T. VAUGHN, et al. : NO. 96-8661

VEMORANDUM ORDER

This is a habeas corpus action filed pursuant to 28
US C 8§ 2254, Petitioner is serving a state prison sentence for

narcotics trafficking offenses.?

He asserts in his petition that
w retap evidence of tel ephone conversations introduced agai nst
himat his trial should have been suppressed for nonconpliance
with the sealing requirenent in 18 U . S.C. § 2518(8)(a), and that
his trial counsel was ineffective for failing to call petitioner
as a W tness.

A hearing was conducted by Magistrate Judge Wl sh on
April 16, 1997. She filed a report and recomendati on on May 20,
1997, recommendi ng that the petition be denied and a certificate
of appeal ability not be issued. Petitioner filed objections to
the report and recommendati on on June 3, 1997.

The Magi strate Judge found credi ble the testinony of
petitioner's trial counsel regarding his reason for advising

petitioner not to testify and that petitioner concurred with that

advice. The Magistrate found, and the court agrees, that

1. Petitioner was convicted in a jury trial in the Mntgonery
County Common Pl eas Court in March 1993 and sentenced to

i nprisonnment for a termof eight to twenty years. The conviction
was affirmed by the Superior Court in July 1994. A petition for
al | owance of appeal was denied by the state Suprene Court in
February 1996.



counsel 's advice was em nently reasonable. Counsel had good
reason to believe that if petitioner testified, the jury would
recogni ze his voice as that of the person speaking wth Carl os
Cardona in the intercepted tel ephone conversations and that this
woul d have further increased the |ikelihood of a conviction.
G ven petitioner's contention that he was not the person who had
engaged in the incrimnating tel ephone conversations, the absence
of any expert voice identification evidence and the testinony of
M. Cardona that petitioner was not the person with whom he was
speaking in the intercepted conversations, counsel's advice was
strategically sound and reasonable. As petitioner candidly
acknow edges in the brief in support of his objections,
"[p]ractically speaking, [this] issue has been lost."

The issue presented by the suppression claimis whether
a failure to conply with the Title Ill sealing requirenent is a
cogni zabl e basis for a collateral attack upon a conviction in the
absence of any contention or show ng that the pertinent tapes
were altered or tanpered with.? The Magistrate Judge concl uded

that it is not. The court agrees.

2. The court rejects petitioner's argunent that the Magistrate
Judge erred in assessing whether he has presented a cogni zabl e
basis for habeas relief for a reason not explicitly argued by
respondents. Mbreover, respondents do argue that the Superior
Court correctly decided the suppression issue in a manner
consistent with "established federal law. " That court relied on
there being "no evidence that the tapes were tanpered with in any
way." Thus, respondents at least inplicitly argue that the nore
extraordinary relief of a wit of habeas corpus is also

i nappropri ate absent such evidence. The Superior Court also
determned that the failure to conply with the sealing

requi renent was due to an oversight by the authorizing judge.
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As petitioner candidly recognizes, "it nust be conceded
that the issue does not clearly present an issue which conplains

of a denial of a constitutional right."?

Because petitioner
asserts a nonconstitutional violation of federal |aw, the
Magi strate Judge properly utilized the so-called H Il standard.

See Hill v. United States, 368 U.S. 424 (1962).* Gven that

standard, the core concerns underlying the wiretap statute and
the purpose of the sealing requirenent, it is appropriate to
require sonme show ng that the tapes in question were altered or

tanpered with. See Alfano v. United States, 555 F.2d 1128, 1130

& n.2 (2d Gr. 1977) (where petitioner seeks extraordinary relief
of habeas wit for failure to conply wwth Title Ill sealing

requi rement evi dence of actual tanpering necessary). >

3. To the extent petitioner suggests that he has a de facto
Fourth Amendnent cl ai m because it involves a statute enacted "to
protect constitutionally based privacy interests” by delimting
the "intrusiveness of electronic surveillance,” the court notes
that even a potentially nmeritorious Fourth Amendnent claimis not
a cogni zabl e basis for federal habeas relief when it appears that
the state afforded the defendant-petitioner a full and fair
opportunity to litigate the claim See Cardwell v. Taylor, 461
U S 571, 572 (1983); Deputy v. Taylor, 19 F.3d 1485, 1491 (3d
Cr.), cert. denied, 512 U. S. 1230 (1994).

4. To satisfy the H Il standard a petitioner asserting a federal
statutory violation as a basis for collateral relief nust show
the violation anobunts to "a fundanental defect which inherently
results in a conplete mscarriage of justice" or "an om ssion

i nconsistent with the rudi nentary denmands of fair procedure,” or
present "exceptional circunstances where the need for [habeas
relief] is apparent.” Hill, 368 U S. at 428.

5. Hill and Al fano involved 8 2255 petitions. Gven the

i nportant considerations of comty and respect for state

sovereignty, no | esser standard or evidentiary requirenent would

be appropriate in a 8 2254 case where a federal court is asked to
(continued...)



The core concerns underlying the federal wretap
statute were protection of privacy and establishing uniform
standards for the authorization of electronic surveillance.

Adans v. Lankford, 788 F.2d 1493, 1498 (11th Cr. 1986). Courts

have applied H 1l in rejecting 8 2254 wiretap suppression clains

inplicating even core privacy concerns. See LI anmas-Al naguer v.

Wai nwight, 666 F.2d 191, 194 (5th G r. 1982); Hussong v. Wirden

Wsconsin State Reformatory, 623 F.2d 1185, 1190-91 (7th Cr.

1980) . °

As petitioner recognizes in his brief, the purpose of
the sealing requirenment is to protect the integrity and
reliability of the evidence obtained by electronic surveillance.
It reasonably follows that to sustain a collateral attack and
obtai n extraordi nary habeas relief for a failure to conply with
that requirenent, it nust appear that the integrity and
reliability of the evidence was actually inpaired. The court
does not suggest that any such showing is necessary to sustain a

pretrial challenge to the adm ssibility of wiretap evidence for

5. (...continued)

order the release of a state prisoner. Moreover, federal courts
have subsequently applied the H Il standard to Title |11
suppression clains in § 2254 cases.

6. Petitioner in Hussong asserted the |ack of probable cause for
an intercept order, the absence of any show ng regarding

al ternative investigative procedures and the failure to mnimze
the interception of conmunications. See Hussong, 623 F.2d at
1186. Petitioner in Llanps-Al nmaguer relied on the inadequacy of
the avernments regarding alternative nmethods of investigation.

See Ll anps- Al maguer, 666 F.2d at 194.
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failure to conply with the sealing requirenent. That w retap
evi dence shoul d have been suppressed at trial, however, does not
render its adm ssion a "conplete mscarriage of justice" or
otherwi se justify habeas relief. Hussong, 623 F.2d at 1191.°

Upon review of the pertinent evidence and the record
herein, the court is convinced that petitioner was not denied the
rudi mentary demands of fair procedure and the adm ssion of the
recorded tel ephone conversations at petitioner's trial did not
result in a conplete mscarriage of justice. Petitioner
ot herwi se presents no circunstances so exceptional as to nmake
apparent the need for habeas relief. Because petitioner has not
made 'a substantial showi ng of the denial of a constitutiona
right," the court cannot conscientiously conclude that the
Magi strate Judge erred in recommendi ng no certificate of
appeal ability be issued.

ACCORDI NAY, this day of June, 1997, upon
consi deration of petitioner's petition for a wit of habeas
corpus, the response of respondents, the Report and
Recommendation of the United States Magi strate Judge,
petitioner's objections thereto and the record herein, ITIS
HEREBY ORDERED t hat the Report and Recommrendation is APPROVED and
ADOPTED; the petition is DENI ED;, the above case is CLOSED; and,

the request for a certificate of appealability is DEN ED.

BY THE COURT:

7. In paraphrasing Hussong, the court does not nean to suggest
that the state courts wongfully decided the suppression issue in
petitioner's case.



JAY C. WALDVAN, J.



