I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EDWARD P. CLAYMAN, et ux. : ClVIL ACTI ON
V. :
JOHN JUNG : NO. 96-6793
VEMORANDUM
Dal zel I, J. June 13, 1997
This accident suit will serve as a vehicle to explain

the rules governing alternative service of process under the
Pennsyl vania Rul es of Civil Procedure.

In order to understand the procedural posture of this
case and the |l essons to be garnered regardi ng the shortcom ngs of
alternative service by publication, we will rehearse our previous
Oders in this matter.

Legal Anal ysis

A Decenber 18, 1996 Order

Plaintiffs M. and Ms. Claynan originally petitioned
the Court for an Order, pursuant to Pennsylvania Rules of Civil
Procedure 404 and 430, to permt alternative service upon

def endant John Jung by publication in The Boston d obe and The

Phi | adel phia I nquirer.

Federal Rule of G vil Procedure 4(e)(1l) permts service
upon an individual pursuant to the procedure adopted by the state
in which the federal district court sits. |n Pennsylvani a,
service outside the Commonwealth is governed by Pa. R of Cv. P.
404 & 430 and 42 Pa. Const. Stat. 88 5323 & 5329(2). See Note

Acconmpanying Pa. R Cv. P. 404.



Rul e 430(a) of the Pennsylvania Rules of Cvil
Procedure provides that: "[i]f service cannot be nade under the
applicable rule, the plaintiff nmay nove the court for a speci al
order directing the nethod of service" by, for exanple,
publication, and a notion for such a special procedure for
service must be supported by an affidavit stating "the nature and
extent of the investigation nmade to determ ne the whereabouts of
t he defendant.”

Rul e 430(a) further requires the plaintiff to make a
"good faith" effort to | ocate the defendant and effectuate
service by direct neans before resorting to an alternative nethod

of service. See First Pennsyl vani a Bank v. Drucker, No. 91-842,

1991 W. 24739, at *1 (E.D. Pa. Feb. 22, 1991) (citing Kittanning

Coal Co. v. International Mning Co., 551 F. Supp. 834, 836 (E.D

Pa. 1984)). Such a good faith effort includes, but is not
[imted to: (1) inquires of postal authorities including inquires
in accordance with the Freedom of Information Act; (2) inquires
of relatives, neighbors, friends and enpl oyers of the defendant;
and (3) exam nations of |ocal tel ephone directories, voter
registration records, |local tax records, and notor vehicle

records. See Pa. R Cv. R 430(a) -- Note; Deer Park Lunber,

Inc. v. Major, 559 A 2d 941, 945 (Pa. Super. 1989) (Rule 430(a),

whil e not providing an exhaustive |list of the necessary
procedure, is "at least indicative of the types of procedures
contenpl ated by the | egislature when enacting Rule 430. 1In

essence, it provides that nore than a nere paper search is

2



required before resort can be had to the publication provisions
of Rule 430(b).").
Kittanning Coal, 551 F. Supp. 834 (WD. Pa. 1982),

illustrates what efforts satisfy the requirenent of a good faith
effort to locate a defendant. |In that case, plaintiff sought

| eave fromthe Court for substituted service pursuant to Pa. R
Cv. P. 2079 (a since-repeal ed rule governing substituted service
on out-of-state defendant but which contained essentially the
same wording as the illustration in the note acconpanying Rul e

430(a)). The plaintiff in Kittanning attenpted to | ocate the

defendant by "(1) forwarding service by certified mail to the
defendant's | ast known address in Florida, which was returned by
postal authorities wth the notation that the forwardi ng address
had expired; (2) obtaining a nore recent business address, from
whi ch service of process was returned with the notation that it
was not forwardable; and (3) contacting tel ephone directory

assi stance for the Ponpano Beach, Boca Raton, and West Pal m

areas." Penn v. Raynor, No. 89-553, 1989 W 126282, at *3 (E.D.
Pa. Cct. 19, 1989).
I n support of their petition, the Caymans detailed the

efforts they made to serve M. Jung personally:

° They mail ed the sumons and
conplaint in this case by certified
mai |, return receipt requested, and

by regular mail to M. Jung' s | ast
known address in Massachusetts, but
the Post Ofice returned the
correspondence with the notation
that the forwardi ng address had
expi red.



See Pls.'

Petition for Alternative Service (detailing the extent of the

search).

we found that the C aynmans had made good faith efforts to

Mem for Alternative Service at 4;

I n addition, because the underlying
suit stemmed froma notor vehicle
acci dent, the C aymans served
process on M. Jung's insurance
conpany, Metropolitan Property and
Casual ty I nsurance Conpany, which
informed the Claymans that it no

| onger knew t he whereabouts of M.
Jung.

The C aymans al so retai ned
Confidential Investigative Service,
Inc., whose investigation into M.
Jung' s whereabouts consisted of:

1. A review of the Pennsyl vani a
Depart ment of Transportation --
Di vi si on of Mtor Vehicles Data
Base.

2. An investigation with the
Massachusetts Secretary of State
for a last known address;

3. An investigation with the
Seekonk, Massachusetts Post O fice
and ot her Post O fices.

4. Several interviews with prior
nei ghbors pertaining to the various
prior addresses which plaintiffs’

i nvestigation reveal ed;

5. Several interviews with clained
rel ati ves of defendant, John Jung,
whi ch reveal ed no forwarding
address and that M. Jung, "noves
frequently"; and, finally,

6. A Social Security trace.

see also Exh. A
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directly serve M. Jung, thereby satisfying the requirenents of
Rul e 430(a).* However, because the O aymans had requested that
we aut horize service upon M. Jung to be nade by publication in

The Boston d obe and The Phil adel phia Inquirer, we explained that

our next inquiry was determ ning whether publication in those
newspapers was "reasonably cal cul ated" to give actual notice to

M. Jung as required by Rule 430(b). See Kittanning Coal, 551 F

Supp. at 836.
In Roneo v. Looks, 369 A 2d 1101 (Pa. Super. Ct. 1987),

the only reported case we were able to | ocate on the issue, the
Superior Court upheld the trial court's exercise of personal
jurisdiction over a defendant who was served by publication in
two newspapers. In that case, plaintiffs published a |egal
notice in a "newspaper of general circulation" in East

Rut herford, New Jersey, and York, Pennsylvani a. See id. at 1106.
The Court held that publication in both newspapers was reasonably
calculated to give the defendant actual notice because the
plaintiffs had information that York, Pennsylvania was "where the
[ def endant] mmi ntai ned her residence or had a close relative who
mai nt ai ned a residence there," id., and East Rutherford, New

Jersey "was [defendant's] place or forner place of enploynent

1. The Caymans submtted an affidavit summari zing the nature
and extent of the investigation which had been nade to determ ne
t he whereabouts of M. Jung and the reasons why service was not
and coul d not be made, thereby also conplying with the strict

pl eadi ng requirenents of Rule 430(a). See Deer Park Lunber, 559
A. 2d at 945.




where, we can reasonably assune, her enployer and/or co-workers
or friends knew of her or her whereabouts." 1d. at 1106-07.

The C aymans suggested that publication in The Boston

d obe was reasonably calculated to give M. Jung actual notice of
this suit because it is "a newspaper of general circul ation at
defendant's | ast known address in Seekonk, Massachusetts", Mem

of Law at n.1, and publication in The Phil adel phia Inquirer was

appropriate because it is "a newspaper of general circulation
t hroughout the Eastern District of Pennsylvania, which includes
Lancaster County where the underlying notor vehicle accident
occurred." 1d.

Appl ying the standards enunciated in Roneo, we found

that the C aymans had not net their burden of denonstrating that

publication in The Boston d obe and The Phil adel phia Inquirer was
reasonably calculated to provide M. Jung with the requisite
actual notice of this suit. The Caynmans admtted they did not
know if M. Jung still resided or worked (if he ever did) in the
Seekonk, Massachusetts area, and, indeed, they had been told by
"relatives" of the defendant that he "noves frequently.” In

addi tion, we noted that Seekonk, Massachusetts is much closer to
Provi dence, Rhode Island, than to Boston. Finally, we held that
the G aymans had not presented any information to suggest that

M. Jung resided, worked, or had any connection to the Lancaster

area such that publication in The Philadelphia Inquirer could

reasonably be excepted to give himactual notice. See Roneo, 535



A. 2d at 1105 ("Due process, reduced to its nost el enental
conmponent, requires notice.").
Accordingly, we denied the Caymans' notion to all ow

al ternative service upon M. Jung by publication in The Boston

G obe and The Phil adel phia Inquirer pursuant to Pennsylvania Rule

of Cvil Procedure 430. See Order of Decenber 18, 1996 at { (a).
In that sane Order, we placed this case in the Court's G vi
Suspense File, and directed the Claymans to serve M. Jung by
June 20, 1997, or show cause why this action should not be

dism ssed for failure to prosecute. See id. at 1 2-3.

B. January 13, 1997 O der

In an effort to renedy the deficiencies we noted in our
Order of Decenber 18, 1996, the C aymans then proposed to serve
M. Jung by publishing a I egal notice in USA Today (worl dw de

edition), The New York Tines, The Providence Journal-Bulletin,

The Seekonk Star, as well as The Boston d obe, and The

Phi | adel phia Inquirer. They clained that the conbi ned

circul ation of these newspapers, which totals several mllion
daily readers, was reasonably calculated to give M. Jung actua
notice of this action because "[p]laintiffs submt that based
upon their investigator's report that they can reasonably assune
t hat defendant, John Jung, still resides in Seekonk,
Massachusetts, or another town in New England and at the very

| east, have no reason to believe that he resides outside of the

United States."” Pls.' Mt. at 4.
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We found that the Caymans had, in fact, failed to
satisfy Rule 430(b)'s requirenent that publication nust be
reasonably cal cul ated to give actual notice to a defendant of the
pending suit. Merely because the proposed newspapers are w dely
circulated, we held, did not satisfy the requirenents of Rule

430(b), as interpreted by Roneo, supra.

We noted that the C aymans' bald assertion that there
was no reason to believe that M. Jung resides outside the United
States did not allow themto end-run the requirenents of Rule
430(b) by proposing that publication in national newspapers woul d
give M. Jung notice of this suit. W illustrated the point as
fol |l ows:

We have no doubt, for exanple,
that El Pais of Madrid, Spain has a
heal thy circul ation, and we have no
information that the defendant is
not in Spain, but that does not
mean that publication in El Pais is
reasonably cal cul ated to give the
def endant actual notice of an
action pending in the Eastern
District of Pennsyl vani a.

In short, while we were m ndful of the fact that
failure to serve M. Jung in a tinely manner m ght deprive the
Claymans of relief in this case, we denied their notion because
at bottomthey had no specific information as to where M. Jung
resi ded or worked, such that we could find, with the requisite
degree of certainty, that publication in any of the newspapers
the C aymans proposed would give M. Jung actual notice of this

acti on.



C. The Present Mbtion

The C aymans filed the instant notion yesterday,
seeking a two nonth enl argenent of tine within which to serve the
still elusive M. Jung. In their notion, plaintiffs detail the
efforts they have made since our Decenber 18, 1996 Order to
| ocate and serve M. Jung:

On June 9, 1997, defendant, John
Jung's ex-wife, [Ms.] Jung, was
finally |l ocated at an address of
[ street address], Leol a,

Pennsyl vani a, and the undersi gned
counsel for plaintiffs spoke
directly to her and she advi sed
plaintiff's counsel of the
fol | ow ng:

Def endant, John Jung,
presently resides on [nanme of
street] in Attl eboro,
Massachusetts. Hi s tel ephone
nunber is [tel ephone nunber]. He
[ives with his brother Wi t
whom he perfornms carpentry work.
M. Jung is 5 11" tall, has brown
hair, is thin and is 35 years ol d.
[Ms.] Jung was nmarried to John Jung
from 1985 through 1991, divorced
himin 1992 . . . . [Ms.] Jung does
not know the street address on
[ nane of street] where M. Jung
resi des and has not spoken to him
for a couple of weeks and does not
bel i eve that defendant, John Jung,
will provide her with his street
addr ess.

h

Plaintiff's counsel, by and
t hrough their investigators at G 11|
and Associates, Inc., are
attenpting to ascertain the street
address on [nane of street] where
def endant, John Jung, presently
resides so that they can neke
service upon him but have not been
successful obtaining the street
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address by tel ephoning the nunber
given to plaintiffs' counsel and
have been advised by Directory
Assi stance that M. Jung' s address
i s non-published and woul d not
provide plaintiff's counsel with

t he street address.

Plaintiffs have issued a
Subpoena to the phone conpany to
ascertain the street address for
M. Jung and await a response.

Pls." Petition to Enlarge the Tinme to Serve, at T 3-5.

Since our Order of Decenber 18, 1996, the C aymans have
obvi ously engaged in the type of good faith investigative efforts
t he Pennsyl vania Rules of Civil Procedure demand so as to assure
that M. Jung has actual notice of this case. Rather than nerely
alleging that M. Jung' s |ast known address was in Seekonk,
Massachusetts, the C aynans now have conpetent evidence that M.
Jung lives in Attl eboro, Massachusetts on a known street. Rather
t han having no specific information regardi ng where M. Jung
wor ked, the Cl aymans now have reliable information about his
enpl oynent and fell ow enployee. 1In short, in place of a fond
hope that publication in a variety of newspapers nay give M.
Jung actual notice of this case, the Claymans now stand in a
position where it appears likely that they will be able to serve
t he sumons and conplaint in this matter upon M. Jung

personally.

Under the Federal Rules of G vil Procedure and the
rel evant caselaw, the party initiating suit bears the burden of

gi ving the defendant actual notice of an action. There is, at
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| ast, the likelihood that the Cl aynans nay now be able to carry
that burden in this case.

In sum we are satisfied that the nature and extent of
the C aymans' investigation to determ ne the whereabouts of M.
Jung constitutes the type of good faith effort the Pennsylvani a
Rul es of Civil Procedure contenplates, such that plaintiffs are
entitled to a sixty day extension in which to attenpt to serve
M. Jung personally.

An appropriate O der follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EDWARD P. CLAYMAN, et ux. : ClVIL ACTI ON
V. :
JOHN JUNG : NO. 96-6793
VEMORANDUM

AND NOW this 13th day of June, 1997, upon
consideration of plaintiffs' petition to enlarge the tine period
to make service upon the defendant, and in accordance with the
acconpanyi ng Menorandum it is hereby ORDERED that:

1. The notion is GRANTED, and

2. If plaintiffs fail to serve defendant within sixty
days of this Order, plaintiffs shall, on August 15, 1997, show
cause why this action should not be dism ssed for failure to

prosecut e.

BY THE COURT:

Stewart Dal zel |, J.



