IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES J. PROCOPI O : CIVIL ACTI ON
V.

CASTRCL | NDUSTRI AL NORTH :
AMERI CA, | NC. : NO. 96-5234

VEMORANDUM AND ORDER

Ful lam Sr. J. May , 1997

The facts set forthinplaintiff's amended conpl ai nt, and
reviewed at length at the argunent of the pending Mtion to
Dismss, clearly establish that plaintiff has no valid clai munder
the Anericans Wth Disabilities Act, because at no tine during his
enpl oynent by the defendant was he suffering froma "disability"
Wi thin the neaning of that statute, nor was he perceived by the
def endant as disabled. In fact, it is clear that neither plaintiff
nor the defendant was aware of the nedical condition which
plaintiff now asserts as a "disability" (nobderate to severe
depression). Count 11 of plaintiff's anmended conplaint wl]l
therefore be dism ssed with prejudice.

The situation is less clear with respect to plaintiff's
clainms under the Famly and Medi cal Leave Act, 29 U. S.C. § 2601.
Plaintiff may be able to show that he was actually suffering from
a "serious nedical condition" and should have been granted sick
| eave. The facts should be nore fully devel oped, for disposition
either at trial or by sunmmary judgnent.

An order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JAMES J. PROCOPI O : CIVIL ACTI ON
V.
CASTRCL | NDUSTRI AL NORTH :
AMERI CA, | NC. : NO. 96-5234
ORDER

AND NOW this day of May 1977, upon consi deration
of defendant's Motionto Dismiss Plaintiff's Arended Conpl ai nt, and
plaintiff's response, I T IS ORDERED:

1. Count Il of plaintiff's anmended conplaint is

DI SM SSED wi t h prej udice.
2. In all other respects the Mtion to Dismss is

DENI ED.

John P. Fullam Sr. J.



