IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CEDARBROOK PLAZA, | NC. : ClVIL ACTI ON
V.
JEFFREY GOTTFRI ED : NO 97-1560

MEMORANDUM

Padova, J. June 4, 1997

Plaintiff, Cedarbrook Plaza, Inc. ("Cedarbrook™) brings this
action against Defendant Jeffrey Gottfried, alleging breach of
contract, violations of the Pennsylvania Uniform Fraudul ent
Transfer Act, 12 Pa. Cons. Stat. Ann. 88 5101-5110 (West Supp.
1997), and fraudulent transfer under common | aw. Gottfried
submts, for the Court's consideration, a motion to dismss
Cedar brook's Conplaint for failure to state a claim upon which
relief can be granted, pursuant to Federal Rule of Civil Procedure
12(b)(6). For the followi ng reasons, Cottfried s Mdtion will be

granted in part and denied in part.

Factual All egations

A The Lease and Guaranty

The Conplaint alleges the follow ng facts, which the Court
nmust consi der true for purpose of adjudicating Gottfried s Mdtion.
Gottfried is the sole shareholder and CEO of National Furniture

War ehouse, Inc., t/a "Furniture to Go" ("National"). On June 27,



1995, National entered into a Lease and Security Agreenent
("Lease") with Cedarbrook to | ease 24,000 square feet of retai
space at the Cedarbrook Plaza shopping center in Wncote,

Pennsyl vani a.

Section 11.01 of the Lease lists the "Events of Default,"

which include, inter alia, the follow ng:

(a) If Tenant defaults in the paynent of any rent,
including but not limted to Fixed M ninum Rent and
addi tional rent, or any other charges due hereunder for
five (5) days after the sane is due. Notw thstanding
anything to the contrary, on no nore than tw (2)
occasions in any twelve (12) nonth period, Tenant shall
be provided with five (5) days notice of default and
opportunity to cure the default before Landlord shal
exercise its renedi es hereunder, unless to do so would
seriously jeopardi ze the health, safety or wel fare of the
Shoppi ng Center of any Tenant herein.

(Conpl. Ex. A at 21). Section 11.04 allows accel eration upon

def aul t:

Upon occurrence of any Event of Default, all Fixed
M ni mum Rent and additional rent and ot her charges that
woul d ot herw se have been due periodically throughout the
Term (or extended term of the Lease had there been no
Event of Default, shall be automatically accel erated and
all such rent, charges and anounts shall be inmediately
due and payabl e by Tenant to Landl ord, and, to the extent
not paid on demand, shall bear daily interest thereon at
the higher of (a) the rate of sixteen percent (16% per
annum or (b) highest rate of interest allowable by |aw
(hereinafter referred to as "Default Interest").

(Conpl. Ex. A at 23). Section 11.05(e) contains a warrant of
attorney provision enpowering any attorney to confess judgnent
against National for sunms due wunder the Lease, including
"accelerated rent." (See Conpl. T 8; Ex. A at 24-25). Finally,
the Lease inposes the follow ng obligation on Gottfried, as sole

shar ehol der of Nati onal



Guarantor, Jeffrey CGottfried ("Guarantor"”) hereby
unconditionally and irrevocably guarantees and shall be
a surety for the nonetary obligations of the Tenant
hereunder, as and only as foll ows:

* * %

(ii1) GQuarantor al soirrevocably guarantees and
serves as surety with respect to the obligation of the
Tenant to keep the Leased Prem ses stocked with a full
inventory of new nerchandi se, owned outright by Tenant
and unencunbered with any |i en or encunbrance superior to
that of the Landlord, which full inventory nust have a
whol esal e fair market value of at |east $300, 000. 00.
Upon nonetary default and follow ng all applicable cure
periods, and in the event that such inventory is not in
t he Leased Prem ses, Guarantor shall be obligated to and
shall pronptly pay to Landl ord on demand the difference
bet ween $300, 000. 00 and t he amount of inventory actually
in the Leased Premises. In the event that any of said
inventory is encunbered with a lien superior to that of
Landl ord, then Guarantor shall be obligated to and shal
pronptly pay Landl ord on demand t he anount so encunber ed
by the superior |ien.

(Conpl. Ex. A at 36) ("Guaranty").

B. Cedarbrook's Initial Lawsuit Agai nst Nationa

The | ease commenced Novenber 1, 1995, and Cedar br ook extended
rent abatenents and cash i ncentives to National through Septenber
1996. Despite these abatenments, National defaulted on its rent
obligations in April, 1996, and, to date, has failed to pay its
rent. As required by 8 11.01(a) of the Lease, Cedarbrook notified
National of its default on two separate occasions, June 10, 1996
and Sept enber 30, 1996, demandi ng National to cure. (See Conpl. 19
9-11; Ex. B, Ex. O.

Acting within its rights as articulated in the warrant of

attorney provision, 8 11.05(e), Cedarbrook filed a conplaint



agai nst National in confession of judgnment in this Court for suns
owed by National in the anmount of $4,296,382.88 ("Initial
Lawsuit"). On Cctober 10, 1996, the Court entered judgnment by

confession agai nst National inthe lInitial Lawsuit. See Cedarbrook

Pl aza, Inc. v. National Warehouse, Inc. t/a "Furniture to G", No.

96-6891 (E.D. Pa. Cct. 9, 1996) (order entering judgnment by
confession) (Doc. No. 2).

On Novenber 12, 1996, Cedarbrook (1) filed a Praeci pe for Wit
of Execution Upon a Confessed Judgnent directing the United States
Marshall for the Eastern District of Pennsylvania ("Marshall") to
| evy upon "[a]ll goods, nerchandise and inventory of [National]"
and (2) obtained a Wit of Execution. (Conpl. Ex. E). On Decenber
18, 1996, the Marshall served National with the Wit and |evied
upon National's property at the Cedarbrook Pl aza store. (Conpl.
15). On January 28, 1997, National filed a notion to strike or
open the judgnent, and Cedarbrook filed an answer in opposition.
That Mdtion is still pending, and the Initial Lawsuit has been

placed in civil suspense. (Conpl. ¥ 16; Pl.'s Mem Qpp. at 2). 1

C. Cedar brook's Lawsuit Against CGottfried
On March 3, 1997, Cedarbrook initiated the instant |awsuit

! On February 24, 1997, National filed bankruptcy in the
United States Bankruptcy Court for the Southern District of
Florida. A stay has been entered pursuant to 11 U S C A 8§ 362
(West 1993 & Supp. 1997) which halts "litigation, lien
enforcenent, and other actions, judicial or otherw se, that are
attenpts to enforce or collect prepetition clains.” 3 Collier on
Bankruptcy f 362.01 (1996).



against Cottfried after Cottfried informed Cedarbrook that he
"caused National to becone judgnent-proof by closing all seven of
t he ot her stores that had been owned and operated by [ Nati onal] and
by opening other stores under the corporate unbrella of another
entity whose assets, according to Gottfried, cannot be reached by
Cedar brook to satisfy its judgnent." (Conpl. § 18). Cottfried
also told Cedarbrook that the only assets available are the
inventory itens at the Cedarbrook Plaza store, the |Iiquidation of
whi ch woul d result in $50,000. "Cottfried renoved from[National]
assets and opportunities of [National], including the assets of the
[ Nati onal] store he <closed, wthout adequate consideration
therefor, leaving [National] unable to neet its normal operating
expenses, including paynent of suns owed Cedarbrook." (Conpl. 19

18- 19) .

1. Specific Counts in the Instant Conpl ai nt

The Conpl ai nt presents two counts agai nst Gottfried. Count I
calls for Gottfried to nmake paynent on the Guaranty in an anount
equal to $300, 000, | ess the whol esal e market val ue of the i nventory
at National's Cedarbrook Plaza store. (See Conpl. 1 22). Count |1
all eges both (1) a violation the Pennsyl vani a Uni form Fraudul ent
Transfer Act, 12 Pa. Cons. Stat. Ann. 88 5101-5110 (West Supp.
1997), and (2) fraudul ent transfer under common | aw. Specifically:

On information and belief, the actions of [ National] and

Gottfried in renmoving assets and opportunities from

[ Nati onal ], including closingthe seven ot her stores that

had been owned and operated by [ National], renoving the
assets of those stores from|[National] and the creation
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of newFurniture to Go stores under a different corporate
unbrella, were done with the actual intent to hinder,
delay, or defraud Cedarbrook in the collection of
[ National 's] obligations under the |ease and judgnent
obtai ned by Cedarbrook and were also done wthout a
reasonably equi val ent val ue i n exchange.

After [National] closed the other [ National] stores
and opened its new stores under a different corporate
unbrella, the only assets of [National] still available
to satisfy Cedarbrook's judgnment were the contents of
[ Nati onal 's] sole renmmining store at Cedarbrook Pl aza.
The value of the contents of [National's] Cedarbrook
Plaza store were unreasonably small in relation to
[ Nati onal ' s] | ease obligations to Cedarbrook.

[ National] and Jeffrey Gottfried were fully aware
that their actions in closing the seven other [National ]
stores, renoving the assets of those stores from
[ Nati onal ] and openi ng stores under a separate corporate
entity would leave [National] wunable to pay its
obligation to Cedarbrook.

* * %

Al transfers of assets and opportunities out of
[ National] resulting fromthe cl osi ng of other [ Nati onal ]
stores and the opening of new stores under a different
cor porate unbrel |l a shoul d be avoi ded and t hose assets and
opportunities shouldbereturnedto[National] tosatisfy
t he judgnent agai nst [National].

By this conduct, Gottfried has nade hinself
responsi ble for [National's] obligations to Cedarbrook.

WHEREFCORE, plaintiff Cedarbrook Plaza, Inc. demands
j udgnent agai nst def endant Jeffrey Gottfriedin excess of
$75,000, plus interest and costs, including attorneys'

fees, as well as any other relief the circunstances may
require.

(Conpl . 1 24-30).

I11. Standard of Revi ew
A claimmy be dism ssed under Fed. R Cv. P. 12(b)(6) only

if plaintiff can prove no set of facts in support of the claimthat



woul d entitle plaintiff to relief. ALA 1Inc. v. CCAIR 1Inc., 29

F.3d 855, 859 (3d Cir. 1994). The review ng court nust consider
only those facts alleged in the conplaint and accept all of the

all egations as true. 1d.. See also Rocks v. Phil adel phia, 868

F.2d 644, 645 (3d Cr. 1989) (holding that when deciding a notion
to dismss for failure to state a claim the court nust "accept as
true all allegations inthe conplaint and all reasonabl e i nferences
that can be drawn therefrom and view them in the |ight nost

favorable to the nonnoving party").

| V. Discussion

A The Guaranty

Gottfried noves to dismss Count | of the Conplaint (demandi ng
paynent under the Guaranty), arguing that Cedarbrook has failed to
all ege the specific elenents of an actionable breach of contract

claim Gottfried cites Kerrigan v. Villei, No. 95-4334, 1996 W

84271 (E.D. Pa. Feb. 28, 1996) (requiring allegations of "the
exi stence of a contract, which created the duties of the defendant,
the failure of the defendant to conply with his duties, the damges
suffered by plaintiff as a result of the breach, and the ful

satisfaction by plaintiff of his own obligations under the

contract") (citing Public Serv. Entertai nnent G oup v. Phil adel phia

Elec. Co., 722 F. Supp. 184, 219 (D.N.J. 1989)). According to
Gottfried, Cedarbrook must allege that: (1) the whol esal e market
val ue of the inventory at National's Cedarbrook Plaza | ocati on was

| ess t han $300, 000 -- as opposed to the |iquidation value; (2) that

v



Cedar brook obtai ned an appraisal of the inventory; and that (3)
subsequent to this appraisal, Cedarbrook i ssued al egitinmate denmand
to Cottfried to pay the difference between the value of the
i nventory and $300, 000. In the absence of these assertions, argues
Gottfried, Cedarbrook ultimately fails to allege (1) CGottfried' s
failure to comply with his contractual duties, (2) the extent of
Cedar br ook’ s damages, and (3) Cedarbrook's full satisfactionof its
contractual obligations. Gottfried asserts that w thout these
condi tions precedent, Cedarbrook's breach of contract claimon the
Guaranty is not ripe for adjudication

Cedar br ook protests that the Conpl ai nt establishes a breach of
contract action by alleging that Gottfried pronptly agreed to pay
Cedar brook upon National's default, that all applicable cure
periods have expired, and that GCottfried owes the difference
bet ween $300, 000 and the fair market val ue of the actual inventory.
Mor e specifically, Cedarbrook maintains that filing and servingthe
present Conplaint -- which calls for paynent under the Guaranty --
constitutes a "demand," and the Lease is silent in prescribing the
manner in which "demand" shall occur. Neither the Guaranty nor the
Lease, argues Cedarbrook, require an appraisal prior to paynent,
and a condition precedent requiring as much nust be explicitly
stated in the Guaranty.

The Court finds that the Conplaint adequately states a cause
of action for breach of contract. Cedarbrook's general theory is
that Gottfried agreed, through the Guaranty, to provi de Cedar br ook

wi th the difference between $300, 000 and t he val ue of the i nventory
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at National's Cedarbrook Plaza store in the event of National's
default. National has defaul ted; Cedarbrook wants to collect; and
Gottfried is not paying. Cedarbrook thus successfully alleges (1)
t he exi stence of a contract which created Gottfried' s duties under
the Guaranty (Conpl. 11 5-6); (2) CGottfried' s failure to conply
with these duties (Conpl. ¥ 22); (3) Cedarbrook's damages as a
result of CGottfried s breach (Conpl. § 22); and (4) Cedarbrook's
full satisfaction of its obligations under the contract, i.e.
waiting for the expiration of the cure periods. (Conpl. 1 9-10,
11) .

Concededl y, the | ease requi res Cedar brook to "demand" paynent .
Nei t her the Lease nor the specific Guaranty provisions, however,
descri be exactly how a demand is to be made. In the absence of

such an explanation, the Court considers the filing of the

Conpl ai nt a demand for CGuaranty paynents. See e.d., In re Ful ghum

Constr. Corp., 78 B.R 146, 153 (M D. Tenn. 1987) (noting, in an

action brought by a bankruptcy trustee against the debtor's sole
sharehol der to recover preferential transfers, that "[g]enerally
interest should be paid fromthe tinme a demand was nade for a
return of property, or, in the case where no demand was nmade, from
the date the conplaint was filed to the entry of the judgnment” and
concluding that "[t]he filing of the conplaint in this action

constituted a demand"), rev'd on other grounds, 872 F.2d 739 (6th

Cr. 1989); Inre Foreman Indus., Inc., 59 B.R 145, 155 (S.D. Chio

1986) (finding that "where no demand for paynent had been made

prior to the commencenent of this case, the filing of the conpl ai nt

9



constitutes such a denmand").

Simlarly, the Lease does not inpose any specific obligation
on Cedarbrook to appraise the value of the inventory before
demandi ng paynent. The Lease woul d have to specifically articul ate

a condition precedent requiring this. See Mellon Bank, N A V.

Aetna Bus. Credit, Inc., 619 F.2d 1001, 1007, 1016 (3d G r. 1980)

(noting "[t]he rule in Pennsylvania is that a condition precedent
to an obligation nust be expressed by clear |anguage or it will be
construed as a prom se or covenant. Language not clearly witten
as a condition precedent is presuned not to be, unless the contrary

appears to be the intention of the parties"); Acne Markets, Inc. v.

Federal Arnored Express, Inc., 648 A 2d 1218, 1220 (Pa. Super. Ct.

1994) (noting "[while the parties to a contract need not utilize
any particular words to create a condition precedent, an act or
event designated in a contract wll not be construed as
constituting one unless that clearly appears to have been the
parties' intention").

The Court finds unpersuasive CGottfried s argunent that the
Conpl ai nt does not al |l ege the i nventory's whol esal e val ue. Wet her
t he purported $50, 000 value of the inventory is its whol esale or
i quidation val ue presents a factual question. It is possiblethat
bot h the Iiquidation and t he whol esal e val ues are $50,000. At this
stage, the Court assunes that $50, 000 i s t he whol esal e val ue of the
i nventory.

Cedar br ook need only furnish "a short and plain statenent of

the claimshowi ng that the pleader is entitledtorelief.”" Fed. R

10



Cv. P. 8(a)(2). See 5A Charles Alan Wight & Arthur R Ml ler

Federal Practice and Procedure 8 1357 (2d ed. 1990) (stating "Rule
8 indicates that a conplaint need only set out a generalized
statement of facts from which defendant will be able to frame a
responsi ve pl eadi ng. Few conplaints fail to neet this |ibera
st andard"). Havi ng acconplished this, the Court shall deny
Gottfried' s Motion to Dismss the Guaranty Count.

B. Fraudul ent Transfer

Gottfried protests that Cedarbrook |acks standing to assert
fraudul ent transfer clainms. Attenpting to assert these causes of
action, argues Cottfried, violates the automati c stay. Cedarbrook
mai ntains that its fraudulent transfer clains are not subject to
the automatic stay because this |awsuit is being brought against
Gottfried and not National.

The Bankruptcy Code's "automatic stay" precludes:

(1) the commencenent or continuation, includingthe

i ssuance or enploynent of process, of a judicial,

adm ni strative or other action or proceedi ng agai nst the

debtor that was or could have been commenced before the

commencenent of the case under this title, or to recover

a claim against the debtor that arose before the
comrencenent of the case under this title;

* * %

(3) any act to obtain possession of property of the
estate or of property fromthe estate or to exercise
control over property of the estate .

11 U S.C. A 8 362(a) (West 1993 & Supp. 1997). The purpose of the
automatic stay is to give "the debtor a 'breathing spell' by

halting the collection process. It enables the debtor to attenpt

11



a repaynent or reorganization plan with an aimtoward sati sfying

existing debt.” Inre Siliciano, 13 F.3d 748, 750 (3d Cir. 1994)

(citation omtted).

This provision results in a "broad stay of litigation, lien
enforcement, and other actions, judicial or otherw se, that are
attenpts to enforce or collect prepetitionclains . . . . and stays
a wde range of actions that would affect or interfere wth
property of the estate, property of the debtor, or property in the
custody of the estate.” 3 Collier on Bankruptcy § 362.01 (1996).
More specifically, 8 362 ains:

to prevent a chaotic and uncontrolled scranble for the
debtor's assets inavariety of uncoordi nat ed proceedi ngs
indifferent courts. The stay insures that the debtor's
affairs will be centralized, initially, inasingleforum
inorder to prevent conflicting judgnents fromdifferent
courts and in order to harnonize all of the creditors’

interests with one another. The autonmatic stay prevents
creditors from reaching assets of the debtor's estate
pi ece-neal and preserves the debtor's estate so that all

creditors and their clainms can be assenbled in the
bankruptcy court for a single organized proceedi ng.

In re Colonial Realty Co., 980 F.2d 125, 133 (2d Gr. 1992)
(citations omtted).

Section 362 "applies to al nost any type of formal or inforna
action taken agai nst the debtor or the property of the estate.” 3
Collier on Bankruptcy 9 362.03 (1996). In fact, Courts have
extended the automatic stay to prohibit creditors frominitiating
proceedi ngs all eging fraudul ent transfer of the debtor's assets.

A substantial body of case law stands for the
proposition that commencenent of bankruptcy stays any

state court fraudul ent conveyance actions involving a

debtor or his transferees. The case | aw reaches this
conclusion by two different paths. ©One line of cases

12



hol ds that fraudul ently transferred property constitutes
property of the debtor's estate, pursuant to 8 541(a) (1),
because the debtor retains an equitable interest in such
property. Consequently, those cases state that §
362(a)(3) of the Bankruptcy Code stays an act by a
creditor to 'obtain possession of the property of the

estate.’ Thus, pursuing a debtor's spouse to recover
property fraudulently transferred vi ol ates the automatic
st ay.

A second | ine of cases holds that any property that
the trustee recovers, pursuant to 8 550 of the Bankruptcy
Code, becones property of a debtor's estate under 8§
541(a)(3); wuntil the trustee recovers the property,
however, it does not constitute property of the debtor's
estate. Nonethel ess, these courts hold that any state
court lawsuit torecover a fraudul ent conveyance vi ol at es
the automatic stay under 8 362(a)(1l), an action 'to
recover a cl aimagainst the debtor.’

In re Fletcher, 176 B.R 445, 452 (Bankr. WD. Mch. 1995).

The progenitor of the first approach i s Mortgageanerica Corp.

V. The Anerican Nat'l Bank of Austin (In re Mortgageanerica,

Corp.), 714 F.2d 1266 (5th Cr. 1983), where the American Nati onal
Bank of Austin ("Anerican") obtained a judgnent against the
Mor t gageaneri ca Corporation. Anerican then filed a separate
| awsuit against Joe R Long, who controlled Mortgageanerica,
claimng Long deliberately stripped Mrtgageanerica of its assets
and defrauded its creditors. Specifically, Arerican brought cl ai ns
agai nst Long based upon the "corporate trust fund" doctrine, the
"denuding the corporation" theory, and the Texas Fraudul ent
Transfers Act, Tex. Bus. & Com Code Ann. 88 24.02-.03 (Vernon
1968). One nonth after Anerican brought its suit against Long,
Mor t gageaneri ca was forced i nto i nvol untary bankruptcy. The United
States Court of Appeals for the Fifth Grcuit found that the

automatic stay prohibited American from pursuing the separate
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| awsui t agai nst Long:

An action under the Fraudulent Transfers Act is
essentially one for property that properly belongs tothe
debtor and to which the debtor has fraudulently
transferred in an effort to put it out of reach of the
creditors . . . . The automati c stay under section 362(a)
t hus applies and prevents a creditor fromcontinuing to
pursue a cause of action under the Texas Fraudul ent
Transfers Act after a petition for bankruptcy has been
filed . . . . Actions for the recovery of the debtor's
property by individual creditors under state fraudul ent
conveyance | aws would interferewith this estate and with
t he equi tabl e di stribution schene dependent upon it, and
are therefore appropriately stayed under 8§ 323(a)(3).
Any other result would produce near anarchy where the
only discernable organizing principle wuld be first-
come-first-served. Even w thout the Bankruptcy Code and
the policies that support it, we would be reluctant to
el evate such a principle to a rule of |aw

Id. at 1275-76 (citations omtted).

The second approach has its origins in Colonial, where
i nvoluntary bankruptcy proceedings were initiated against a
partnership and its two general partners. Subsequent to the
bankruptcy proceeding, the Federal Deposit Insurance Corporation
("FDIC'), acting as receiver for failed creditors of the
partnership, instituted a separate | awsuit agai nst transferees of
the general partners to recover transferred funds, alleging that
t he general partners conveyed such funds in an effort to hinder,

del ay, and defraud the FDI C Li ke Mortgageanerica, the United

States Court of Appeals for the Second Circuit found, albeit
enpl oying different reasoning, that the automatic stay precluded
the FDIC from bringing the separate |lawsuit. Colonial, however,

did not accept Myrtgageanerica's view that the separate |awsuit

agai nst the transferees threatened "property of the estate.”

14



| f property that has been fraudulently transferred
isincluded inthe 8 541(a) (1) definition of property of

the estate, then 8 541(a)(3) is rendered neani ngless with

respect to property recovered pursuant to fraudul ent

transfer actions. Further, the inclusion of property
recovered by the trustee pursuant to his avoi dance powers

in aseparate definitional subparagraph clearly reflects

t he congressional intent that such property is not to be

consi dered property of the estate until it is recovered.

Id. at 131 (citations omtted). Colonial still found the automatic
stay applicabl e, however, because "[u] pon analysis, a third-party
action to recover fraudulently transferred property is properly
regarded as undertaken 'to recover a clai magai nst the debtor' and
subject to the automatic stay pursuant to 8§ 362(a)(1)." See
Colonial, 980 F.2d at 131-32.

O her courts, while acknow edging the divergent approaches
enployed in these cases, still <consider them a source of
instruction when deciding whether to prevent creditors from
initiating a separate lawsuit to recover fraudulently transferred
property. Recently, the United States Bankruptcy Court for the

Southern District of Chio foll owed Mort gageaneri ca notw t hst andi ng

Col oni al because "[d]espite Colonial Realty, the Fifth Crcuit

continues to adhere to Mdrtgageanerica . . . . . [Colonial]

qgquesti oned only the rational e upon whi ch Mort gageaneri ca was based;

it agreed with the outcone in that case and reached the sane

outcone.” In re Swallen's, Inc., 205 B.R 879, 882 n.2 (Bankr.

S.D. Ohio 1997) (citations omtted). See also Fletcher, 176 B.R

at 452 (concluding "[r]egardless of the differenceinrationale for
their conclusions, the courts agree that comrenci ng a bankruptcy

case stays any state court fraudul ent conveyance actions by a
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creditor"). I ndeed, Mortgageanerica still presents a viable
appr oach. ?

In the case sub judi ce, Cedarbrook all eges that both Nati onal
and CGottfried are stripping National of its assets in an effort to
hi nder, delay, and defraud creditors. (See Conpl. 1 19, 24-30).
The automati c stay prohi bits Cedarbrook frominitiating, after the
filing of a bankruptcy petition, a third-party action against
GCottfried to recover fraudulently transferred property. Such an
action is both one "to recover a claimagainst the debtor” and "to
obt ai n possession of property of the estate" as contenpl ated by 88
362(a)(1) and (a)(3). Accordingly, the Court wll grant
Gottfried's Motion to Dismss Cedarbrook's fraudulent transfer

claimand its clai munder the Uniform Fraudul ent Transfer Act. ®

> See e.qg., Inre Ciswell, 102 F.3d 1411, 1417 n.27 (5th
Cir. 1997) (stating "[e]ven though a Second Circuit decision
[Colonial] has criticized part of our reasoning, the
Mort gageaneri ca deci sion remains binding precedent in this
circuit"); S.I. Acquisition, Inc. v. Eastway Delivery Serv., Inc.
(Inre S. 1. Acquisition, Inc.), 817 F.2d 1142, 1150 n.9 (5th Cr.
1987) (stating "[o]ur decision and analysis in [ Murtgageanerical]
has been cited wth approval by several courts and represents the
accepted interpretation of the scope of section 362(a)(3) stays")
(citing Cunberland G| Corp. v. Thropp, 791 F.2d 1037, 1042 (2d
Cr.), cert. denied, 479 U. S. 950, 107 S. . 436 (1986); Delgado
Ol Co., Inc. v. Torres, 785 F.2d 857, 861 (10th Cir. 1986); and
In re Central Heating & Air Conditioning, Inc., 64 B.R 733, 735-
37 (N.D. Ohio 1986)); In re G ccone, 171 B.R 4, 5 n.2 (Bankr.
D.RI. 1994) (noting "[we agree with the holding of Colonial on
this issue, but do not follow that case in its abandonnent of
Mort gageanerica as to the estate property issue. W find no
acceptabl e reason for departing fromthe Mortgageanerica
hol ding") (citation omtted).

® Cottfried also attacks the particularity w th which
Cedar brook has pled its fraudulent transfer clainms. The Court
need not assess the particularity of Cedarbrook's allegations of
fraud, however, in light its decision with respect to the scope
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Cedar brook contends, in the alternative, that even if the
automatic stay prohibits the fraudulent transfer claim the Court
shoul d sever the fraudulent transfer claimand place it in civil
suspense. The Court declines to exercise this option. The
statutory bar inposing a broad stay of litigation in 8§ 362
precl udes Cedarbrook fromstating a viabl e cause of acti on agai nst
Gottfried for fraudulent transfer. In the absence of relief
aut hori zed by the Bankruptcy Court, the Court nust do nore than

just sever the unsustainable claim It nust dismss it.

C. Al ter Ego Theory

Cedar br ook argues that the Conplaint clearly states a cause of
action for alter ego liability by alleging that National's
princi pal and sol e sharehol der, Gottfried, transferred corporate
assets to a newly created corporate entity. According to

Cedar brook, this new entity anounts to nothing nore than a

of the autonmatic stay.

The particularity issue is, nonethel ess, capable of
repetition. Specifically, the Court notes that had Cedar brook
al l eged common | aw fraud, as opposed to fraudul ent transfer,
against CGottfried -- with the appropriate particularity as
required by Fed. R Cv. P. 9(b) -- the autonmatic stay m ght not
apply. See In re Phar-Mr, Inc. Sec. Litig., 164 B.R 903, 905
(WD. Pa. 1994) ((1) finding automatic stay was not violated by a
separate lawsuit claimng violations of state securities |aws,
fraud, and negligent m srepresentation because those clains were
di stinct and personal to the plaintiffs and (2) relying on
authority that (a) "property of the debtor cannot be extended to
i ncl ude the separate obligations of the non-bankrupt third
party;" and (b) "[an] action for negligence agai nst accounting
firmalleging that creditors relied on false financial statenents
[is] personal to [the] creditors and cannot be asserted by [the]
trustee of debtor") (citations omtted).
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continuation of the debtor [National], forned solely to act as a
repository for National's assets and thereby to hinder, delay, and
defraud National's creditors. Gottfried protests that the
automatic stay prohibits Cedarbrook's alter ego claim The Court
agr ees.

The Court finds anple authority to support the proposition
that the automati c stay precl udes Cedarbrook frombringing a claim
against Cottfried based on an alter ego theory of liability. St.
Paul Fire and Marine Ins. Co. v. PepsiCo, Inc., 884 F.2d 688 (2d

Cr. 1989) provides instruction. St. Paul reviewed cases from
other United States Circuit Courts of Appeal s t hat have deci ded t he

issue. See id. at 696-99 (exam ning specifically Steyr-Daimer-

Puch of Am Corp. v. Pappas, 852 F.2d 132 (4th Cr. 1988); Koch

Refining v. Farnmers Union Cent. Exch., Inc., 831 F.2d 1339 (7th

Cr. 1987), cert. denied, 485 U S. 906, 108 S. C. 1077 (1988);

M xon v. Anderson (In re Ozark Restaurant Equip. Co.), 816 F.2d

1222 (8th Gr.), cert. denied, 484 U.S. 848, 108 S. C. 147 (1987);

S.1. Acquisition [5th Cr.]; and Delgado [10th Cir.]). Areviewof

t hese decisions led St. Paul to the follow ng concl usion:

We agree with those courts that have held that the
determ nation of whether a claim nay be brought by a
credi tor of a bankrupt corporation outside the bankruptcy
proceedi ngs depends on an anal ysis of state |aw. Under
t he Bankruptcy Code, the bankruptcy trustee may bring
clains founded, inter alia, on the rights of the debtor
and on certainrights of the debtor's creditors. Whether
the rights belong to the debtor or the individual
creditors is a question of state |aw

* * %
If aclaimis a general one, with no particularized
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injury arising fromit, and if that claim could be
brought by any creditor of the debtor, the trustee is the
proper person to assert the claim and the creditors are
bound by the outcome of the trustee's action . . . . The
clains, if proved, would have the effect of bringing the
property of thethird party into the debtor's estate, and
t hus woul d benefit all creditors. It therefore would be
illogical to distinguish between this type of claim
against a third party and a cl ai m agai nst the debtor.

* * %

Therefore, because an alter ego claim is the
property of the estate, and because the injury in this
case is a generalized one, which is already being
litigated by the bankruptcy trustee and by t he unsecured
creditors' commttee, [Plaintiff] does not have standi ng
to assert its alter ego claimoutside of the bankruptcy
pr oceedi ng.

ld. at 700-05 (citations omtted). St. Paul's concl usion conported
with those reached by the United States Courts of Appeals for the
Fourth, Fifth, Seventh, and Tenth G rcuits.

Only Ozark, a decision fromthe United States Court of Appeals
for the Eighth Crcuit, reached a different result. Ozar k
acknow edged that "causes of action belonging to the debtor at the
commencenent of the case are included within the definition of
property of the estate,” and "whenever a cause of action 'bel ongs'
to the debtor corporation, the trustee has the authority to pursue
it in bankruptcy proceedings.” Ozark ultimately found, however,
t hat where:

the applicable state |aw makes such obligations or

liabilities run to the corporate creditors personally,

rather than to the corporation, such rights of action are

not assets of the estate under Section 541(a) that are

enforceabl e by the trustee under Section 704(1). Inthis

respect, we recogni ze that generally the corporate vei

is never pierced for the benefit of the corporation or

its stockhol ders. This general statenent of the lawis
followed in Arkansas, where the courts have held that a
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corporate entity is to be disregarded only if the
corporate structure is illegally or fraudulently abused
to the detriment of a third person. Thus, the
obligations and liabilities of an action to pierce the
corporate veil in Arkansas do not run to the corporation,
but tothird parties, e.q., creditors of the corporation.

* * %

Because the corporate entity will be disregarded
under Arkansas law only if it has been abused to the
detriment of a third person, and because the nature of
the alter ego theory of piercing the corporate veil nakes
it one personal to the corporate creditors rather than
the corporation itself, it is axiomatic that the claim
does not becone property of the estate under Section
541(a) (1), nor is it enforceable by the trustee under
Section 704(1).

Qzark, 816 F.2d at 1224-25 (citations omtted). *

The Court finds that Cedarbrook presents a claim for
"generalized" harm The injury alleged "is primarily to the
corporation, and is injury to the plaintiff creditor only insofar
as it decreases the assets of the corporation to which he nust | ook
for satisfaction of his debt]. Thus,] the suit is for a tort

suffered by the corporation, and properly brought by the trustee.”

* The United States Court of Appeals for the Third G rcuit
has not spoken to the issue. A few |lower courts have noticed the
di vergence in approaches but have refrained fromreaching a
deci sion. See Al genene Bank Nederland, N.V. v. Hallwood Indus.,
Inc., 133 B.R 176, 179-80 (WD. Pa. 1991) (noting that "[t]he
Court of Appeals for the Third Crcuit has not yet spoken on the
i ssues addressed in Matter of S.I. Acquisition"); Begier v. Price

Wat er house, 81 B.R 303, 305 (E.D. Pa. 1987) (refraining from
deci di ng whi ch approach is nore appropriate). Phar-Mr neither
i nvoked nor rejected the approach taken in S. 1. Acquisition,
noting "S.1. Acquisition has no bearing on the instant action
because the Debtor and Coopers are separate, unaffiliated
entities, and while the Debtor may be entitled to an award of
damages from property of Coopers, a judgnent in favor of the
Debt or would not transformthe entire assets of Coopers into
property of the Debtor." Phar-Mr, 164 B.R at 906.
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Begier, 81 B.R at 305. The claimis not personal to Cedar brook.
See id. (noting "if there is a special danage to the creditor
suing, not comon to other creditors, then it is a persona
creditor action which the trustee nmay not pursue").

Cedar brook's alter ego claimrests on all egati ons that the new
corporation is the alter ego of Cottfried, a fiduciary, who is
fraudulently transferring assets. Cedar brook avers "general™
injury that is not specific to any particular creditor because the
purported conduct alleges the dissipation of assets belonging to
National's estate. Thus, other creditors, besides Cedarbrook,
stand to suffer injury. Allowng the claimto proceed would, in
effect, elevate Cedarbrook to the status of a preferred creditor
with rights superior to those of National's other creditors. See
St. Paul, 884 F.2d at 704 (noting "Pepsi Co's harmis precisely that
suffered by all other creditors of CL and Lee Way: because CL and
Lee WAy were used by Banner to preferentially pay off debts owed to
Banner, all other creditors of CL and Lee Way fell into di sfavored
positions" and describing the "proper renedy” in alter ego action
as "bring[ing] an action alleging preferential or fraudul ent
transfer of assets"); Begier, 81 B.R at 306 (listing, as exanpl es
of general clains brought on behalf of all creditors, a "claimto
recover fraudulently transferred property of the debtor under a
theory of corporate trust fund or state fraudul ent transfer action

[or an] alter ego action to recover preferential transfers
and to hold the alter ego liable for the obligations of the

debtor") (citations omtted).
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Not wi t hst andi ng Ozark, which constitutes a mnority view and
rests specifically on Arkansas | aw, the Court finds persuasive the
| ogic enployed in St. Paul. Cedarbrook fails to supply the Court
W t h any Pennsyl vani a case suggesting t hat Pennsylvanialawmrrors
Arkansas |law on this issue. Cedarbrook also fails to denonstrate
how the harmit alleges represents particularized injury. On the
contrary, the harmalleged is general as it nerely involves the
di ssi pation of assets belonging to National's estate. It therefore
affects all of National's creditors. Accordingly, Cedarbrook's
alter ego claimfails.”®

An appropriate O der follows.

> By letter dated May 30, 1997, Cedarbrook infornmed the

Court that National filed, in the United States Bankruptcy Court
for the Southern District of Florida, a "Motion to Dismss [Its]
Chapter 11 Case." The Court notes, however, that dism ssal of
National's Chapter 11 case subsequent to Cedarbrook's filing the
instant | awsuit against Gottfried does not alter the fact that

t he Bankruptcy Code barred both the fraudulent transfer and alter
ego clainms in the instant action at the tinme Cedarbrook filed it.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CEDARBROOK PLAZA, | NC. : ClVIL ACTI ON
V.
JEFFREY GOTTFRI ED NO 97-1560
ORDER

AND NOW this 4th day of June, 1997, upon consideration of
Defendant's Mdtion to Dismss the Conplaint (Doc. No. 2) and
Plaintiff's Menorandum in Opposition thereto (Doc. No. 3), ITIS
HEREBY ORDERED THAT:

1. Defendant's Mtion is GRANTED IN PART AND
DENI ED I N PART.

2. Def endant's Motion is DENIED with respect to
Count |I.

3. Def endant’'s Motion is GRANTED with respect to
Count 1|1.

4, Def endant's Motion is GRANTED with respect to
Cedarbrook's attenpt to assert a claim for
alter ego liability against CGottfried.

5. Count Il of the Conplaint is DI SM SSED.

BY THE COURT

John R. Padova, J.
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