IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SPHERE DRAKE | NSURANCE CO. , : ClVIL ACTION
et al. :

V.

ZAKLOUL CORPORATION t/ a :
SAN JUAN MEAT MARKET, et al. NO. 96-8123

Newconer, J. June , 1997
MEMORANDUM

Presently before this Court are plaintiffs' Mtion for
Summary Judgnent, and defendants' response thereto. For the
reasons that follow, this Court grants in part and denies in part
plaintiffs' notion for summary judgnent.

| . Backqground

Plaintiffs' filed this instant declaratory judgnent
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action?® agai nst defendants,® seeking a declaration that they have

The plaintiffs are Sphere Drake |nsurance Conpany, Terra
Nova | nsurance Conpany, Union America |nsurance Conpany, Sai nt
Paul Rei nsurance Conpany, Copenhagen Rei nsurance Conpany and John
Robert Clare Syndicate. Al of the plaintiffs are legal entities
organi zed and exi sting under the laws of the United Ki ngdom and
mai ntai ning their principal places of business in London,
Engl and.

?28 U.S.C. 8§ 2201-2202. Section 2201(a) provides, in

rel evant part:
In a case of actual controversy wthin its jurisdiction .

any court of the United States, upon the filing of an

appropriate pleading, may declare the rights and other | egal
relations of any interested party seeking such declaration,
whet her or not further relief is or could be sought. Any
such declaration shall have the force and effect of a fina
j udgnent or decree and shall be reviewabl e as such.

28 U S.C. § 2201(a).

%The defendants are the Zakloul Corporation ("Zakloul"), a
Pennsyl vani a Corporation which nmaintains a principal place of
busi ness known as "San Juan Meat Market" in Phil adel phi a,
Pennsyl vani a, Mjaswar Mustafa, and Nael Mustafa, who are both



no duty to provide coverage and/or indemify defendants or any
ot her insureds under a business policy of insurance, Policy Nunber
BSA- 10141, for any |l osses alleged to have been caused in the fire
of April 11, 1996, at 429 Lehigh Avenue, Phil adel phia,
Pennsyl vania. Plaintiffs also assert a claimagainst defendants
for insurance fraud pursuant to 18 Pa. Cons. Stat. Ann. 8§ 4117.
Def endants have filed a counterclaimfor bad faith pursuant to 42
Pa. Cons. Stat. Ann. 8 8371, alleging that plaintiffs have refused
to honor their obligations under the terns of the i nsurance policy
in bad faith.

The facts wunderlying this action are as follows.
Plaintiffs i ssued a busi ness policy of insurance (the "Policy") to
"T/A San Juan Meat Market/Zakl oul Corporation”™ with the policy
nunber: BSA-10141. The Policy's effective dates of coverage were
Novenber 17, 1995 to Novenber 17, 1996. On April 11, 1996, afire
occurred at the San Juan Meat Market. On this day, Nael Mistafa
| eft the subject building between 6:05 p.m and 6:10 p.m At the
time he left, he had | ocked all the doors and arned the building's
security alarm system Moj aswar Mustafa has stated that Nael
Must afa was the only person who had keys to the San Juan Meat

Market at the time of the fire.*

citizens of the Country of Lebanon but maintain principle places
of residence in Phil adel phia, Pennsylvania. At the time of the

incident in question herein, Mjaswar Mistafa was a sharehol der

of Zakl oul and Nael Mistafa was the manager of the San Juan Meat
Mar ket on behal f of Zakl oul .

“I'n their response, defendants state that they |eased their
store from Kwang Bum Ki m and San Ja Ki m who were the owners of
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At approximately 6:24 p.m, the fire was discovered in
the San Juan Meat Market. Li eutenant Harold Young of the
Phi | adel phia Marshall's O fice determ ned that the fire origi nated
in the San Juan Meat Market. Additionally, he noted that the
building in question was secured/locked at the time the fire
departnent arrived on the scene and that there was no evi dence of
forced entry. Lt. Young concluded that the cause of the fire was
arson and that there were two points of origin in the rear of the
San Juan Meat Market. Because the second floor suffered extensive
fire damage, Lt. Young was unable to determine if there was a third
poi nt of origin on the second floor. Lt. Young al so indicated that
t here was a door on the second floor through which a person coul d
access the San Juan Meat Market from the adjoining "hoagie shop."

Joseph O Drain, a cause and origin expert, generally
concurred with Lt. Young's conclusions. O Drain found that the
fire was caused by arson and that there were two points of origin
inthe rear of the San Juan Meat Market. O Drain also elimnated
all accidental causes of the fire. Sanples of fire debris, which
were taken by O Drain fromthe areas of origin, tested positive for
kerosene. No other scientific evidence has been produced as to how
the fire started or the location of its origin.

At the tine of this fire, the San Juan Meat Market was

429 Lehi gh Avenue. The Kins al so owned property whi ch adj oi ned
429 Lehi gh Avenue from whi ch they operated a "hoagi e shop."

Def endants assert that it was possible to access their store from
t he "hoagi e shop."” Defendants al so suggest that the Kins nay
have possessed keys to the San Juan Meat Market.
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protected by a security systeminstall ed and nai ntai ned by Victor
Security, Inc. A report regarding the alarm activity in the San
Juan Meat W©Market has been produced by Victor Security, Inc. This
report indicates that zone 3 was triggered at 6:19 p.m and that
zone 1 was triggered at 6:21 p.m Zone 3 nonitored the "left rear
door infra red notion detector,” and zone 1 nonitored the "sil ent
pani ¢ behi nd counter” button. No other notion detectors | ocated in
the building were activated before or after that tine. Janes
Val entine, an expert in security systenms who conducted an
investigation into San Juan Meat Market's security system
concluded that the fire triggered both detection devi ces.
Subsequent to the fire, Zakl oul through Myj aswar Must af a
and Nael Mustafa nmade a claimof |oss under the policy. Follow ng
the notice of |oss, defendants requested that Zakloul submt
certain docunents and that the Mustafas submt to exam nations
under oath. Plaintiffs specifically requested all records that
pertain to debt owed by the defendants. Al t hough defendants
produced nunerous records, plaintiffs maintainthat they still need
further docunents in order to properly eval uate defendants' cl ai ns.
On  Septenber 21, 1996, Myjaswar and Nael Mistafa
submtted to an exam nation under oath at which they allegedly
testified falsely wwth respect to many i ssues which are material to
plaintiffs' evaluation of defendants' claim At this exam nation,
Moj aswar Mustafa testified that neither hinmself nor the Zakl oul
Cor poration had ever been sued. He further testified that Zakl oul

had no outstanding bills. At this exam nation, M)jaswar was
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presented with Zakloul's "Proof of Loss" formwhich he testified
was correct and then signed for a second tine. The Proof of Loss
stated that neither Mjaswar Mistafa nor Zakloul had any
i ndebt edness. Nael Mistafa, at his exam nation under oath,
concurred with all answers given by Myjaswar; he specifically
testified that all of Zakloul's bills were current.

On March 27, 1997, counsel for defendants forwarded
correspondence to plaintiffs, enclosing docunents that speak to
debt owed by Zakloul to a supplier, Scrivner/Flening Foods.®> On
April 16, 1997, Nettie Brannan, as corporate designee of
Scrivner/Flem ng Foods, provided deposition testinony. Br annan
testified that Scrivner/Flem ng Foods had a business rel ati onship
wi th Zakl oul whereby it would sell Zakloul products for the San
Juan Meat Market. In 1993, the San Juan Meat Market account had
becone delinquent for an anount in excess of $77,000.

On Novenber 15, 1993, Scrivner/Fl em ng Foods sued Zakl oul
and Mojaswar Mustafa, individually, in an attenpt to recover this
debt.® As a result of this suit Mjaswar Mustafa and Zakl oul

executed three docunents: (1) a judgnent note for the anount of

°Fl emi ng Foods purchased Scrivner of Pennsylvania in July
1994. The debt referenced in plaintiffs' notion arose froma
transacti on between defendants and Scrivner and was transferred
with the ownership change. The Court wll collectively refer to
these entities as Scrivner/Flem ng Foods for the purposes of this
menor andum

®The case was captioned Scrivner of Pennsylvania, Inc. v.
Zakl oul Corporation, t/a San Juan Meat Market and Mpj aswar
Must af a, No. 2148 Novenber Term 1993, Phil adel phia Court of
Common Pl eas.




$50, 406.57; (2) a security agreenent whereby all of Zakloul's
inventory and proceeds therefrom becane coll ateral against the
judgnent note; and (3) a settlenent agreenent and rel ease which
reflected that Zakloul was indebted to Scrivner/Flem ng Foods in
t he anount of $50, 406. 57, and whi ch required a paynent of $1, 000. 00
per nmonth by Zakloul. The $1000. 00 paynents were not made during
the nonths of January and March 1996, a few nonths prior to the
fire. Nael Mustafa, on several different occasions, offered
Brannan various reasons on why Zakloul was not naking these
paynents. Specifically, on April 22, 1996, Brannan testified that
Nael Mustafa inforned her that a fire occurred at the San Juan Meat
Mar ket for which they had no insurance.

In addition to this litigation and debt, Kwang Bum Ki m
and Sun Ja Kimfiled a Conplaint for Confession of Judgnent for
Money under Pa. R Civ. P. 2951.7 In their conplaint, the Kins
al l ege that Mjaswar Miustafa failed to pay mininmum nonthly rents
and prior arrearage in the total anount of $10, 300. 00. In the
conplaint, the Kins also sought additional damages in the
approxi mate anount of $125,000. These additional damages arose
from ot her conduct by Mjaswar Mistafa alleged to have caused
injury to the Kins. The disposition of this matter is not clear
fromthe record before this Court.

Plaintiffs were also provided with an accounting of

'This action is captioned Kwang Bum Kim and Sun Ja Kimv.
Moj aswar Mustafa, No. 1316 August 1996 Term Phil adel phia Court
of Common Pl eas.




busi ness personalty destroyed as a result of the fire. The Proof
of Loss specifically states that Zakloul <clainmed a business
personal property loss in excess of $394,480.00. The records of
def endants' accountant reflect that all the property owned by
Zakl oul had an acquisition cost of only $90,532.00, including
$12,900.00 which is not the subject of defendants' claim
Plaintiffs maintain that these docunents indicate that defendants
m srepresented the val ue of the replacenent costs of the business
personal ty destroyed.

Plaintiffs presently nove for summary judgnent pursuant
to Federal Rule of Gvil Procedure 56. Plaintiffs argue that they
are entitled to a declaration that they have no duty to provide
coverage and/or indemify defendants or any other insureds under
the Policy for any | osses alleged to have been caused in the fire
of April 11, 1996. Plaintiffs argue that they do not owe a duty to
provi de coverage because defendants have commtted arson,
def endants have made material m srepresentations, and defendants
have failed to conply with condition precedents in the Policy.
Plaintiffs further argue that they are entitled to judgnent on the
i nsurance fraud count and defendants' bad faith counterclaim

Def endants rejoin that there exists genuine issues of
material fact, and as such, summary judgnment is inappropriate.
Additionally, defendants request to wthdrawtheir bad faith claim
W t hout prejudice tothembeing permtted to reassert this clai mat

a nore appropriate tinme in the future.



1. Standard of Revi ew

Atrial court may enter summary judgnent if, after revi ew
of all evidentiary material in the record, there is no genuine
issue as to any material facts, and the noving party is entitled to

judgnment as a matter of law. Long v. New York Life Ins. Co., 721

F.2d 118, 119 (3d Cir. 1983); Bank of Anerica Nat'l Trust and

Savings Ass'n v. Hotel Rittenhouse Assoc., 595 F. Supp. 800, 802

(E.D. Pa. 1984). Where no reasonabl e resol ution of the conflicting
evi dence and inferences therefrom when viewed in a |ight nost
favorable to the non-noving party, could result in a judgnent for
the non-noving party, the noving party is entitled to summary

judgnent. Tose v. First Pennsylvania Bank, N. A , 648 F.2d 879, 883

(3d Gr.), cert. denied, 454 U. S. 893 (1981); Vines v. Howard, 676

F. Supp. 608, 610 (E.D. Pa. 1987).

The party noving for summary judgnent has the burden of
proving that there are no genuine issues as to any material fact,
and that he is entitled to judgnent as a matter of |law Hollinger
v. Wagner M ning Equip. Co., 667 F.2d 402, 450 (3d Cr. 1981);

Cousins v. Yeager, 394 F. Supp. 595, 598 (E.D. Pa. 1975). The

burden then shifts to the non-noving party to present opposing
evidentiary material beyond the allegations in the conplaint

showi ng a di sputed i ssue of material fact. Sunshine Books, Ltd. v.

Tenple Univ., 697 F.2d 90, 96 (3d Gr. 1982); Goodway Mtg., Inc.

v. Faul kner Advertising, Inc., 545 F. Supp. 263, 265, 267-68 (E.D.

Pa. 1982). The non-noving party nmust present sufficient evidence

for a jury to return a verdict favoring that party. Anderson v.

8



Li berty Lobby, Inc., 477 U S. 242, 249, 106 S. C. 2505 (1986).

[l Di scussi on

As an initial matter, this Court notes that the | aws of
t he Commonweal th of Pennsylvania will govern this action. This
case is before this Court pursuant toits diversity of citizenship
jurisdiction. 28 U S.C. 8§ 1332(a). A district court in a
diversity action shall apply the choice of |aw rules of the forum
state in determning which state's law will be applied to the

substantive i ssues beforeit. Klaxonyv. Stentor Electric Mg. Co.,

313 U. S. 487, 496, 61 S. Ct. 1020, 1021, 85 L. Ed. 1477 (1941).
Since Pennsylvania is the forum state, its choice of |law rules
control. Pennsyl vania conflicts principles dictate that an
i nsurance contract is guided by the lawof the stateinwhichit is

delivered. Travelers Indem Co. v. Fantozzi ex rel. Fantozzi, 825

F. Supp. 80, 84 (E.D. Pa. 1993). In this case, the contract was
delivered i n Pennsyl vani a to a naned i nsured who was a Pennsyl vani a
resident. Thus, Pennsylvania | aw shall govern this case.

Viewing the evidence in a light nost favorable to the
defendants, the Court finds that genuine issues of material fact
exi st as to whet her defendants conmtted arson. Although thereis
no dispute that the fire in the San Juan Meat Market was caused
intentionally, there is a factual dispute as to who started this
fire. The circunstantial evidence points to the Miustafas, and Nael
in particular. To begin, there is evidence that the business was

doi ng poorly; indeed, the business was failing to pay its bills and
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rent. Additionally, the store was i nsured and woul d be covered for
any | osses caused by an accidental fire. Thus, a plausible notive
has been established for arson.

The circunstantial evidence on the night of the fire
i ndi cates that Nael Mustafa had the opportunity to conmt arson.
Nael left the store on April 11, 1996 between 6:05 and 6:10 p. m
At 6:24 p.m, the fire was discovered in the San Juan Meat Market.
Mbj aswar Mustafa testified that Nael was the only person with the
keys to the store, and fire departnent officials' indicated that
there was no forced entry into the store. The fire investigators
also note that there were at |east two points of origin of the
fire, strongly indicating that this fire was intentionally set.
Based on this evidence, it is fair to say that a jury would not be
remss in concluding that Nael started this fire.

However, no direct evidence has been produced that the
Must af as, personally or through agents, started the firein the San
Juan Meat Market. Additionally, sone evidence indicates that the
Ki ms, owners of the building in which the San Juan Meat Market was
| ocat ed, had access to the San Juan Meat Market through the second
fl oor. Def endants al so aver that the Kins had requested to be
listed as additional insureds under a property damage insurance
policy that defendants would be required to nmaintain. Based on
this evidence, defendants claimthat it nmay have been the Ki ns who

started the fire.?®

8Def endant s al so argue that former enpl oyees may have had
keys to the San Juan Meat Market, and thus the opportunity to
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Al t hough plaintiffs have set forth a persuasi ve argunent
that defendants were responsible for arson, plaintiffs have not
conclusively established that defendants caused the fire, nor
elimnated the possibility that others nay have started the fire.
Viewi ng these facts in a light nost favorable to defendants, the
Court cannot conclude that there exists no genuine issues of
material fact.

Plaintiffs further maintain that the policy should be
voi d because def endant s have made numer ous materi a
m srepresentations during the course of plaintiffs' investigation.
The Policy provides:

Conceal nent, fraud. This entire policy shall be void,
whet her before or after aloss, the insured has wilfully
concealed or msrepresented any material fact or
ci rcunmstance concerning this insurance or the subject
thereof, or the interest of the insured therein, or in
the case of any fraud or false swearing by the insured
relating thereto.

Under Pennsyl vania |aw an insurance policy is void for
m srepresentati on when the i nsurer establishes three elenents: (1)
that the m srepresentation was false; (2) that the insured knew
that the m srepresentation was fal se when nmade or made it in bad

faith; and (3) that the representation was material to risk being

insured. New York Life Ins. Co. v. Johnson, 923 F.2d 279, 281 (3d

Cr. 1991) (citations omtted). Viewng the evidence in a |light
nmost favorable to defendants, the Court finds that there exists no

genui ne i ssues of material fact as to whether the policy should be

have started the fire.

11



voi d because of material m srepresentations made by defendants.

The follow ng m srepresentations were nmade during the
course of the insurers' investigation. First, Mbjaswar Mustafa
testified under oath that he and Zakl oul had never been sued. This
was a clear msrepresentation. As stated above, Mjaswar was
personal ly named in two |l awsuits that were directly related to his
business. I n one of these |lawsuits, Zakloul was sued. Thus, no
dispute exists as to whether Mbj aswar Mustafa uttered
m srepresentations wth respect to whether he or Zakl oul had ever
been sued. Instead, the only question that exists is whether
Moj aswar Must af a knewt hat he was uttering such m srepresentations.

Moj aswar Mustafa argues that he did not know he was
m srepresenting his prior litigation history because he did not
understand the questions posed at his exam nation. Def endant
mai ntai ns that he did not understand the questi ons because he does
not speak English well and the questions were being asked through
an interpreter. Mjaswar Miustafa further argues that they he did
not understand what was neant by the phrase, "have you ever been
sued, " because he possesses a nuch different understanding as to
what a lawsuit is because he was raised under Islamc Law, a
religious law, which is nuch different then the comon | aw.

The Court first rejects the argunment that Myjaswar
Must af a did not understand the questions because they were being
asked through an interpreter. There sinply is no evidence of
record that would indicate that WMjaswar Mistafa could not

understand the questions being asked by the interpreter.
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Nevert hel ess, Mjaswar has rai sed a question of fact as to whet her
he understood the question as to whether he had been previously
sued. The Court finds that Mjaswar may have had difficulty in
under st andi ng what was exactly bei ng asked of himdue to his poor
English and his experience under I|slamc Law. Thus, the Court
finds that a genuine issue of material fact exists as to whether
Mbj aswar Mustafa m srepresented his prior litigation history.

Nonet hel ess, the Court does find that Mjaswar Mistafa
made wilful msrepresentations with respect to debt owed by
Zakl oul . On behal f of Zakl oul, Mjaswar Mustafa signed a Proof of
Loss which indicated that Zakloul had no indebtedness. At his
exam nation, he was presented with this same Proof of Loss which he
read, testified was correct, and then signed for a second tine. By
presenting this Proof of Loss formto the insurers, it is evident
that Zakloul and Mjaswar wlfully msrepresented Zakloul's
i ndebt edness. Contrary to Mojaswar Miustafa's representations,
Zakl oul was indebted to Scrivner/Fl em ng Foods. In settlenent of
a suit brought by Scrivner/Fl em ng Foods, Mjaswar, as president of
Zakl oul , signed a judgnment note in favor of Scrivner/Fl em ng Foods.
He al so executed a security agreenent and "settl enent agreenent and
rel ease" wherein Zakl oul prom sed to nmake nonthly paynents in the
amount of $1, 000. 00, which they failed to make i n January and March
of 1996. Thus, the Court finds that Zakl oul and Mojaswar wilfully
m srepresented Zakl oul's i ndebtedness.

Moj aswar Mustafa also wlfully msrepresented his

i ndebt edness to his |[|andlords. As nentioned above, WMjaswar

13



Mustafa was in arrears under the terns of the | ease agreenent he
entered into wth the Kins. At their exam nations, both Nael and
Mbj aswar Mustafa failed to nention this i ndebt edness.
Additionally, the Proof of Loss docunent stated that Mjaswar had
no personal indebtedness. As the record denonstrates, Myjaswar
Mustafa wil fully m srepresented the exi stence of this debt owed to
hi s | andl ords.

The defendants also wilfully m srepresented t he val ue of
t he busi ness personalty lost inthe fire. Defendants, as part of
their Proof of Loss, submtted a "List of Equipnent Destroyed in
Fire" which total ed $394, 480.00. Despite this claim the records
of defendants' accountant indicate that all the property owed by
Zakl oul had an acquisition cost of only $90,532.00, including
$12,900 which is not the subject of defendants' claim This form
thus manifestly m srepresents the value of defendants' business
personalty | oss.

In response, defendants argue that they should not be
hel d responsi bl e for these m srepresentati ons because they are not
attorneys or accountants. In essence, defendants argue that their
m srepresentation with respect to the value of the personal
property was not wi |l ful because they could not be expected to know
how to properly value the property.

The Court nmust perforce reject this argunent. Defendants
candidly admt that they did not know howto value their property.
Despite this know edge, defendants, instead of hiring a

prof essi onal, decided to place arbitrary, over-inflated prices on
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their business personalty. The fact that defendants did not
actual ly knowthe true val ue of their business personalty | oss does
not make their subm ssion any |l ess of a m srepresentation. Thus,
the Court finds that defendants m srepresented the value of the
personal property lost in the fire.

Al t hough def endant s have made a nunber of
m srepresentations, these m srepresentations will not act to void

the Policy unless they were material. Parasco v. Pacific |Indem

Co., 920 F. Supp. 647, 655 (E.D. Pa. 1996). The question of
materiality is generally considered one of fact and I aw, but if the
facts m srepresented are so evidently inportant that "reasonable
m nds cannot differ on the question of materiality," then the
guestion becones one of law that the court can decide at the

summary judgnent stage. 1d. (citing Gould v. Anerican-Hawaiian

S.S. Co., 535 F.2d 761, 771 (3d Gr. 1976)). "In the context of an
insurer's post-loss investigation, "the materiality requirenent is
satisfied if the false statenent concerns a subject rel evant and
germane to the insurer's investigation as it was then proceeding.'"

ld. (quoting Fine v. Bellefonte Underwiters Ins. Co., 725 F.2d

179, 183 (2d Cir. 1984)).

In this case, there is no question that the false
statenments "concern a subject rel evant and germane" to plaintiffs
i nvestigation. Considering the circunstances of the fire
underlying this matter (that the fire was incendiary in nature), it
was relevant for the insurers to inquire into the defendants’

financial situation at the tine of and beforethe fire. Plaintiffs
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could establish a notive for commtting arson if they could prove
t hat defendants were in poor financial condition at and/ or before
the time of the fire. As such, any indebtedness of defendants
would be highly germane and relevant to the plaintiffs

i nvestigation. Therefore, the Court concludes that defendants'
m srepresentations were material as a matter of |aw.

Because defendant wi |l fully m srepresented facts that were
material to the insurance policy in question, the Court finds that
the Policy in question is void pursuant to the Policy's
"Conceal nent, fraud" provision. As such, the Court decl ares that
plaintiffs have no duty to provide coverage and/or indemify
def endants or any other insureds under the Policy for any | osses
all eged to have been caused in the fire of April 11, 1996.

Plaintiffs al so seek judgnent onits clai mthat defendant
commtted insurance fraud. Under Pennsylvania |law, a person
commts i nsurance fraud when he "[klnowingly and with theintent to
defraud an insurer or self-insured, presents or causes to be
presented to any insurer or self-insured any statenent formng a
part of, or in support of, a claim that contains any false
i nconpl ete or m sl eading information concerning any fact or thing
material to the claim" 18 Pa. Cons. Stat. Ann. 8§ 4117(a)(2).
Al t hough def endants surely submtted fal se statenentstoplaintiffs
wth respect to their claim | find that a genuine issue of
material fact exists as to whether defendants subm tted such fal se
statenents with the intent to defraud.

The existence of a party's intent to defraud generally
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presents a factual question for a jury. United States v. Thonas,
610 F.2d 1166 (3d Cr. 1979). Al t hough defendants subnmitted
certain false statenents with respect totheir claim there remains
a genui ne i ssue of material fact as to whet her def endants subm tted
such statenments with the intent to defraud. Thus, the Court denies
plaintiffs' notion for summary judgnent with respect to its
i nsurance fraud claim

Finally, plaintiffs nmove for summary judgnent on
def endants' counterclaimfor bad faith deni al of i nsurance coverage
pursuant to 42 Pa. Cons. Stat. Ann. 8§ 8371. Defendants rejoin that
they will voluntary withdrawthis counterclai mw thout prejudiceto
them filing such a claimat a nore appropriate tinme. Since the
Policy is void due to defendants' nmaterial m srepresentations,
def endants cannot, as a matter of |aw, assert a claim based on
plaintiffs' bad faith denial of insurance coverage. In addition,
the Court concludes that, as a matter of law, plaintiffs have not
acted in bad faith by investigating the legitimcy of defendants’
claim The Court thus grants sunmmary judgnment in favor of
plaintiffs on Count Il of defendants' counterclaimfor bad faith.

| V. Concl usi on

Accordingly, for the foregoing reasons, plaintiffs’
notion for sunmary judgnent is granted in part and denied in part.
The Court declares that plaintiffs have no duty to provi de cover age
and/ or i ndemify defendants or any ot her insureds under the Policy
for any | osses all eged to have been caused in the fire of April 11,

1996. Thus, judgnent is entered in favor of plaintiffs and agai nst
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def endants on Count | of plaintiffs' conplaint. Summary judgnent
is denied wth respect to Count Il of plaintiffs' conplaint.
Finally, the Court grants sunmary judgnment in favor of plaintiffs
and agai nst defendants on defendants' counterclaimfor bad faith.

AND I T I'S SO ORDERED.

Cl arence C. Newconer, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SPHERE DRAKE | NSURANCE CO. , : ClVIL ACTION
et al. :

V.

ZAKLOUL CORPORATION t/ a :
SAN JUAN MEAT MARKET, et al. NO. 96-8123

ORDER

AND NOW this day of June, 1997, upon consi deration
of plaintiffs' Mtion for Summary Judgnment, and defendants’
response thereto, and consistent with the foregoi ng Menorandum it
i s hereby ORDERED t hat:

1. Plaintiffs' Mtion for Summary Judgnent i s GRANTED
in part and DENIED in part;

2. JUDGVENT is ENTERED IN FAVOR of plaintiffs and
AGAI NST def endants on Count | of plaintiffs' conplaint and on Count
Il of defendants' Counterclaim and

3. Plaintiffs have no duty to provide coverage and/ or
i ndemmi fy defendants or any ot her insureds under a business policy
of insurance, Policy Nunber BSA-10141, for any |osses alleged to
have been caused in the fire of April 11, 1996, at 429 Lehigh
Avenue, Phil adel phia, Pennsyl vani a.

AND I T I'S SO ORDERED

Cl arence C. Newconer, J.



