
—

— he Court denies the Inovio Group’s Motion

grants Williams’s competing Motion.

Inovio Pharmaceuticals, Inc. is a “biotechnology company focused on rap

precisely designed DNA medicines” to combat infectious diseases.  

In February, Inovio’s CEO, J. Joseph Kim, 

national television “that Inovio had developed a COVID 19 vaccine” 

fter Kim’s 

announcement, Inovio’s stock price shot up by over ten percent.  (

novio had “construct[ed] 

Case 2:20-cv-01402-GJP   Document 53   Filed 06/18/20   Page 1 of 14



] vaccine within three hours” and 

Inovio’s stock soar

Inovio’s 

publicly ridiculed the company’s “ludicrous and dangerous claim that 

[it] designed a vaccine in 3 hours.”  (

Securities and Exchange Commission to “immediately HALT” trading of Inovio’s stock.  

–

company’s potential COVID –
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counsel’s direction.  

who will most “adequately represent the 

interests of class members.”  

–

which movant has “the largest financial interest” in 

movant “otherwise satisfies the requirements of Rule 23 of the Federal Rules of Civil 

Procedure.”  

have claims that “are typical of the claims . . of the class” and be able “fairly and 

adequately protect the interests of the class.”  Fed. R. Civ. P. 23(a)(3), (4); 

The initial inquiry into a movant’s typicality and adequacy “need not 

be extensive.”  

“arguments by [other] members of the purported plaintiff class.”  –

–
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“that the presumptively most adequate plaintiff” either 

(1) “will not fairly and adequately protect the interests of the class,” or (2) “is subject to 

class.”  15 U.S.C. § question “

presumptive lead plaintiff will not do a fair and adequate job.”  

fter a successful rebuttal, “the court must begin the process anew .

plaintiff is selected.”  

that “plaintiff shall, subject to the 

approval of the court, select and retain counsel to represent the class.”  

Though “the lead plaintiff’s right to select and retain counsel is not 

absolute,” , the court should defer to the lead plaintiff’s 

counsel, courts should consider, among other things, “the qualifications and experience 

of counsel” aintiff’s “legal experience and sophistication ” But “the 

ultimate inquiry is always whether the lead plaintiff’s choices were the result of a good 

bargaining.”  
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—

—

movant’s

period; (2) “the total net funds expended .

approximate losses suffered.”  
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Citron Research exposed Inovio’s “before trading commenced” on 

(Williams Opp’n 17–

“purchase

complaint” when calculating a movant’s financial interests.  (

Williams concludes that excluding all March 9 purchases from the calculations “would 

be consistent with”

purchases, “Williams has, by far, the largest financial interest of any movant.”  (

“during the class period.”  

— —

(Hr’g Tr. –

“whether the movant has 

typicality requirement” (emphasis added)). 
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– – – –

–

– – the Inovio Group’s claims differ in any 

–

– ore “arguments by [other] members of the 

purported plaintiff class” at this stage). 

Rule 23’s adequacy requirement 

greatest financial interest will “fairly and adequately protect the interests of the class.”  

A movant’s “competent class counsel” is “one of the 

the interests of the class.”  

should also consider whether the group’s composition or other characteristics “would 

preclude it from fulfilling the tasks assigned to a lead plaintiff.”  

group members need not necessarily “be ‘related ’” courts may consider 

members’ relationships (or lack thereof) when assessing the group’s adequacy.  

“had been created by the efforts of lawyers,” for example, portend a

inability to “monitor counsel in a sufficient manner” or otherwise faithfully represent 

at 267.  For similar reasons, the Third Circuit “presume[s] that groups 
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with more than five members are too large to work effectively.”  

“sophistication and interest in the litigation .

class.”  

“initial adequacy assessment.” 

declares that its members are “sophisticated investors,” 

–

— —

–

members have been friends “for decades.”  (Joint Decl. ¶

–

work “in a collective and collaborative manner,” (

–

showing of the Inovio Group’s a

–

(Williams Opp’n 10–
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Group’s own declaration, three firms 

Group’s Motion as proposed local counsel for the class.  

Conspicuously absent from the Group’s papers, Williams adds, 

“explanation what role two of [these] law firms .

group.”  (Williams Opp’n 11.)  

(Hr’g Tr. 8:21–

–

–

tances of the Inovio Group’s formation

Group’s size.

– In Lerma’s individual declaration, he 

–

Goya’s 3); (Hr’g Tr. 7:18– But because Goya “was content to 

,” she granted Lerma power of attorney to 

“ .” –
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calculating the Group’s financial interest.  

his claim that the Group “bootstrapped Ms. Goya with Mr. 

” ’n 12); , 264 F.3d at 270 (“Allegations of impropriety 

are not proof of wrongdoing.”)  But this added information lends credence to Williams’s 

the Inovio Group’s 

he presumption “that groups with more than five members are 

too large to work effectively.”  

— —

(Williams Opp’n 4–

considered moving as an individual but instead “affirmatively decided” to

“appointment as Lead Plaintiff[] in a cohesive group.”
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The Inovio Group’s explanation (or lack thereof) for Stefko’s contradictory 

the Group’s 

); (Hr’g –

the Inovio Group seems to concede that Stefko’s conduct renders him inadequate.  

–

itself from Stefko, claiming that “his decision” should not “taint the rest of the 

group.”  ( –

– –

Opp’n n.7, ECF No. 30) (collecting ou

The Inovio Group “decided to move together as a group.”  (Joint Decl. ¶

But more importantly, Stefko’s 

and the Group’s 

the Court’s conclusion that the Inovio Group is unable to adequately 
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(Williams Opp’n 18.)  But as Williams observes, —

Group’s proposed lead counsel—

Kim’s representa “before trading commenced” on March 9.  (Compl. ¶

(Williams Opp’n 17– the Inovio Group’s post

purchases expose it to “a unique reliance defense ” 

–

— —

that almost sixty percent of the Inovio Group’s purchases occurred on March 9, the 

he specter of this reliance defense will hinder the Group’s ability to 

–

Cf. City of Livonia Emps.’ Ret. Sys. v. Wyeth

in the Inovio Group’s favor, Williams must 

he has the next highest financial interest and meets Rule 23’s typicality 

Case 2:20-cv-01402-GJP   Document 53   Filed 06/18/20   Page 12 of 14



rejected the Court’s invitation to resp

(Hr’g Tr. 3:1–

group, Williams’s

’s 

– –

But unlike the Inovio Group, Williams’s pur

Citron Research’s disclosing Inovio’s misrepresentations.  

The Court therefore has no reason to think that Williams’s claims differ in any 

With fifteen “years of experience investing in the capital markets” and past 

“experience hiring and overseeing attorneys,” ( –

Williams’s choice of Robbins Geller Rudman & Dowd LLP as lead counsel
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The Court likewise approves Williams’s chosen counsel.  He 

–

– served as “lead or named counsel in hundreds 

of securities class action[s],” including , which yielded “the largest securities 

class action recovery in history.”  (Williams Mot. Ex. E, at 2, ECF No. 12

And as noted, Williams’s sophistication and “experience hiring and 

overseeing attorneys,” (Williams Mot. –

“meaningful arms length bargaining”
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Manuel Williams’s Motion (ECF No. 12) is 
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