
–

Officer Hugo Lemos asked to see Kennedy’s license and registration.  

– –

Lemos’s questions

– noticed Kennedy’s 

“red, glassy eyes” and “the smell of burnt marijuana coming from inside the vehicle.”  

–18.)  Kennedy rejects Lemos’s observations as groundless.  

Opp’n Summ. J. 2–
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– –

– –

Lemos detained Kennedy, his partner, Officer Joseph Koger, moved Kennedy’s car to a 

–

with Kennedy’s arrest. –

–

–

The first test, known as the “HGN” test,

other object a foot from the subject’s nose and slowly moving it 

–21:9).  As the subject’s eyes follow the object, the officer looks for 

–

–

subject raises one leg “about 6 inches from the ground” while counting

–

– –

– – –

– –
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– –

Kennedy’s surgery

–

–25).  On Lemos’s retelling, 

his balance and counted “2,001, 2,002 and so on” 

rather than “1,001, 1,002.”  (Lemos Dep. 46:8– –

testified that Kennedy had explained “that it was hard for him to balance because of 

[his leg] surgery.”  (Mot. for –

Kennedy’s counting from 2,000 rather than 1,000 was “a sign that he was high.”  (

– –

–

–

at 43:24.)  That said, Lemos’s most recent version ha

with his balance “[d]uring the instruction stage” of the test.  (

–

– Lemos’s 

observations that Kennedy and the car smelled of marijuana, Kennedy’s supposedly 
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–

–

3802(a)(1).  (Resp. Opp’n Summ. J. Ex. A, at 2, ECF No. 40

ohibits an individual from operating “a vehicle 

”

–

–

arrest as the sole reason for the detainer, which would last “pending disposition of [the

criminal charges.”  (Resp. Opp’n Summ. J. Ex. B, at 1, ECF No. 40

; (Hr’g Tr. 12:23–

Kennedy’s detention lasted just over six months.  Resp. Opp’n Summ. J. 

–

(Resp. Opp’n 
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(Defs.’ 

–

–

–

–

that Kennedy’s claims against Lemos for false arrest and unlawful stop should go to 

Opp’n Summ. J. 

Hr’g 
–

–
that if a constitutional violation occurred, “a reasonable official in Lemos’s or Koger’s 

position would have known that their conduct violated the law.”  (Hr’g Tr. 41:8_13.)  
—
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n.2); (Hr’g –

“material”

A “genuine dispute” exists “if the 

evidence is such that a reasonable jury could return a verdict for the nonmoving party.” 

Rather, the nonmovant must “set forth specific facts showing that 

there is a genuine issue for trial.”  

– In doing so, a court “must view the facts in 

ng party and draw all inferences in that party’s 

favor.”

credit “[u]nsupported assertions, conclusory allegations, or mere suspicions.” 
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for “

probable cause is grounded in the Fourth Amendment’s guarantee against 

unreasonable seizures.”  

a plaintiff must show “(1) that she was detained

(2) that the detention was unlawful.”  –

only “detention without legal process,” 

Supreme Court has clarified that “the Fourth Amendment governs a claim for unlawful 

pretrial detention even beyond the start of legal process,” 

resulting detention is lawful and thus “cannot become the source for a claim for false 

imprisonment.”

(Hr’g Tr. – –

asked Kennedy “to step out of the vehicle [Kennedy] was not free to leave ”  (Lemos 

–

(Hr’g Tr. – –

–

–

–
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false arrest was the proximate cause of Kennedy’s entire six

, 365 U.S. 163, 187 (1961) (explaining that § 1983 “should be read 

consequences of his actions”).

352 (3d Cir. 2016) (noting that “proximate 

causation is generally a question of fact”); 

2008) (holding that district court “correctly concluded that the record contained factual 

d whether any intervening events cut off [defendant’s] 

liability”).

must show that: “(1) ”; (2) the proceeding 

f’s favor; (3) “

.”  

–97 (3d Cir. 2014).  Police “

” have 

the first and last prongs.  (Hr’g Tr. 16:17–

–

Kennedy “suffered a deprivation of liberty as a result of the initiation of the 
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proceeding”— –

color of state law “conspire to deprive any person” of 

an “overt act 

”

“of any right or privilege of a citizen of the United States.”  

“some factual 

action.”  –

circumstantial evidence from which a reasonable factfinder could infer “a meeting of 

the minds.”  

(Hr’g Tr. 31:5–

at 295 (noting that “an 

‘conversations’ between officers about the incident”).  

–
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nothing more than Koger’s mere presence –

Police officers have “a duty to take reasonable steps” to intervene when another 

officer violates a plaintiff’s constitutional rights.  

(3d Cir. 2002).  An officer who fails to do so “is directly liable under Section 1983.”  

officer must have had “a realistic and reasonable opportunity to intervene.”  

unlawfulness of the offending officer’s con

Kennedy’s failure

(Hr’g 

–

–

was close enough to see that Kennedy’s eyes did not jerk during the HGN test or that 

(Hr’g Tr. 32:19–

reason to doubt that Lemos had probable cause for Kennedy’s arrest.  Absent such 
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upon consideration of Defendants’ 

Motion for Partial Summary Judgment (ECF No. 38), Ardell Kennedy’s Response (ECF 

No. 40) and Defendants’ Reply (ECF No. 42) and following oral argument by counsel for 

Defendants’

(Hr’g Tr. 39:9–

A suit against a municipal employee in his official capacity “is, in all respects other than 
against the [municipal] entity.”  

against individuals in their official capacities because “the analysis as to the [entity] applies” to the 
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—

—
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