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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 

COMMONWEALTH OF         :         

PENNSYLVANIA                     :  CRIMINAL ACTION 

            : 

 v.           : 

            :  

TED A. MCCRACKEN,              :  No. 19-542            

                 :  

 

MEMORANDUM 

 

Schiller, J.         September 20, 2019 

 

Ted McCracken is facing a six-count indictment in the Court of Common Pleas of 

Montgomery County. The indictment alleges various violations of Pennsylvania criminal law. 

McCracken seeks to remove his prosecution to federal court.  

Removal of a state criminal prosecution to federal court is appropriate in only four narrow 

circumstances. Three of the four statutes permitting removal of a state court prosecution – 28 

U.S.C. § 1442, § 1442(a), § 1443(2) – apply only if the state defendant is a federal government 

officer, member of the armed forces, or otherwise an agent of the federal government. These 

statutes do not apply here. 

The fourth ground for removal – 28 U.S.C. § 1443(1) – applies when a defendant would 

be unable to enforce some protection against racial discrimination guaranteed by federal law if 

their prosecution occurred in state court. Importantly, the inability to enforce general rights 

applicable to all citizens, rather than couched in the specific language of racial equality, do not 

provide a basis for removal. For example, in Strauder v. West Virginia, a defendant sought to 

remove a case from state court because a West Virginia law forbid African Americans from serving 

on juries in state court.  100 U.S. 300 (1879). There, removal was proper because West Virginia’s 

jury selection law would deprive the defendant of his federal right to have his jurors selected 
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without racial discrimination. Id. at 310-12. By contrast, in North Carolina v. Grant, removal was 

improper where the defendant alleged that a trial in state court would deprive him of his right to a 

fair trial and due process. 452 F.2d 780, 782 (4th Cir. 1972). Removal was improper in Grant 

because the rights at issue were general rights applicable to all citizens, not rights aimed at ensuring 

racial equality. 

Given the above, McCracken cannot remove his prosecution under 28 U.S.C. § 1443(1). 

Construing his petition as liberally as possible in light of his pro se status, McCracken alleges that 

removal is proper because the charges against him are fraudulent and the judge overseeing his case 

is biased against him (Pet. for Removal from State Ct. to Fed. Ct., ¶¶ 44-48). He has thus failed to 

allege that he will be denied a federal right created to prevent racial discrimination. As a result, 

this Court will deny McCracken’s petition for removal.  

An Order consistent with this Memorandum will be docketed separately.  

 

 

 



IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 

COMMONWEALTH OF         :         

PENNSYLVANIA                     :  CRIMINAL ACTION 

            : 

 v.           : 

            :  

TED A. MCCRACKEN,              :  No. 19-542            

                 :  

 

ORDER 

 

AND NOW, this 20th day of September 2019, upon consideration of Ted A. McCracken’s 

Petition for Removal from State Court to Federal Court (Document No. 1), and for the reasons 

provided in this Court’s Memorandum dated September 20, 2019 it is ORDERED that the petition 

is DENIED and this case is REMANDED to the Court of Common Pleas of Montgomery County. 

 

 

 

BY THE COURT: 

 

 
  

Berle M. Schiller, J. 
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