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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 
 
UNITED STATES OF AMERICA :  
   : CRIMINAL ACTION 
  v.  :  
    : No. 18-458 
JAMES HILL                                :  
    : 
 
 
McHUGH, J.     MARCH  11, 2019 
 

MEMORANDUM 

 
Defendant James Hill stands accused as a felon in unlawful possession of a firearm.  It was 

seized by a Philadelphia police officer who was investigating a congregation of people in a West 

Philadelphia neighborhood late on a summer night.  Mr. Hill seeks to suppress evidence of the 

confiscated firearm on the ground that the officer seized him without justification.  For the reasons 

that follow, the motion will be denied. 

Fact Finding 

A hearing was held at which Officer Eric Bond credibly testified as follows.  On July 8, 

2018, at approximately 1:40 a.m., he was patrolling the area with his regular partner Officer Travis 

Terrell in a marked police vehicle.  They entered the 4100 block of Aspen Street, which they knew 

from experience was afflicted by illegal drug activity and other street crime, including crimes of 

violence.  Officer Bond knew some of the residents of that block, including its community “Block 

Captain,” who had previously complained about drug use and individuals not from the block sitting 

on the front steps of properties.  The officers observed individuals standing on the sidewalk and two 

men sitting on the front porch of 4103 Aspen Street, a row home connected to two others.  Officer 

Bond and his partner parked their marked patrol vehicle and approached the men on the steps, 

proceeding on foot, at a slow pace, with no weapons drawn.  The two males stood up, and one 
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began to walk away, saying he did not live there.  Officer Terrell followed and questioned that 

male.   

Officer Bond approached the male who remained, later identified as Defendant James Hill, 

and in a conversational voice asked him questions to the effect of, “What’s going on?  Do you live 

here?”  According to Officer Bond, he was familiar with techniques of community policing and 

made it his habit to approach individuals in a nonconfrontational way when possible.  Mr. Hill 

claimed to live at the address and approached the door, trying the doorknob.  When the door did not 

open, Mr. Hill reached for keys and made attempts to unlock the door, without success.  As this was 

happening, he largely had his back to Officer Bond, but at a slight angle, which the officer 

described as “bladed.”  When Mr. Hill was unsuccessful in opening the door, Officer Bond resorted 

to a standard question he would ask when someone claimed a connection to a property:  What is the 

street address?  Mr. Hill was unable to provide that address.   

Initially, Officer Bond was at the ground level, and Mr. Hill was on the porch three steps 

above him.  As the conversation progressed, Officer Bond ultimately stepped up onto the porch, but 

he did not block egress from the porch.  As the officer persisted in questioning and asked Mr. Hill to 

turn around, Mr. Hill became agitated, claiming that he had recently gotten off work, and asking 

why the officer was “bothering” him.  

Officer Bond reached a conclusion that Hill did not live there, and as the conversation 

continued, he saw Mr. Hill put his hands into the front pocket of the sweatshirt “hoodie” that he was 

wearing.  Officer Bond asked Mr. Hill:  “Do me a favor, take your hands out of your pocket,” and 

Hill initially complied.  Officer Bond then observed Hill reach into his front hoodie pocket a second 

time and repeated his request that Mr. Hill keep his hands out of his pocket.  Mr. Hill again 

complied.  It was 64° at the time, a temperature that would be considered comfortable but not chilly 

on a July night in Philadelphia.  In following his usual approach, Officer Bond kept his tone 
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conversational during the inquiries and did not draw his weapon or place his hands on Mr. Hill.  

Officer Bond noticed that Mr. Hill, however, was “fidgety and agitated” and was concerned that 

Hill was “favoring” his front right pocket.  When Mr. Hill reached into it for the third time after 

having been repeatedly asked not to do so, Officer Bond reached forward and touched the front of 

Hill’s sweatshirt.  He felt a hard object, which he immediately took to be a weapon, and called out 

“gun” to his partner. 

Mr. Hill then grabbed the adjacent railing on the porch with his left hand in a struggle to get 

away from Officer Bond, who was quickly joined by his partner.  The officers subdued Mr. Hill and 

recovered the weapon. 

Because, as noted above, I find Officer Bond credible, I accept his testimony as establishing 

the facts. 

Legal Analysis 

The essence of the defense argument is that the officers’ approach and questioning 

constituted a show of authority to which Mr. Hill submitted—and therefore amounted to a seizure—

at a point when there was no reasonable basis to suspect that any criminal activity was taking place.  

I disagree.  For the reasons that follow, I conclude that no seizure occurred until the officer 

conducted what I consider to be a protective frisk, at which time Officer Bond had reasonable 

suspicion to support a stop as well as reason to believe Mr. Hill was armed, justifying the frisk. 

Because not all interactions between police and individuals constitute seizures, I must first 

address whether and when a seizure occurred.  See United States v. De Castro, 905 F.3d 676, 678-

79 (3d Cir. 2018); United States v. Lowe, 791 F.3d 424, 430 (3d Cir. 2015) (“In assessing the 

legality of a Terry stop, we must first pinpoint the moment of the seizure . . . .”).  Police seize a 

suspect when they apply physical force to restrain the suspect, or the suspect submits to a show of 

authority.  California v. Hodari D., 499 U.S. 621, 626 (1991).  A show of authority occurs when an 
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“‘officer’s words and actions would have conveyed . . . to a reasonable person’ that he was not free 

to leave.”  Lowe, 791 F.3d at 430 (quoting Hodari D., 499 U.S. at 628).  In Lowe, the Government 

conceded that a show of authority occurred when four uniformed officers pulled up in three marked 

police cars at 4:00 a.m. and approached in a hurried manner while commanding individuals to show 

their hands.  791 F.3d at 431-32.  Similarly, in United States v. Waterman, two police officers 

approached a group of individuals on a porch and commanded them to show their hands.  569 F.3d 

144, 145 (3d Cir. 2009).  When one individual did not comply, the officers pulled their weapons, 

which the Court of Appeals concluded constituted a show of authority.  Id. at 146.   

The defense argues that Mr. Hill was seized as soon as the officers arrived and Officer Bond 

began to speak with Hill.1  But the facts here do not support the contention that Officers Bond and 

Terrell made a show of authority when they approached the men.  The two officers, though they 

were uniformed and arrived in a marked vehicle, separated to interact with the men one-on-one2 and 

approached slowly and without weapons drawn.  Throughout the interaction with Hill, Officer Bond 

proceeded in a non-confrontational way.   

The defense further argues that an African American citizen in Mr. Hill’s position would not 

have felt free to leave, because of tension between law enforcement and communities of color.  

Def.’s Mot. Suppress 7-8.  I agree that courts need to recognize such tension as both real and as a 

meaningful consideration on the part of any person of color stopped as a suspect.  The Third Circuit 

                                                 
1 The defense seems to suggest that Mr. Hill may have been targeted due to a previous interaction with 
Officer Bond.  But Officer Bond testified credibly that he did not remember the previous interaction until Mr. 
Hill mentioned it after his arrest. The nature of that prior contact is also significant.  Officer Bond came upon 
Mr. Hill appearing to break into a house.  Instead of immediately arresting him, the officer paused to 
consider Hill’s explanation that the house belonged to his father.  Further inquiry revealed that Hill was 
being truthful, and no arrest resulted.   
 
2 The defense also attaches significance to the fact that the officers immediately approached the men on the 
steps but did not engage with the individuals gathered on the sidewalk.  Officer Bond testified, however, that 
neighbors had complained of individuals who did not live in the area sitting on the steps of private properties 
on that block.  I do not find it unusual or problematic that the officers prioritized addressing the individuals 
on the steps rather than those gathered on the public sidewalk.    
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recently addressed similar arguments in De Castro but rejected them because the officer’s request 

was polite and conversational, rather than an order, and he approached alone with no weapon 

drawn.  905 F.3d at 681-82.  Here, the approach was similarly non-confrontational, and both Officer 

Bond and his partner were African American—a factor that would not necessarily eliminate the 

concerns of a person in Mr. Hill’s position but may well lessen them.  Furthermore, the interaction 

took place in the presence of several other individuals gathered nearby.  Based on my assessment of 

Officer Bond’s temperament and demeanor, I cannot conclude that his mere approach was 

intimidating to such an extent that a reasonable person would not have felt free to leave.  That 

conclusion is reinforced by the fact that Hill continued his course of evasion, and his companion felt 

free to rise and begin walking away, ultimately departing without arrest. 

No show of authority occurred when the officers approached, but even if it had, I find that 

the Defendant did not submit and therefore was not seized.  Regarding submission, the defense 

again urges me to find that this case resembles Lowe.  There, the Third Circuit found that the 

defendant had submitted because he remained in front of a house when the officers converged, did 

not make any threatening gestures or otherwise move his arms, and did not reach for a weapon.  

Lowe, 791 F.3d at 433.  Here, in contrast, Mr. Hill made persistent efforts to open the door and enter 

the property, turned his body away from Officer Bond, and moved his hands toward his pocket.  

These facts undermine the defense argument that he submitted and in fact more closely resemble 

Waterman than Lowe.  In Waterman, although the officers asserted their authority by drawing their 

weapons, the Court concluded that the defendant did not submit, because he reached behind him to 

try the door and ultimately went into the house when someone else opened the door.  569 F.3d at 

145-46.  Here, Hill persistently attempted to open the door to avoid the interaction with Officer 

Bond.  



6 

The next point at which one could argue a seizure occurred is when Officer Bond asked Mr. 

Hill to remove his hands from his pocket.  Of particular relevance to this point is De Castro.  905 

F.3d 676.  There, the officer, standing a distance of at least five feet from the suspect, not touching 

the suspect, and with no weapon drawn, “used a polite, conversational, and non-threatening tone” to 

request that the suspect show his hands.  Id. at 677.  The Third Circuit concluded that, without 

additional facts to establish a show of authority, that request alone was insufficient to convert the 

encounter into a seizure.  Id. at 682-83.  Similarly, in this case, Officer Bond did not draw his 

weapon or touch Mr. Hill and was polite, conversational, and non-threatening when he said, “Do me 

a favor, take your hands out of your pocket.”  The request did not constitute a show of authority. 

Even if there had been a show of authority at this point, no seizure could have occurred 

because Mr. Hill did not submit.  Defendant Hill complied only momentarily with the first request 

to remove his hands, prompting a second request.  The Government seems ready to concede that 

Officer Bond’s second request might qualify as a show of authority.  Based upon my assessment, 

and given his explanation of his approach to neighborhood policing, I am not entirely convinced 

that even this second request rises to the level of a show of authority if he once again prefaced his 

request with “do me a favor.”  But even if one assumes that the second request was a show of 

authority, Mr. Hill still did not submit, and therefore was not yet seized, because he proceeded to 

place his hand in the pocket for a third time.   

Mr. Hill was undoubtedly seized at the moment of the frisk.  But at that point, given the 

totality of the circumstances, I have no hesitancy in concluding that the officer had reasonable 

suspicion, justifying both a stop and a protective frisk under Terry v. Ohio, 392 U.S. 1 (1968).  The 

Fourth Amendment permits brief, investigatory stops “when the officer has a reasonable, articulable 

suspicion that criminal activity is afoot.”  Illinois v. Wardlow, 528 U.S. 119, 123 (2000) (citing 

Terry, 392 U.S. at 30).  “The reasonable suspicion that justifies the Terry stop of a suspect also 
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justifies a subsequent protective frisk of that suspect, where officers have reason to believe that the 

suspect may pose a danger to the officers.”  Lowe, 791 F.3d at 430 (citing Terry, 392 U.S. at 30).  In 

determining whether reasonable suspicion existed, a court must consider the totality of the 

circumstances, including whether the suspect was in a high crime area, the time of day, the 

suspect’s behavior, and the officer’s specialized knowledge.  United States v. Hester, 910 F.3d 78, 

87 (3d Cir. 2018).   

Here, these factors support the conclusion that, at the time of the frisk, Officer Bond had 

reasonable suspicion to believe criminal activity was afoot and to believe that Defendant Hill posed 

a danger to the officers and others.  Hill and his companion were in a high crime area at 1:40 a.m.  

The officer had previously been alerted by neighbors about drug use on that specific block and 

about problems with individuals not from the block sitting on the steps of the neighbors’ properties. 

Despite claiming to live there, Defendant Hill did not know the address, nor did any of his keys 

work.  He was agitated by the officer’s questioning, persisted in his efforts to enter the property in 

response to the questioning, and repeatedly reached into his front right pocket during the 

conversation despite the requests not to do so.  These factors all support a finding that Officer Bond 

had reasonable suspicion to believe, at a minimum, that Defendant Hill was on the property 

unlawfully, justifying a Terry stop.  That reasonable suspicion further supported the protective frisk 

because Hill’s agitation and repeated movements toward his pocket made Officer Bond concerned 

for the safety of himself and others.  See Lowe, 791 F.3d at 430.  Officer Bond’s actions were 

justified, and the Motion to Suppress will therefore be denied. 

 
 
 
                 /s/ Gerald Austin McHugh 
       United States District Judge 
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