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MEMORANDUM 
 

SURRICK, J.           NOVEMBER 16, 2017   

 Presently before the Court is Defendant’s Motion to Dismiss Count One of the 

Indictment.  (Def.’s MTD, ECF No. 13 (filed under seal).)  For the following reasons, 

Defendant’s Motion will be denied.   

I. Background 

 Defendant Alejandro Meza-Magallon seeks dismissal of a charge presently pending 

against him for illegal re-entry into the United States following his deportation in 2002.  Meza-

Magallon brings this Motion under 8 U.S.C. § 1326(d), which allows aliens to challenge the 

validity of an underlying deportation order.  Meza-Magallon argues that his 2002 deportation 

should be ruled invalid under § 1326(d), and that the 2002 deportation should not be available to 

serve as the predicate deportation for the charge that he currently faces. 

A. Procedural History 

 On July 20, 2017, a grand jury returned an Indictment charging Meza-Magallon with one 

count of illegal re-entry under 8 U.S.C. § 1326(a) and (b)(1), and one count of interfering with 

United States Immigration and Customs Enforcement officers while in the performance of their 

duties under 18 U.S.C. §111(a)(1).  (Indictment, ECF No. 1.)  On September 14, 2017, Meza-
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Magallon filed the instant Motion.  On September 20, 2017, the Government filed a Response.  

(Gov’t Resp., ECF No. 14 (filed under seal).)  A Hearing on the Motion was held on October 2, 

2017.  (See Min. Entry, ECF No. 18.)  During the Hearing, Meza-Magallon testified on his own 

behalf.  (Oct. 2, 2017 Hr’g Tr. 7-47.)  The Government presented the testimony of Special Agent 

Jay Varda and offered two documentary exhibits.  (Hr’g Tr. 60-105; Gov’t Ex.’s 1, 2.)   

B. Factual History 

This Motion depends in large part on the Court’s determination of credibility.  Agent 

Varda was a credible witness.  Meza-Magallon was not.  The factual circumstances of the 

incidents in question, particularly as testified to by Meza-Magallon and Varda at the hearing on 

the Motion are set forth below. 

Alejandro Meza-Magallon1 was born on July 25, 1984, in Mexico.  (MTD ¶ 5.2)  It is 

now undisputed that Meza-Magallon was born on that date, as evidenced by a Mexican birth 

certificate which is acknowledged to be authentic.  (Hr’g Tr. 6-7.)  However, Meza-Magallon’s 

age, or what he claimed to be his age at certain times in the past, is a key point of contention in 

the dispute before the Court.    

Meza-Magallon testified that he was 14 years old when he first crossed the border from 

Mexico into the United States.  (Hr’g Tr. 9.)  He did so without being admitted by any U.S. 

immigration agency.  (MTD Ex. D; Hr’g Tr. 74.)  At that time he went to live with his mother 

and his aunts and uncles in Chicago, Illinois.  (Hr’g Tr. 9.)   

                                                 
1 Meza-Magallon contends that his birth name is actually Alejandro Meza-Cruz and denies any 
knowledge of how he came to be associated with the name Meza-Magallon.  The Government 
acknowledges that a Mexican birth certificate identifying him as Mesa-Cruz is legitimate.  (Hr’g 
Tr. 6-7.)  To avoid confusion, we refer to him as Meza-Magallon as that is the name listed on the 
Indictment.   
 
2 All page citations to the parties’ briefs and attached exhibits refer to the consecutively 
paginated ECF filing page numbers. 
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While living in Chicago, Meza-Magallon was convicted of crimes on two separate 

occasions.  In December of 2001, Meza-Magallon was arrested for his involvement in a fight and 

eventually entered a plea of guilty to one count of battery/bodily harm.  (Id. at 9-10; MTD Ex. L 

¶¶ 24-25.)  Meza-Magallon testified that he was 16 at the time of this arrest, but according to the 

birthdate listed on his Mexican birth certificate he was actually 17 years old.  (Compare Hr’g Tr. 

9-10 with MTD Ex.’s C, L ¶¶ 24-25.)  Meza-Magallon also would have been 17 at the time of 

that arrest if his age were calculated using the other birthdate associated with him of December 

28, 1983.  (MTD Ex. L.)  We note that the Illinois police records offered by Meza-Magallon 

show that at the time of his first arrest, Meza-Magallon’s birthdate was recorded as July 25, 

1984, the same date that is on his Mexican birth certificate.  (Id.)  However, Meza-Magallon 

testified that he did not learn this was his true birthdate until he was deported to Mexico in July 

of 2002, when he allegedly first procured his Mexican birth certificate.  (Id.; Hr’g Tr. 18-19.)  

Meza-Magallon was arrested again a few months later on April 29, 2002, for burglary.  

(MTD Ex. L ¶ 23.)  Meza-Magallon entered a plea of guilty to one count of burglary on June 26, 

2002.  (Id. at 23-24; MTD Ex. B; Gov’t Resp. ¶ 20; Hr’g Tr. 9-10.)  He was sentenced to 

imprisonment for a period of 116 days in county jail to be followed by two years probation.  

(MTD Ex. B.)  Although it isn’t entirely clear from the Hearing or the records, it appears that on 

June 26, 2002, he was taken into the custody of immigration services.  (MTD Ex.’s B, E.)   

When Meza-Magallon was arrested and convicted this second time, his birthdate was 

recorded as December 28, 1983, a different date from the July, 25, 1984 birthdate recorded at the 

time of his prior battery conviction.  (MTD Ex. L ¶¶ 22-23.)  The 1983 birthdate would have 

made him 18 at the time, and it appears that Meza-Magallon was charged as an adult for the 
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burglary.3  (MTD Ex. B; Hr’g Tr. 53-54.)  When asked during cross-examination how this 1983 

birthdate came to be associated with him during that time, Meza-Magallon testified that he didn’t 

know his birthdate at that time (i.e., four months after his correct birthdate was recorded in 

connection with the battery) and so he “just said it like that … without really knowing.”  (Hr’g 

Tr. 18-19.)  Meza-Magallon also testified that during the time that he lived with his mother and 

his aunts and uncles in Chicago, they never celebrated his birthday, never mentioned his 

birthday, and while he did know how old he was, he was unaware of his exact birth date.  (Hr’g 

Tr. 37-38.) 

Meza-Magallon was not released on June 26, 2002, but was held in a detention facility in 

Wheaton where he came into contact with an immigration agent, Special Agent Jay Varda.  (Id. 

at 11, 61-63.) 4  Agent Varda served Meza-Magallon with an INS Notice to Appear form, 

charging him with two separate violations:  (1) Section 212(a)(6)(A)(i) of the Immigration and 

Nationality Act, for being an alien present in the U.S. without being admitted or paroled; and (2) 

Section 212(a)(2)(A)(i)(I) of the INA, for being an alien who had been convicted of crimes 

involving moral turpitude.  (MTD Ex. D; Hr’g Tr. 72-74.)  The first charge arose from Meza-

Magallon’s illegal entry into the U.S.  (Hr’g Tr. 72-74.)  The second charge came about as a 

result of his burglary conviction.  (Id.)  Agent Varda testified that either charge would have been 

grounds for Meza-Magallon’s removal.  (Id.) 

                                                 
3 In the Motion to Dismiss and at the Motion Hearing, defense counsel argued that it was unclear 
if he was convicted as an adult or juvenile for the burglary charge.  (MTD n. 2; Hr’g Tr. 53-54.)   
 
4 It appears that this is the same facility in which Meza-Magallon was housed for his burglary 
conviction, DuPage County Jail, as he was charged in Wheaton, Illinois.  (MTD Ex. H.)  
However, Meza-Magallon did not testify as to which facility this was, and Agent Varda testified 
that he had no specific recollection of this case or where the interview of Defendant took place.  
(Hr’g Tr. 63, 66-67.) 
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Meza-Magallon testified that he couldn’t then, or now, speak any English, that he had not 

attended any school while in the U.S., and that he had only received formal education up until 

the first year of middle school in Mexico.  (Id. at 11-12.)  He further testified that he interacted 

with only one immigration agent and that the agent only spoke to him in English so he could not 

understand what was being said.  (Id. at 12-13.)  On cross-examination, Meza-Magallon again 

testified that he had no understanding of English and wasn’t able to understand the agent’s 

questions.  (Id. at 20.)  He did admit that the agent asked him for his place of birth and that he 

was able to understand and provide that information (Acapulco, Mexico), “[b]ecause he just 

went like that and asked me where I was from .. [i]n English … [h]e just said, you’re from 

Mexico. And I said, yes.”  (Id. at 20-21.)  He also testified on cross-examination that the agent 

told him he would be deported whether he signed the forms or not.  (Id. at 24-25.)  When asked 

how he was able to understand that, Meza-Magallon avoided the question, stating, “I was a 

minor, I felt intimidated. I felt, you know, rushed.”  (Id.) 

Meza-Magallon also denied or claimed not to remember being asked or answering 

questions about his parents, about when he entered the U.S., about where he worked, and about 

his address.  (Id. at 19-23.)  However, the Government entered into evidence Varda’s 

handwritten interview notes from the 2002 interview, which contain the answers to all of these 

questions.  (Gov’t Ex. 1.)  The notes contained:  the names of Meza-Magallon’s mother and 

father; his exact place of birth; a December 28, 1983 birthdate; the manner and place of his entry 

into the U.S.; his home address; his place of employment with dates and wage information; and 

his marital status.  (Id.)  Varda testified that Government Ex. 1 was in his handwriting, and that it 

was common practice to question a subject and take down this information for processing 

purposes.  (Hr’g Tr. 74-77.)  Varda also testified that the bulk of the information in Government 
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Ex. 1 had to have come from the interview with Meza-Magallon in the detention facility because 

Meza-Magallon had no prior immigration record from which he, Agent Varda, could have 

obtained this information.  (Id.)  Varda did testify that he would have had access to Meza-

Magallon’s criminal records, but Defense counsel did not question Varda on whether he would 

have been able to obtain the information contained in his handwritten notes from those criminal 

records.  Moreover, the criminal records offered by both parties do not appear to contain much of 

that information.  (Id. at 98-104.)  Although Meza-Magallon’s birth certificate does contain the 

names of his parents, Defense acknowledges that Varda did not have the birth certificate or any 

similar records at the time of his interview in 2002.  (MTD ¶ 10.)   

When questioned about the multiple birthdates, Agent Varda testified that while it was 

unusual for an alien to have two birthdates listed on a file, he had encountered such a situation 

before.  (Hr’g Tr. at 83.)  Varda acknowledged that the different records to which he would have 

had access in 2002, the TECS2 and the SOUNDEX forms, showed the conflicting birthdates.  

(Id. at 102-04.)  Varda verified that those forms contained the December 28, 1983 birthdate, the 

same date written down in his interview notes, the date given to him by Meza-Magallon.  (Id. at 

104-05; MTD Ex.’s J, K.) 

Meza-Magallon testified that he signed multiple documents given to him by Agent Varda 

during their brief interaction.  (Hr’g Tr. 13-15.)  These documents include:  an INS Notice to 

Appear; an INS Notice of Custody Determination; and a Stipulated Request for Issuance of Final 

Order of Removal, Waiver of Appearance and Hearing.  (MTD Ex.’s D, E, F.)  These documents 

explained, inter alia, that Meza-Magallon was being charged with removal under the 

immigration laws of the U.S., that he had a right to a hearing before an immigration judge, and 

that the INS had determined that he would be held in custody pending a removal hearing.  (Id.)  
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The Stipulated Request in particular was the focus of the Motion Hearing.  It is a four-

page, 18-paragraph document that describes in detail all of the legal rights that Meza-Magallon 

was waiving by signing the form.  (MTD Ex. F.)  The Stipulated Request states that the signee is 

at least 18 years old and it acknowledges that the signee’s full legal rights have been explained to 

him and that he is waiving these rights, including the right to legal representation, the right to a 

hearing before an immigration judge, the right to appeal the order of removal, and the right to 

apply for other available relief including voluntary departure.  (Id.)   

Meza-Magallon testified that no one ever translated the above documents into Spanish for 

him and that the agent simply put an ‘X’ next to the lines where he was supposed to sign and so 

he signed it.  (Hr’g Tr. 12-13.)  All of the documents attached to Defendant’s Motion to Dismiss 

are in English.  However, both the Notice to Appear and Stipulated Request contain a 

certification, signed by Agent Varda, that the document had been read and explained to Meza-

Magallon in Spanish.  (MTD Ex.’s D, F.)   

Agent Varda testified that as part of his INS training he had undergone a five-week 

immersion course in Spanish for the specific purpose of being able to communicate with aliens 

about the contents of these documents.  (Id. at 65-66, 86-88.)  Varda testified that his signature 

on the language/translation section of the forms meant that he had explained the forms to Meza-

Magallon in Spanish, and that in 2002 he had the capacity to do so because of his training and his 

frequent use of these forms.  (Id. at 66-68.)  Varda admitted that he was not fluent in Spanish and 

that he had only received Spanish instruction in that five-week course and nowhere else.  (Id. at 

86-88.)  When asked about the translation of the Stipulated Request, Varda said he could not 

recall which Spanish words he would have used to translate it, but that in 2002 he would have 
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been capable of explaining the document adequately to a Spanish speaker without going over the 

form line by line.  (Id. at 89-90.) 

Meza-Magallon repeatedly insisted that he was not told in Spanish what was happening 

to him, what would happen to him if he signed the Stipulated Request, or what his legal rights 

were regarding the deportation.  When asked if he had been served with a document that 

explained his right to go before an immigration judge, Meza-Magallon said no, denied ever 

seeing the Notice to Appear (which is in English), and said that he did not remember signing it.  

(Id. at 26-29.)  The Government then presented Meza-Magallon with a form in Spanish entitled 

“Notificacion de Derechos y Solicitud de Resolucion.”  (Gov’t Ex. 2.)   This form explains, in 

Spanish, the right to go before an immigration judge, the right to speak to an attorney, and other 

similar legal rights.  (Hr’g Tr. 27-32.)  

When presented with this document, Meza-Magallon at first attempted to avoid reading 

the form.  After some time and repeated prodding from the Government’s attorney, Meza-

Magallon acknowledged that the form had his signature on it and that it was written in Spanish 

and that it explained his various legal rights.  (Id.)  Meza-Magallon’s explanation of why he 

signed the form was that the other men with whom he was in custody were also being deported 

because of a backlash from the September 11, 2001 terrorist attacks, and that it was a time when 

“everybody was getting deported.”  (Id.)  Meza-Magallon then testified that he didn’t actually 

read the Spanish form because he didn’t know it meant he could get a lawyer.  (Id.)  He also said 

that all the potential deportees with him in the facility were just being told to sign all of the forms 

without knowing what they were.  (Id.)   

As a result of Meza-Magallon signing the Stipulated Request form, he agreed to be 

removed to Mexico in lieu of an immigration hearing.  (MTD Ex. F; Hr’g Tr. 69-70.)  
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Meza-Magallon testified that he signed the form, was taken to O’Hare Airport, and flown back to 

Mexico.  (Hr’g Tr. 14.)  

Meza-Magallon was apprehended in Montgomery County, Pennsylvania, on June 20, 

2017 and charged with illegal re-entry under § 1326(a) and (b)(1).  (Indictment ¶ 1.) As a result 

he filed this Motion. 

II. Discussion 

 Meza-Magallon has filed this Motion to attack the 2002 deportation order.  (MTD ¶ 4.)   

He argues that the Stipulated Request was an invalid waiver for two reasons.  First, because he 

was a minor, failing to notify his parents or legal guardian of the deportation charges against him 

was a violation of his due process rights and thus the waiver must be held invalid.  Second, the 

Stipulated Request is invalid because it was written in English, not translated into Spanish, and 

so his rights were never explained to him in a language he could understand.  He therefore argues 

that the waiver was not made knowingly, voluntarily, or intelligently.  Meza-Magallon further 

argues that because the waiver was invalid, he was not required to exhaust his administrative 

remedies under § 1326(d)(1) and similarly he was denied the opportunity for judicial review 

under § 1326(d)(2).  Finally, he argues that the invalid waiver of his rights rendered his 

deportation proceedings fundamentally unfair, and he suffered prejudice because the waiver 

prevented him from applying for voluntary departure in lieu of deportation, thereby satisfying 

§ 1326(d)(3). 

A. Validity of the Stipulated Request for Issuance of Final Order of Removal, 
Waiver of Appearance, and Hearing 

  
  i. Waiver Validity Law and Precedent 

An alien may validly waive his legal rights associated with a deportation proceeding, but 

only if he does so voluntarily and intelligently.  Richardson v. United States, 558 F.3d 216, 219-
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20 (3d Cir. 2009) (citing United States v. Mendoza-Lopez, 481 U.S. 828, 840 (1987)).  Where 

there is a written waiver of rights in a deportation proceeding, the alien bears the burden of 

proving that the waiver is invalid.  Id. at 222.   

A waiver will be held invalid when the alien was not advised of his rights in a language 

he could understand.  United States v. Reyes-Bonilla, 671 F.3d 1036, 1044 (9th Cir. 2012).  In 

cases where there is a written waiver, this issue frequently comes down to an issue of credibility.  

Compare United States v. Tamayo-Baez, 820 F.3d 308, 313 (8th Cir. 2016) (affirming District 

Court’s ruling that alien’s claim of not understanding stipulated request for removal was not 

credible, as alien originally testified he did not sign documents without understanding them, 

immigration officer signed translation certifications on forms, and stipulated removal form was 

both written in English and Spanish and filled out by the alien in English and Spanish) with 

United States v. Gomez, 757 F.3d 885, 893-96 (9th Cir. 2014) (finding that Government bore 

burden of proving waiver validity and holding waiver invalid because alien was unrepresented, 

was informed of his rights in a large group setting with other aliens, had limited Spanish reading 

skills, and court was not inclined to believe that the immigration officers had adequate Spanish 

language skills); see also Peralta v. Attorney Gen. of the U.S., 423 F. App’x 166, 169 (3d Cir. 

2011) (holding that alien’s claim that he didn’t understand his stipulated removal was 

contradicted by evidence that waiver was written in both English and Spanish). 

 Minor aliens are capable of validly waiving their right to a hearing before an immigration 

judge.  Reno v. Flores, 507 U.S. 292, 308-09 (1993).  In Reno, the Court analyzed a facial 

challenge to INS procedures dealing with custody and release of unaccompanied minor aliens.  

Id.  The Court held that because the minors were given the right to a hearing before an 

immigration judge, a right they could assert or waive, simply having the right satisfied due 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038640937&pubNum=0000506&originatingDoc=I0e909f00cebd11d9ab4ccba76ffe266b&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)
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process, regardless of whether the aliens exercised it.  Id.  The Court determined that automatic 

review by an immigration judge was unnecessary, as the Court’s precedent made clear that 

minors were capable of knowingly and intelligently waiving their rights in equally weighty 

contexts, such as the right against self-incrimination in criminal cases.  Id. at 309 (citing Fare v. 

Michael C., 442U.S. 707, 724-27 (1979)).   

There are, however, special rules governing the deportation process of minors.  The 

parties here argue the applicability of a trio of “notice to minors” cases involving some of those 

rules.  In Flores-Chavez v. Ashcroft, 362 F.3d 1150, 1163 (9th Cir. 2004), the Ninth Circuit held 

that a 15-year old alien could not be deported in absentia because his legal guardians had not 

been notified of his hearing.  In that case, the alien was picked up by INS, then released and 

notified that he was to appear for an immigration hearing, but no notice was provided to his legal 

guardians.  Id. at 1153-54.  The alien never appeared for the hearing and was deported in 

absentia.  Id. at 1162.  The court held that while the applicable INS regulation governing notice 

to minor aliens only spoke of minors younger than 14,5 the overall regulatory framework of the 

INS (e.g., the requirement that minor aliens be released only to a statutorily-approved adult) 

contemplated the protections of minor aliens in many regards.  Id. at 1161.  As a result, and in 

conjunction with due process concerns of notice, the court held the in absentia deportation to be 

invalid.  Id. at 1163.   

In contrast, the Eighth Circuit and the Fifth Circuit have ruled that when an alien aged 14 

or older is scheduled for a deportation proceeding, notice does not have to be given to a 

responsible adult.  In Llapa-Sinchi v. Mukasey, 520 F.3d 897, 901 (8th Cir. 2008), the Eighth 

Circuit held that service on a 14-year old minor alien was legally sufficient.  The court noted that 

                                                 
5 8 C.F.R. § 103.5a(c)(2), redesignated as 8 C.F.R. § 103.8(c)(2). 
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the Board of Immigration Appeals (BIA) had interpreted its own notice regulation to mean that 

an adult must be served with notice of a minor alien’s upcoming deportation hearing only when 

the minor alien is under the age of 14.  Id. at 899-900.   The court deferred to this BIA 

interpretation and explained that contrary to the Ninth Circuit’s holding in Flores-Chavez, this 

interpretation did not render the INS’s regulatory framework inconsistent, and more importantly, 

that minors can be responsible for their own legal status and are able to waive their constitutional 

rights in many contexts, including deportation proceedings.  Id. at 900-01 (citing Reno, 507 U.S. 

at 308-09); see also Lopez-Dubon v. Holder, 609 F.3d 642, 645-47 (5th Cir. 2010) (noting BIA’s 

reliance on the holding in Llapa-Sinchi, the rejection of Flores-Chavez, and concluding that 

service to a 17-year old minor alien does not violate due process). 

ii. Application to Meza-Magallon’s Stipulated Request Waiver 

Applying the law of waiver validity to Meza-Magallon, the question becomes:  was 

Meza-Magallon aware of the legal rights he was waiving when he signed the Stipulated Request?  

Meza-Magallon bears the burden of proving that he was not.  We are satisfied that he has failed 

to meet that burden. 

It is undisputed that Meza-Magallon was, in fact, a minor at the time that he was 

deported.  However, that fact is not dispositive as to Meza-Magallon’s ability to waive his legal 

rights.  Like many of the alien juveniles in Reno, Meza-Magallon was 17 years old at the time of 

his deportation, and no evidence has been offered that he was incapable of understanding his 

legal rights simply because of his age.  Therefore, we are left to determine whether Meza-

Magallon has shown that he did not know what he was agreeing to when he signed the Stipulated 

Request. 
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There are multiple documents from June 27, 2002, signed by both Meza-Magallon and 

Agent Varda.  All but one are written in English.  However, the one form given to Meza-

Magallon that was in Spanish clearly explained his right to legal representation and his right to a 

hearing in front of an immigration judge.  He testified that he never read the form, but he did 

sign it.  He has offered no credible reason for this Court to find that he never actually read that 

form or understood what it meant.  Prior to being shown the form, he testified that he had never 

been given any forms in Spanish.  When confronted with contradictory evidence, his demeanor 

visibly changed.  He attempted to not look at the document, and it took repeated requests from 

the Government’s attorney for him to acknowledge what the document said.  The only 

explanation he gave was a story about 9/11, anti-immigrant bias, and mass deportations.  Meza-

Magallon’s testimony with regard to the statement of rights on the Spanish form which he signed 

was not credible. 

We also find that Meza-Magallon was not credible regarding his English language 

proficiency.  Meza-Magallon lived in the U.S. for approximately three years prior to his 

deportation in 2002.  While it is certainly true that immigrants who arrive in the U.S. at an older 

age often have greater difficulty learning English,6 Meza-Magallon’s own testimony 

contradicted his claim that he does not speak or understand English.  On several occasions, he 

was able to understand Agent Varda’s English.  For example, he was able to understand Varda’s 

question about his place of birth, and he was able to understand when Varda told him he would 

be deported whether he signed the papers or not.  Even more damning, he claimed not to have 

answered numerous questions posed to him by Varda, and yet Varda’s handwritten notes contain 

                                                 
6 See Bleakey & Chin, Age at Arrival, English Proficiency, and Social Assimilation Among U.S. 
Immigrants, 2 No. 1 Am. Econ. J. Appl. Econ. 165 (2010)  (noting that immigrants from non-
English speaking countries who arrive in the U.S. after age nine have significantly lower 
English-speaking proficiency than other younger immigrants). 
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information that only could have come from Meza-Magallon.  For example, the only document 

other than Varda’s notes offered by the parties that contains the name of Meza-Magallon’s 

parents is his Mexican birth certificate.  However, neither the Defense nor the Government claim 

that Agent Varda had access to that birth certificate in 2002.  To the contrary, Defendant notes in 

his Motion that Varda did not have any information from the Mexican Consulate that would have 

contradicted the accuracy of the 1983 birthdate. 

Similarly, while Agent Varda’s Spanish proficiency may have been limited, Meza-

Magallon did not provide evidence sufficient to call into question Varda’s basic ability to explain 

standard INS forms and legal rights to Spanish-speaking aliens.  While some of the forms were 

complex, Varda testified that it was not his practice to go line by line through the forms 

explaining each sentence.  However, Varda had received specific training on how to explain the 

content of those forms in Spanish and he had done so for Spanish-speaking individuals on 

hundreds of occasions.  His basic language ability and his experience in conjunction with the 

Spanish form explaining in detail Meza-Magallon’s legal rights, which Meza-Magallon no doubt 

read, convinces us that Agent Varda adequately explained to Meza-Magallon what it would 

mean for him to sign the Stipulated Request. 

Turning to the issue of Meza-Magallon’s birthdate, again we find that Meza-Magallon 

simply was not credible.  Meza-Magallon testified that he did not know and couldn’t remember 

his true birthdate, because he was too young and never celebrated his birthday in the United 

States.  He was not questioned on whether he did so while still in Mexico.  Nevertheless, it is 

clear that his true 1984 birthdate was given in connection with his first arrest for battery.  Yet 

somehow, only four months later when he was arrested for burglary, his birthdate was recorded 

as being in 1983.  Then, when Agent Varda spoke to Meza-Magallon, in the same detention 
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facility where he had just been held on the burglary charge, Meza-Magallon told the agent that 

his birthdate was December 28, 1983.  This is corroborated by Varda’s interview notes which 

contain that date.  We don’t know why Meza-Magallon provided different birthdates in 

connection with different criminal convictions and legal entanglements, but it is apparent that he 

did. 

With regard to the “notice to minors” cases, we find the Ninth Circuit’s reasoning 

unpersuasive.  The immigration notice regulation clearly states that minors under the age of 14 

require special notice, not minors in general.  Moreover, the BIA has rejected the Ninth Circuit’s 

interpretation of that regulation.  We accept the BIA interpretation and we agree with the Eighth 

Circuit and the Fifth Circuit.  In addition, these cases are about giving notice to responsible 

adults who are in charge of released minors, so that those adults can make sure the minors 

actually show up for their hearings.  That is not the case here.  In this case, Meza-Magallon was 

not released before his deportation matters began.   

Finally, the record reveals that Meza-Magallon intentionally misled Agent Varda into 

believing he was 18 years old.  He cannot now turn around and say it was unfair to treat him as 

an adult.  Putting aside for a moment the fact that his being 17 would not preclude him from 

waiving his rights to a hearing, Meza-Magallon’s treatment as an adult came about because of 

his own actions.  In his Motion, Meza-Magallon argues that if he had been treated as a minor, he 

would have been released pending his hearing and then would have been able to challenge the 

1983 birthdate.  However, as discussed above, he was aware of the fact that he was born in 1984.  

Only he knows why he gave the 1983 date.  He cannot now use this as a vehicle to challenge his 

2002 deportation.  
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Meza-Magallon has failed to satisfy his burden of showing that his signed waiver is 

invalid.  The evidence before the Court shows that Meza-Magallon sufficiently understood his 

rights both as explained to him by Agent Varda and via the INS form written in Spanish, that 

Meza-Magallon and Varda communicated in both Spanish and English, and that Meza-Magallon 

intentionally misrepresented his true birthdate.  Accordingly, we are compelled to conclude that 

Meza-Magallon’s signing of the Stipulated Request constituted a valid waiver of his rights in 

relation to his deportation. 

B. Meza-Magallon’s § 1326(d) Collateral Attack on his 2002 Deportation 

Notwithstanding Meza-Magallon’s failure to establish that his waiver was invalid, we 

will address his collateral attack on his prior deportation. 

Under 8 U.S.C. § 1326(d), when an alien is charged with illegal re-entry under 

§ 1326(a)(1) or (b), the alien may challenge the validity of the prior deportation order on which 

the illegal re-entry charge is predicated.  In order to successfully attack the prior deportation, the 

alien must establish:  (1) that he exhausted any administrative remedies that may have been 

available to him for relief; (2) that the deportation proceedings improperly deprived him of the 

opportunity for judicial review; and (3) that the entry of the prior order was fundamentally 

unfair.  8 U.S.C. § 1326(d)(1)-(3); see also United States v. Charleswell, 456 F.3d 347, 351 (3d 

Cir. 2006) (noting that this formulation is a codification of the Supreme Court’s ruling in 

Mendoza-Lopez, 481 U.S. 828).  Section 1326(d)(3), the fundamental unfairness prong, has two 

parts.  The alien must show (i) that the prior deportation proceedings suffered from a 

fundamental defect and (ii) that the result of that defect was prejudicial to the alien.  Charleswell, 

456 F.3d at 971.  The alien bears the burden of proof as to each element of § 1326(d).  

Richardson, 558 F.3d at 223. 
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  i. Exhaustion of Administrative Remedies under § 1326(d)(1) 

 Meza-Magallon does not argue that he exhausted his administrative remedies as required 

by § 1326(d)(1).  Instead, he contends that he is exempted from this requirement because he was 

inadequately informed of his rights to seek administrative remedies when he signed the allegedly 

invalid waiver.  The Government responds that the waiver is valid, and Meza-Magallon was 

adequately informed of his rights and is not exempted from the requirement. 

 The Third Circuit has held that where an alien’s stipulated waiver was found valid, the 

alien could not then claim that he should be exempted from the exhaustion requirement.  

Richardson, 558 F.3d at 223.  In Richardson, the petitioner-alien claimed that his stipulated 

waiver was invalid for failure to notify him of available administrative remedies.  Id. at 222.  The 

court disagreed, finding that the waiver was valid and that the alien could not rely on the valid 

waiver to exempt him from the exhaustion requirement of § 1326(d)(1). 

The Second Circuit and the Ninth Circuit have held that where an alien was not informed 

by an immigration judge of the right to apply for discretionary deportation relief, the alien’s 

waiver may be found invalid because it was not knowing and intelligent.  See United States v. 

Sosa, 387 F.3d 131, 136-37 (2d Cir. 2004); United States v. Ortiz-Lopez, 385 F.3d 1202, 1203-04 

(9th Cir. 2004).  These holdings follow from a split with the Third Circuit over whether a failure 

to inform an alien of his statutory eligibility for relief under the now-repealed § 212(c)7 of the 

INA is fundamentally unfair, as discussed infra in the analysis of § 1326(d)(3).  It suffices to say 

here that the Third Circuit has not held that a failure to inform an alien of possible discretionary 

relief exempts the alien from the exhaustion requirement of § 1326(d)(1).  

                                                 
7 Section 212(c) of the INA previously gave the Attorney General discretion to waive removal 
for aliens facing deportation for having committed non-aggravated controlled substance offenses.  
See, e.g., United States v. Torres, 383 F.3d 92, 95-96 (3d Cir. 2004) (explaining § 212(c) relief 
and its legislative enactment and repeal).  
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Meza-Magallon cannot show that he exhausted his administrative remedies, and because 

his Stipulated Request waiver was valid, he cannot claim exemption from that requirement.  

Moreover, he cannot rely on the holdings of the Second Circuit and the Ninth Circuit discussed 

above.  First, Meza-Magallon’s waiver has been found valid, and the Stipulated Request 

explicitly states that Meza-Magallon was waiving his right to any discretionary relief, including 

voluntary departure.  Second, the law in this Circuit does not support the proposition that he 

could claim exemption even if he had not been informed of the possibility of discretionary relief.  

Accordingly, Meza-Magallon has not satisfied the exhaustion requirement of § 1326(d)(1). 

  ii. Deprivation of Opportunity for Judicial Review under § 1326(d)(2) 

 Meza-Magallon similarly argues that his invalid waiver prevented him from seeking 

judicial review of his deportation order.  Again, the Government responds that Meza-Magallon 

validly waived the opportunity to seek judicial review. 

 The Third Circuit has held that where an alien is misled to believe that he has no 

opportunity for judicial review, the lack of an affirmative notice of the right to appeal may 

combine to constitute a denial of meaningful opportunity for judicial review.  Charleswell, 456 

F.3d at 357 (citing a line of cases in agreement, including United States v. Copeland, 376 F.3d at 

61, 68-69 (2d Cir. 2004)).  In Charleswell, the alien, acting pro se, was allowed to check a box 

on a form indicating his intent to contest the results of his immigration status determination.  Id. 

at 356-58.  However, this same form told the alien he was not entitled to a hearing before an 

immigration judge.  Id.  The court found that this language was misleading, since nowhere on the 

form did it notify the alien that he was entitled to judicial review in federal court.  Id.  Therefore, 

the court held that the alien had been denied the opportunity for judicial review under 

§ 1326(d)(2).  The court also noted that the speed with which aliens are deported after 
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immigration status determinations often deprives aliens of the opportunity to appeal their case. 

Id.; see also Copeland, 376 F.3d at 67-69 (holding that too brief a time interval between issuance 

of the deportation order and removal of the alien will practically foreclose the alien’s opportunity 

to seek judicial review).8 

 Here, Meza-Magallon’s circumstances are different from the circumstances of the alien in 

Charleswell.  Meza-Magallon was not misled as to what his legal rights were, including his 

ability to seek judicial review.  To the contrary, Meza-Magallon was adequately informed of his 

right to legal representation, his right to go before an immigration judge, his right to appeal the 

deportation order, and the various other legal and administrative rights he was waiving by 

signing the Stipulated Request.  Accordingly, Meza-Magallon cannot claim he was denied the 

opportunity of meaningful judicial review as required by § 1326(d)(2). 

iii. Fundamental Unfairness and Prejudice under § 1326(d)(3) 

 Meza-Magallon’s § 1326(d) attack is premised on the notion that his waiver was invalid 

because he was a minor and was unable to understand what rights he was waiving.  He argues 

that because he was deported pursuant to an invalid waiver, his deportation was the result of 

fundamental unfairness.  He further argues that he suffered prejudice because, as a juvenile, he 

                                                 
8 Similar to the Second and Ninth Circuit’s treatment of § 1326(d)(1), those circuits have also 
held that where the failure to inform an alien of discretionary deportation relief rises to the level 
of fundamental unfairness, the court may find that the alien was denied a meaningful opportunity 
for judicial review under § 1326(d)(2).  See United States v. Sosa, 387 F.3d 131, 137-38 (2d Cir. 
2004) (holding that alien was denied opportunity for judicial review because he was not 
informed of eligibility for § 212(c) relief and speed of deportation made judicial review 
unrealistic); see also United States v. Rojas-Pedroza, 716 F.3d 1253, 1262-63 (9th Cir. 2013) 
(explaining that Ninth Circuit law holds that immigration judge’s failure to inform alien of 
apparent eligibility for discretionary relief deprives alien of opportunity for judicial review 
because “an alien who is not made aware that he has a right to seek relief necessarily has no 
meaningful opportunity to appeal the fact that he was not advised of that right”) (internal 
quotation omitted).  However, as discussed above regarding the applicability of the law in these 
circuits to this case, the Third Circuit has not held similarly regarding § 1326(d)(1) or (2), and as 
discussed infra regarding § 1326(d)(3), is not likely to. 
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would have been entitled to the discretionary relief of voluntary departure under 8 U.S.C. 

§ 1229c.  He claims that he was prejudiced by failing to receive voluntary departure in the first 

instance, and because a voluntary departure cannot serve as a predicate deportation order for an 

illegal re-entry charge under § 1326(a), he suffered prejudice again when that first deportation 

was used to charge him in the present case. 

a. Fundamental Unfairness 

 The Third Circuit has said that “[t]here are at least two avenues by which a [deportation] 

proceeding can be fundamentally unfair.”  Charleswell, 456 F.3d at 359-60.  First, “a proceeding 

may be fundamentally unfair where it deprives an alien of some substantive liberty or property 

right such that due process is violated.”  Id.  “Second, a proceeding may be fundamentally unfair 

where an agency has violated procedural protections such that the proceeding is rendered 

fundamentally unfair.”  Id. at 360.   

In United States v. Torres, 383 F.3d 92, 103-06 (3d Cir. 2004), a pre-Charleswell 

decision, the Third Circuit recognized only one category of fundamental unfairness under 

§ 1326(d)(3), the deprivation of due process.  In Torres, the alien claimed that his deportation 

proceeding was rendered fundamentally unfair when the immigration judge erroneously 

concluded that the alien was not eligible for discretionary deportation relief under § 212(c).  Id.  

The court held that the immigration judge had made an error of law regarding the alien’s 

eligibility, but that it did not amount to a due process violation and therefore was not 

fundamentally unfair.  Id.  The court reasoned that because § 212(c) relief is discretionary, “a 

matter of grace rather than right,” the alien could not claim a due process liberty interest in the 

mere consideration of such relief.  Id.  The court analogized this distinction between 

“consideration of relief” and “favorable exercise of relief” to parole of prisoners, noting that 
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while there is no constitutional right to parole, where a state creates a parole system that 

statutorily mandates release on certain conditions, consideration for parole may then implicate 

due process protections.  Id.   

In Charleswell, the Third Circuit expanded the definition of fundamental unfairness to 

include those violations of procedural protections “so core to the fairness of a proceeding” that 

their deprivation may render a proceeding fundamentally unfair.  Charleswell, 456 F.3d at 360.  

The petitioner-alien in Charleswell was not informed of his statutorily prescribed right to seek an 

appeal of his reinstatement order and was led to believe by a confusingly-worded INS form that 

he was not allowed to appeal his deportation order to a judge.  Id. at 360-61.  This was the first 

time that the Third Circuit had acknowledged the ‘procedural violation’ theory of fundamental 

unfairness.  Noting that Charleswell was effectively denied the right to appeal and the manner in 

which that denial occurred, the court held that the functional deprivation of Charleswell’s 

statutory right to appeal was a procedural violation that rose to the level of fundamental 

unfairness.  Id. 

We find that a failure to be informed of the discretionary deportation relief of voluntary 

departure does not rise to the level of fundamental unfairness as defined by the Third Circuit.  

The Third Circuit has held that a failure to be informed of § 212(c) discretionary relief is not a 

due process violation and thus not fundamentally unfair under § 1326(d)(3), as have the majority 

of other circuits.  See, e.g., United States v. Aguirre-Tello, 353 F.3d 1199, 1204-05 (10th Cir. 

2004) (finding that immigration judge’s failure to advise alien of eligibility for § 212(c) relief 

was not a constitutional violation); United States v. Lopez-Ortiz, 313 F.3d 225, 231 (5th Cir. 

2002) (finding that § 212(c) relief is not a liberty or property interest warranting due process 

protection). But see Copeland, 376 F.3d 70-72 (holding that denial of right to be informed of 
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discretionary relief could be a fundamental procedural error regardless of whether it would be 

granted); United States v. Ortiz-Lopez, 385 F.3d 1202, 1204 (9th Cir. 2004) (holding that alien’s 

due process rights were violated during deportation proceeding because immigration judge failed 

to inform him of eligibility for discretionary voluntary departure relief).   

Moreover, while Charleswell held that there is a non-due process-based ‘second avenue’ 

for showing fundamental unfairness, we do not find that the right to be informed of discretionary 

relief is at all similar to the core procedural protections enumerated in Charleswell.  The non-

constitutional procedural protections described in that case are essentially the equivalents of 

constitutional rights, e.g., the right to legal representation at an immigration hearing as compared 

to the right to an attorney in a criminal matter.  Unlike the right to an attorney or the right to an 

appeal, the right to be informed of discretionary relief is not easily analogized to these other 

enshrined “core” protections.  To the contrary, as the Third Circuit held in Torres, discretionary 

relief is not a similarly protected interest. 

Finally, the Third Circuit has recently held that where an alien has signed a valid waiver 

that covers the alleged procedural defects complained of by the alien, “those procedural defects 

cannot serve as the basis for a claim of fundamental unfairness.”  Richardson, 558 F.3d at 224 

(reaffirming that a failure to be informed of eligibility for § 212(c) relief does not render a 

deportation proceeding fundamentally unfair).   

Here, Meza-Magallon cannot establish that his deportation was fundamentally unfair 

under § 1326(d)(3).  He argues that his proceedings were fundamentally unfair because he did 

not understand the Stipulated Request and so did not understand the rights he was waiving, 

including the opportunity to apply for voluntary departure. 
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As discussed above, there is ample evidence that Meza-Magallon understood his rights as 

explained to him by Agent Varda and that he waived those rights knowingly, voluntarily, and 

intelligently. 

In addition, the Stipulated Request signed by Meza-Magallon clearly states that the 

signee is waiving the right to apply for any deportation relief, including voluntary departure.  

Even if Agent Varda did not explain every line of the Stipulated Request form, Meza-Magallon 

was made aware that by signing the form, he was giving up any right to contest deportation or 

seek any relief, which is the entire essence of the Stipulated Request.  As the Third Circuit held 

in Richardson, validly waived procedural rights cannot serve as the basis for a claim of 

fundamental unfairness.  Meza-Magallon validly waived his right to apply for any deportation 

relief, including voluntary departure.  Therefore, he cannot establish that his deportation was 

fundamentally unfair based on his valid waiver of that right. 

Finally, if we were to hold that even after signing a fully informed and valid waiver that 

Meza-Magallon’s deportation was unfair because Agent Varda did not explain to him the 

intricacies of every possible form of relief for which he was possibly eligible, then it is unclear 

how any waiver for removal would pass muster under § 1326(d).  Where, as here, there is a 

validly executed and detailed written waiver of rights, an alien in Meza-Magallon’s position 

cannot claim his deportation was fundamentally unfair.   

b. Prejudice  

Even if Meza-Magallon could somehow show that his deportation was fundamentally 

unfair, he would still be required to show that he was prejudiced by that unfairness.  Charleswell, 

456 F.3d at 361-62.  Meza-Magallon argues that he was prejudiced by the Stipulated Request 

because he was denied the opportunity to receive voluntary departure under 8 U.S.C. § 1229c.   
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To show prejudice under § 1326(d)(3), an alien must establish that there was a reasonable 

likelihood that the result would have been different if the error in the deportation proceeding had 

not occurred.  Id.  A majority of circuit courts employ this standard.  Id.  Even the Ninth Circuit, 

which ostensibly has a “plausibility” standard, essentially requires aliens to show a reasonable 

likelihood of a different outcome but for the fundamentally unfair error.  See, e.g., United States 

v. Valdez-Novoa, 780 F.3d 906, 917-21 (9th Cir. 2015) (finding it was not plausible that alien 

would have had different outcome, even where alien had marshaled a significant amount of 

analogous BIA precedent in his favor). 

Section 1229c provides aliens with a discretionary remedy of voluntary departure in lieu 

of being subjected to removal as a result of deportation proceedings.  8 U.S.C. § 1229c(a)(1).  

Under the voluntary departure regulation, immigration judges have discretion to grant the relief 

either prior to completion of removal proceedings or at the conclusion of the removal 

proceedings.  8 C.F.R. § 1240.26.  The regulation places fewer statutory restrictions on the 

granting of voluntary departure when it occurs prior to completion of removal proceedings.  

8 C.F.R. § 1240.26(b), (c).  Meza-Magallon argues that if he had understood he was able to 

apply for voluntary departure then he would have done so.  Therefore, we will determine 

whether there was a reasonable likelihood that he would have been granted voluntary departure if 

he had applied for voluntary departure prior to the completion of removal proceedings, i.e., under 

the less-stringent standard of 8 C.F.R. § 1240.26(b). 

An alien may be granted voluntary departure by an immigration judge prior to 

completion of removal hearings if the alien:  (1) makes the request prior to or at the master 

calendar hearing; (2) makes no additional requests for relief or withdraws any outstanding 

requests; (3) concedes removability; (4) waives appeal of all issues; and (5) has not been 
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convicted of a crime described as an “aggravated felony” in 8 U.S.C. § 1101(a)(43) and is not 

deportable as a saboteur, terrorist, or similar national security threat under 8 U.S.C. § 1227(a)(4).  

8 C.F.R. § 1240.26(b)(1).   

Section 1101(a)(43) defines theft offenses like burglary as an aggravated felony if the 

imprisonment for the offense is at least one year.  8 U.S.C. § 1101(a)(43).  The BIA has held and 

the Third Circuit has affirmed that this length of time refers to the sentence imposed, not served.  

Duran v. Attorney General of United States, 321 F. App’x 222. 224 (3d Cir. 2009) (citing United 

States v. Maldonado-Ramirez, 216 F.3d 940, 943-44 (11th Cir. 2000)).   

Here, Meza-Magallon has two prior criminal convictions, one for battery and one for 

burglary.  He appears to have been released on the battery charge with no sentence imposed on 

him, although the documents provided by the parties do not make this entirely clear.  With regard 

to the burglary, the criminal records provided appear to show that Mega-Magallon was sentenced 

to 116 days with 24-months probation.  Since 116 days is less than one year, neither of Meza-

Magallon’s criminal convictions fit within the § 1101(a)(43) definitions of aggravated felony, 

and nothing that the parties have presented suggests otherwise.  As none of the other statutory 

requirements of the regulation present an issue here, we find that Meza-Magallon was statutorily 

eligible for voluntary departure under § 1229c at the time of his deportation.9 

                                                 
9 In the Motion to Dismiss and at the Motion Hearing, defense counsel stressed that Meza-
Magallon’s treatment as an adult by INS, as opposed to being treated as a juvenile, significantly 
affected his ability to receive voluntary departure.  In the Motion to Dismiss brief, it appears that 
Defense counsel argues that he would have received voluntary departure as a juvenile, and that 
he could not have received it as an adult.  Both of these contentions are incorrect.  Meza-
Magallon, whether adult or juvenile, was statutorily eligible for voluntary departure under 
§ 1229c.  Further, juvenile aliens are not automatically entitled to voluntary departure.  See New 
Data on Unaccompanied Children in Immigration Court, Transactional Records Access 
Clearinghouse (July 15, 2014) available at trac.syr.edu/immigration/reports/359/ (last visited 
Oct. 19, 2017) (noting that many juvenile aliens do not receive voluntary departure and are 
removed instead).    
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Notwithstanding his statutory eligibility for voluntary departure, Meza-Magallon must 

also show that there was a reasonable likelihood that voluntary departure would have been 

granted to him but for the waiver, which he contends was fundamentally unfair.  

The BIA has provided the procedure for immigration judges to employ when deciding 

whether to grant voluntary departure to an alien.  The judge must weigh all of the alien’s equities 

in making this determination, including the nature and underlying circumstances of the 

deportation ground at issue; additional violations of the immigration laws by the alien; the 

existence, seriousness, and recency of the alien’s criminal record; and other evidence of bad 

character or the undesirability of the alien as a permanent resident.  Matter of Arguelles–Campos, 

22 I. & N. Dec. 811, 817 (BIA 1999).  The BIA has also determined that favorable discretion in 

the face of adverse factors is allowed where there are significant positive equities, such as long 

residence in the U.S., close family ties in the U.S., and humanitarian needs.  Id.  In the end, the 

immigration judge has discretion to assign varying weight to these factors and make an 

evaluation.  Id.10 

It is difficult for an alien to show that he had a reasonable likelihood of being granted 

voluntary departure but for a fundamentally unfair error.  The Third Circuit has not addressed  

this precise issue, but the Ninth Circuit has recently done so on multiple occasions, and even 

under its more lenient plausibility standard, the Ninth Circuit has repeatedly held that aliens were 

unable to show prejudice in situations similar to that of Meza-Magallon.    

                                                                                                                                                             
 
10 The Government at the Motion Hearing argued that because Meza-Magallon’s family was in 
the U.S., it would have been less likely that an IJ would have granted him voluntary departure, 
but the opposite is actually true.  The BIA considers strong ties to the United States as a positive 
equity in the alien’s favor for granting voluntary departure.  Arguelles-Campos, 22 I. & N. Dec. 
at 817.   

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999135226&pubNum=0001650&originatingDoc=I8bbc51cebeda11e4a795ac035416da91&refType=CA&fi=co_pp_sp_1650_817&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1650_817
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999135226&pubNum=0001650&originatingDoc=I8bbc51cebeda11e4a795ac035416da91&refType=CA&fi=co_pp_sp_1650_817&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1650_817
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999135226&pubNum=0001650&originatingDoc=I8bbc51cebeda11e4a795ac035416da91&refType=CA&fi=co_pp_sp_1650_817&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1650_817
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999135226&pubNum=0001650&originatingDoc=I8bbc51cebeda11e4a795ac035416da91&refType=CA&fi=co_pp_sp_1650_817&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1650_817
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The Ninth Circuit has a two-step process for determining whether an alien claiming 

eligibility for voluntary departure can show prejudice.  United States v. Gonzales-Flores, 804 

F.3d 920, 927-28 (9th Cir. 2015).  First, the court considers the positive and negative equities of 

the alien’s circumstances, as would the immigration judge, and then it determines if the alien has 

proved that it was plausible that an immigration judge would have exercised discretion in the 

alien’s favor.  Id.  In Valdez-Novoa, 780 F.3d at 917-20, the court held that even where an alien 

arguing prejudice could point to numerous BIA opinions granting voluntary departure to other 

aliens with similar criminal histories, the mere existence of those cases was insufficient to show 

prejudice.  The court found that the cited BIA cases were at the outer bounds of voluntary 

departure relief, and that given the alien’s recent and serious criminal record, it simply wasn’t 

plausible that an immigration judge would have granted him voluntary departure.  Id.; see also 

Gonzales-Flores, 804 F.3d at 927-29 (holding that alien who lived in U.S. for five years, had no 

family in U.S., and committed robbery could not point to favorable BIA precedent to establish 

voluntary departure prejudice).   

Here, Meza-Magallon cannot establish that there was a reasonable likelihood he would 

have been granted voluntary departure relief.   

Looking at Meza-Magallon’s positive and negative equities as an immigration judge 

would have done, we note first that at the time of his deportation, Meza-Magallon had just been 

convicted of and been imprisoned for burglary.  That is a significant negative equity.  Moreover, 

shortly before the burglary conviction, Meza-Magallon had also entered a plea of guilty to 
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battery.  He therefore would have had two criminal convictions to explain to the immigration 

judge.11   

Similarly, while Meza-Magallon had not been convicted of any gang-related activities, he 

had been brought to the attention of Agent Varda’s gang task force at INS because of his alleged 

affiliation with a gang in Chicago.  (Hr’g Tr. 62, 64.)  The “INS Record of 

Deportable/Inadmissible Alien” form filled out by Agent Varda on June 27, 2002 states that 

Meza-Magallon is a “self admitted member of the Bensenville, IL Sureno’s (13) street gang.”  

(MTD Ex. H.)  This is corroborated by Agent Varda’s handwritten notes from his interview with 

Meza-Magallon, which also contain the notation “Sureno’s “13.””  (Gov’t Ex. 1.)  Meza-

Magallon’s gang membership counts as another significant negative equity arguing against the 

reasonable likelihood that he would have been granted voluntary departure.  

Further, while Meza-Magallon had lived in the U.S. for three years at the time of his 

deportation, and his mother and aunts and uncles resided here, he was not married to anyone in 

the U.S. and had no children.  He testified that at the time of his deportation he was unemployed 

in the U.S., had not attended any school in the U.S., and claims not to have been able to speak 

English.   

Under all of the circumstances, Meza-Magallon has failed to show that there was a 

reasonable likelihood he would have been granted voluntary departure relief.  The reality is that 

Meza-Magallon is not a sympathetic figure, and given his significant negative equities and few 

positive ones, it is unlikely that he would have been granted any discretionary deportation relief.  

As a result, he has not carried his burden here to show prejudice.   

                                                 
11 Even if he had been treated as a juvenile in those two criminal convictions, an immigration 
judge would have been made aware of those two crimes and would still consider them in her 
determination of whether to grant Meza-Magallon voluntary departure. 
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Accordingly, Meza-Magallon has not satisfied his burden to establish fundamental 

unfairness under § 1326(d)(3). 

IV. CONCLUSION 

We are satisfied that Meza-Magallon validly waived his rights to contest his deportation 

or apply for any deportation relief when he signed the Stipulated Request, and that he has failed 

to establish any of the requirements of a collateral attack on a prior deportation under § 1326(d).  

Therefore, his Motion to Dismiss Count One of the Indictment will be denied. 

For the foregoing reasons, Defendant’s Motion to Dismiss will be denied.   

An appropriate Order follows. 

 

        

BY THE COURT: 

   

       /s/ R. Barclay Surrick 
       U.S. District Judge 

 

 


