IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CAROL A. GRIEB, et al. : CIVIL ACTION
V.

JNP FOODS, INC. d/b/a : NO. 15-1575
PIZZA HUT, INC.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Bartle, J. December 23, 2015

Plaintiffs Carol A. Grieb (“Grieb”) and Tammy A.
Reynolds (“Reynolds”) have sued their former employer JNP Foods,
Inc. (“JNP Foods”), doing business as Pizza Hut, Inc., under the
Age Discrimination in Employment Act (“ADEA”), 29 U.S.C. §§ 621
et seq.

Plaintiffs filed this action in March 2015 after
having exhausted their administrative remedies with the Equal
Employment Opportunity Commission. While JNP Foods was served
with the summons and complaint in April 2015, it failed to plead
or otherwise defend in the action and no one has appeared on its
behalf. In June 2015, at the request of the plaintiffs, the
Clerk of Court entered a default under Rule 55(a) of the Federal
Rules of Civil Procedure.

On December 11, 2015, upon motion by the plaintiffs,

the court held a hearing for assessment of damages under Rule



55(b) of the Federal Rules of Civil Procedure. At the hearing,
Grieb and Reynolds testified to their good health, wages earned
while employed by JNP Foods, and efforts to obtain new
employment following termination. Reynolds also testified about
wages earned since termination. Grieb had none. Grieb’s
husband, William Grieb, also testified as to Grieb’s ability and

willingness to work.

We make the following findings of fact and conclusions
of law. As a result of the default by JNP Foods, we accept as
true the facts alleged in the complaint. Liability against JNP
Foods and in favor of the plaintiffs is established. Grieb was
born on April 19, 1950 and is sixty-five years old. Reynolds
was born on May 20, 1972 and is forty-three years old. Grieb
and Reynolds were regularly employed by JNP Foods as part-time
food servers until they were terminated on July 4, 2014 and July
6, 2014, respectively. Both plaintiffs had spent their entire
working careers at Pizza Hut restaurants. Grieb worked at Pizza
Hut restaurants since September 1977 for approximately thirty-
seven years, and Reynolds worked at Pizza Hut restaurants since
April 1987 for approximately twenty-seven years.

JNP Foods owned the Pizza Hut franchise restaurant
located at 101 Morview Boulevard in Morgantown, Pennsylvania

(“the Morgantown Pizza Hut”) since 2012. According to W-2 Wage
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and Tax Statements issued prior to this date, the Morgantown
Pizza Hut was previously owned by Pizza Hut of America, Inc.
JNP Foods has employed more than fifteen employees for all
relevant time periods. JNP Foods employed Kevin Quinter
(“Quinter”) as the Morgantown Pizza Hut general manager.

From June 25, 2014 until July 3, 2014, the air
conditioner at the Morgantown Pizza Hut was inoperable. While
outdoor temperatures on those days reached highs between 85 and
94 degrees Fahrenheit, temperatures inside the Morgantown Pizza
Hut were significantly higher. As a result, the plaintiffs
suffered heat exhaustion, dehydration, dizziness,
gastrointestinal distress, nausea, vomiting, uncontrolled
sweating, skin discoloration, weakness, faintness, and other
heat-related physical distress.

On June 27, 2014, Reynolds vomited and nearly lost
consciousness while working at the Morgantown Pizza Hut.
Likewise, on July 1, 2014, Grieb became very ill and feared
serious medical consequences. The plaintiffs reported these
symptoms to Quinter and requested permission to leave work
early. Although, Quinter allowed employees at least ten years
younger than the plaintiffs to leave because of heat-related
symptoms, he refused to allow Grieb or Reynolds to leave. Grieb
and Reynolds left nonetheless. Quinter then fired Grieb and

Reynolds on July 4, 2014 and July 6, 2014, respectively. JNP
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Foods gave the plaintiffs’ job duties, responsibilities, and
hours to two employees more than ten years younger and much less
experienced than Grieb and Reynolds.

Following their terminations, both Grieb and Reynolds
searched diligently and in good faith for new employment.
Reynolds applied for positions as a food server, grocery store
bakery clerk, bank teller, receptionist, administrative
assistant, and admitting clerk. On April 29, 2015, Reynolds
secured employment as a food server at Tosco’s Restaurant,’
earning several hundred dollars less per month than she had
earned while employed at the Morgantown Pizza Hut.

Likewise, Grieb has conducted a job search since
August 2014. She has applied to numerous restaurants, retail
establishments, small businesses, and grocery stores. She
attempted to obtain employment not only as a food server, but
also as a cashier, sales associate, secretary, and receptionist.
In spite of her many efforts, Grieb has been unable to find new
employment.

IT.

Under Rule 55(b) of the Federal Rules of Civil
Procedure, the court may enter a default judgment upon
application of a party after a default has been entered by the

Clerk of Court. See Fed. R. Civ. Pro. 55(b). Here, the Clerk

1. This restaurant is owned by a company called Anto & Cate.

-4 -



of Court has entered a default and we have conducted a hearing
on damages. A default judgment is appropriate in this case
because the defendant, JNP Foods, has not pleaded or otherwise
defended and has not appeared.

We find that JNP Foods has violated the ADEA. The
ADEA provides that “[i]t shall be unlawful for an employer
to fail or refuse to hire or to discharge any individual or
otherwise discriminate against any individual with respect to
his compensation, terms, conditions, or privileges of
employment, because of such individual’s age.” 29 U.S.C.
§ 623 (a) (1). A plaintiff may recover under the ADEA where it
“prove[s] by a preponderance of evidence that age was ‘a

determinative factor’ in the employer’s decision.” See Duffy v.

Wheeling Pittsburgh Steel Corp., 1983 WL 30327, at *4 (E.D. Pa.

Sept. 30, 1983); Smithers v. Bailar, 629 F.2d 892, 896 (3d Cir.

1980) . Our Court of Appeals has explained:

[i]n an ordinary employment termination case
under the ADEA to establish a prima facie
case of age discrimination at the first step
of the McDonnell Douglas burden shifting
framework a plaintiff must show that he or
she: (1) was a member of the protected
class, i.e., was over 40 [years old],

(2) was qualified for the position,

(3) suffered an adverse employment decision,
and (4) ultimately was replaced by a person
sufficiently younger to permit an inference
of age discrimination.




Monaco v. Am. Gen. Assurance Co., 359 F.3d 296, 300 (3d Cir.

2004) (citing McDonnell Douglas Corp. v. Green, 411 U.S. 792,

802 (1973)).

Here, we find that JNP Foods fired the plaintiffs
because of their age. The plaintiffs were both over forty years
old when they were terminated from the food server positions
that they were qualified to retain, and they were replaced by
individuals more than ten years younger. Having established a
prima facie case of age discrimination under the ADEA in this
action in which a default has entered, liability is admitted in
favor of the plaintiffs and against JNP Foods.

The ADEA makes damages available to victims of age
discrimination so as to return them to the position in which
they would have been absent the unlawful discrimination. See

Starceski v. Westinghouse Elec. Corp., 54 F.3d 1089, 1103 (3d

Cir. 1995). It provides:

[a]lmounts owing to a person as a result of a
violation of this chapter shall be deemed to
be unpaid minimum wages or unpaid overtime
compensation for purposes of sections 216
and 217 of this title: Provided, That
ligquidated damages shall be payable only in
cases of willful violations of this chapter.
In any action brought to enforce this
chapter the court shall have jurisdiction to
grant such legal or equitable relief as may
be appropriate to effectuate the purposes of
this chapter, including without limitation
judgments compelling employment,
reinstatement or promotion, or enforcing the
liability for amounts deemed to be unpaid
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minimum wages or unpaid overtime
compensation under this section.

29 U.S.C. § 626(b). A victim of age discrimination is made
whole by (1) back pay from the date of wrongful termination
until judgment is entered and (2) either reinstatement or front
pay to compensate for future monetary losses. The term back pay
is generally used by courts as shorthand for the statutory
language “amounts owing” to a wrongfully discharged employee
from the time of discharge to the time of trial. Typically, the
past damages suffered are lost wages and benefits.

Liquidated, or double, damages are available where the
employer engaged in a willful violation of the ADEA. See id. A

ligquidated damages award doubles the plaintiff’s back pay award

but is punitive in nature. See, e.g., Starceski, 54 F.3d at

1102. An employer willfully violates the ADEA where it acts
with knowing or reckless disregard as to whether its conduct
violated the ADEA.

Here, we find that JNP Foods willfully violated the
ADEA when it terminated the plaintiffs because of their age. It
refused the plaintiffs’ requests to leave work early, in spite
of their risk of serious medical consequences, solely because of
their older ages. It did this intentionally. It knew that the
plaintiffs would nonetheless defy its refusal and leave work

because of their physical symptoms thereby creating a reason to



fire the older plaintiffs. Thus, JNP Foods willfully carried
out a scheme to terminate the older plaintiffs and replace them
with younger employees. At the time of their terminations,
Grieb and Reynolds were more than ten years older than all other
Morgantown Pizza Hut employees with the exception of one
dishwasher employee. In the years before the plaintiffs were
terminated, JNP Foods managers, supervisors, and/or executives
had frequently subjected Grieb and Reynolds to age-related
comments, including “too old.”

The court has discretion to award prejudgment interest

on the back pay award. See Gelof v. Papineau, 829 F.2d 452,

456-57 (3d Cir. 1987). There is “‘a strong presumption in favor
of awarding prejudgment interest, except where the award would

result in unusual inequities.’” See 0’'Neill v. Sears, Roebuck &

Co., 108 F. Supp. 2d 443, 444 (E.D. Pa. 2000) (quoting Booker v.

Taylor Milk Co., Inc., 64 F.3d 860, 868 (3d Cir. 1995)). Our

Court of Appeals has held that prejudgment interest can be

awarded in addition to liquidated damages. See Starceski, 54

F.3d at 1102-03. Given the presumption in favor of prejudgment
interest and the lack of reasons why such an award would be
inequitable, we will award the plaintiffs prejudgment interest
on their back pay.

The prejudgment interest rate to be applied is left to

the discretion of the court. See Sun Ship, Inc. v. Matson
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Navigation Co., 785 F.2d 59, 63 (3d Cir. 1986). The plaintiffs

request that we apply the six percent simple interest rate set
by statute in the Commonwealth of Pennsylvania. See 41 Pa.

Cons. Stat. § 202. 1In Gelof v. Papineau, our Court of Appeals

held that the United States District Court for the District of
Delaware did not abuse its discretion in an action brought under
the ADEA when it applied the seventeen percent interest rate
provided by a Delaware statute. See Gelof, 829 F.2d at 456.
This interest rate added five percentage points to the Federal
Reserve rate. See id. Our Court of Appeals explained that this
rate was appropriate because the plaintiff “was deprived of a
periodic salary needed for daily existence, not merely deprived
of investment opportunities.” Id. The prejudgment interest
“serves to compensate a plaintiff for the loss of the use of
money that the plaintiff otherwise would have earned had he not

been unjustly discharged.” See Booker, 64 F.3d at 868. It

accounts not only for the lost accrual of interest on money
saved but also the inability to use the salary for basic living

expenses during that time period.?

2. The plaintiffs suggest applying the prejudgment interest to
both back pay and liquidated damages. This is inconsistent with
the purpose of awarding interest. As such, we apply prejudgment
interest to the back pay award only. See, e.g., Anderson v.
Consol. Rail Corp., 2000 WL 1622863, at *6 (E.D. Pa. Oct. 25,
2000); Shovlin v. Timemed Labeling Sys., Inc., 1997 WL 102523,
at *2 (E.D. Pa. Feb. 28, 1997).
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Some courts apply the post-judgment interest rate in
28 U.S.C. § 1961 (a), which equals the Federal Reserve “weekly
average l-year constant maturity Treasury yield.” 28 U.S.C.
§ 1961 (a). We note that “[a]lthough a court ‘may’ use the post-
judgment standards of 28 U.S.C. § 1961(a), . . . it 1is not

compelled to do so.” See Taxman v. Bd. of Educ., 91 F.3d 1547,

1566 (3d Cir. 1996). We find that the Pennsylvania six percent
interest rate better serves the purpose of providing prejudgment
interest. The extraordinarily low T-Bill rates during the
relevant time period do not serve this purpose. While the
T-Bill interest rate might account for lost investment, it
certainly does not account for the plaintiffs’ inability to
access these funds in daily life. This is particularly true
here where the plaintiffs would most likely have used their less
than $20,000 annual salaries for subsistence. Moreover, a six
percent interest rate is not unreasonable.

The ADEA also vests the district court with discretion
to award front pay. Front pay is appropriate where
“reinstatement is not feasible” including “in cases where there
‘may be no position available at the time of judgment or the
relationship between the parties may have been so damaged by

4

animosity that reinstatement is impracticable.’” See Starceski,

54 F.3d at 1103 (citation omitted). We find that reinstatement
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for plaintiffs at JNP Foods is not feasible and that they are
entitled to front pay.

Front pay compensates a plaintiff for damages he or
she can reasonably expect to suffer going forward from the date

of judgment as a result of the unlawful termination. See Blum

v. Witco Chem. Corp., 829 F.2d 367, 374 (3d Cir. 1987). In

awarding front pay, the court considers the nature of the
claimant’s work, whether the claimant will be able to find
comparable work, the claimant’s life expectancy, and whether the
evidence shows that the claimant would have continued to work
until age seventy. This requires some speculation about future
events, but the plaintiff need only prove damages without
“unreasonable speculation.” See Blum, 892 F.2d at 376. Beyond

that, the wrongdoing employer bears any risk associated with

speculation. See Bartek v. Urban Redevelopment Auth., 882 F.2d

739, 746 (3d Cir. 1989).

Grieb is entitled to receive front pay benefits until
her seventieth birthday. Prior to her unlawful termination, she
was willing and able to retain employment with JNP Foods. She
worked at Pizza Hut restaurants for her entire thirty-seven year
career. She is sixty-five years old, in good health, and
desires to work as long as she is able.

Likewise, prior to her unlawful termination, Reynolds

worked at Pizza Hut restaurants for her entire twenty-seven
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career. Reynolds’s testimony at the hearing demonstrates that
she is physically capable of working as a food server and will
continue to work until she is seventy years old. Reynolds is
presently only forty-three years old. We find that a reasonable

front pay award period for Reynolds is ten years. See Donlin v.

Phillips Lighting N. Am. Corp., 581 F.3d 73, 87 (3d Cir. 2009).

Although any front pay award requires some speculation about the
future, these front pay awards do not require unreasonable
speculation and the wrongdoing defendant, not the victim
plaintiffs, bears this risk. See Bartek, 882 F.2d at 746.

We reduce the front pay award to present value “on the
assumption that [the plaintiffs] can now invest the money and
receive a yearly return equal to [their] lost wages.” See
O’Neill, 108 F. Supp. 2d at 447. Unlike back pay, the interest
rate applied to front pay approximates only investment return.
Certainly applying the Pennsylvania six percent interest rate
would be inappropriate here because it would be unreasonable to
assume plaintiffs could receive such a high return while
interest rates are very low.

As the plaintiffs note in their briefing papers, post-
judgment interest is automatically awarded under § 1961 (a) from
the date judgment enters until the date the judgment is paid.

See Eaves v. Cty of Cape May, 239 F.3d 527, 529-30 (3d Cir.
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2001) . Accordingly, the court leaves this calculation for a
future date.
ITIT.

Grieb submitted W-2 Wage and Tax Statements for the
years 2011 to 2013. Those statements demonstrate that she
earned $11,497.27 in 2013, $11,758.02 in 2012,3 and 13,154.32 in
2011. Over this three year time period, Grieb earned an average
of $1,011.38 per month. As of today’s date, Grieb has been
unemployed for 17.6 months, since her termination on July 4,
2014. As such, Grieb is entitled to receive $1,011.38 per month
in back pay for those 17.6 months of unemployment, which totals
$17,800.29. Turning to prejudgment interest, we apply the six
percent simple interest rate to the back pay owed to find that
JNP Foods owes a total of $1,068.02 in prejudgment interest.
Grieb is also entitled to liquidated damages in the amount of
$17,800.29 because JNP Foods committed a willful violation of
the ADEA, as explained above.

Further, Grieb is entitled to front pay until age
seventy. Grieb’s average monthly salary of $1,011.38 from the

date of this judgment for the 51.9 months until she is seventy

3. JNP Foods purchased the Morgantown Pizza Hut in 2012. As a
result, Grieb’s 2012 earnings are divided across two W-2
statements: (1) one issued by Pizza Hut of America, Inc. for
$4,827.16 and (2) one issued by JNP Foods for $6,930.86.
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years old on April 19, 2020 equals $52,490.62. We reduce this
sum to the present value of $52,000.

Thus, the total amount owed to Grieb for back pay,
prejudgment interest, liquidated damages, and front pay is
$88,668.60.

Reynolds submitted W-2 Wage and Tax Statements for the
years 2011 to 2014. Those statements demonstrate that Reynolds
earned $7,711.17 between January 1, 2014 and her termination on
July 6, 2014. She earned $17,472.99 in 2013, $17,282.53 in
2012,4 and $15,364.44 in 2011. Over this three and a half year
time period, Reynolds earned an average of $1,376.93 per month.
Reynolds was unemployed for 9.8 months, from July 6, 2014 until
April 29, 2015. Thus, Reynolds is entitled to receive $1,376.93
per month in back pay for 9.8 months, which totals $13,493.91.

On April 29, 2015, Reynolds began working as a food
server at Tosco’s Restaurant. Based on her recent pay stub for
$458.21 for the two week period beginning November 9, 2015 and
ending November 22, 2015, we find that Reynolds earns
approximately $229.11 a week in this position. From this weekly
amount, we project a yearly income of $11,913.72 and a monthly
income of $992.81. This is $384.12 less per month than she

earned while employed by JNP Foods. Over the 7.8 month period

4. Reynolds’s 2012 earnings are also divided across two W-2
statements: (1) one issued by Pizza Hut of America, Inc. for
$6,455.19 and (2) one issued by JNP Foods for $10,827.34.
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beginning April 29, 2015 until the date of this judgment, the
plaintiff earned $2,996.14 less than she would have earned at
the Morgantown Pizza Hut. In sum, JNP Foods owes Reynolds
$13,493.91 for the period of unemployment following her
termination plus $2,996.14 for the period of less lucrative
employment, for a total of $16,490.05 in back pay. Turning to
prejudgment interest, as explained above, we apply a six percent
simple interest rate to the back pay owed to find that JNP Foods
owes a total of $989.40 in prejudgment interest. In addition,
Reynolds is entitled to ligquidated damages in the amount of
$16,490.05 because JNP Foods committed a willful violation of
the ADEA.

We also find that Reynolds is entitled to front pay
for ten years from the date of this judgment. We use Reynolds’s
average monthly salary deficit of $384.12 from the date of this
judgment for 120 months to reach a total of $46,094.40. We
reduce this sum to present value of $45,000.

Thus, the total amount owed to Reynolds for back pay,
prejudgment interest, liquidated damages, and front pay is
$78,969.50.

IV.

The plaintiffs are also entitled to counsel fees and

costs. See 29 U.S.C. § 626(b); 29 U.s.C. § 216(b). Counsel for

plaintiffs spent 56.6 hours working on this joint representation
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at an hourly rate of $500. Counsel also accrued an additional
$602.65 in costs. Thus, attorney’s fees and costs for this
representation total $28,902.65. This amount is fair and
reasonable. We divide this sum evenly between the plaintiffs,
awarding each $14,451.32 in attorney’s fees and costs.

V.

In summary, we award plaintiff Carol A. Grieb back pay
in the amount of $17,800.29, prejudgment interest in the amount
of $1,008.02, liquidated damages in the amount of $17,800.29,
front pay in the amount of $52,000, and attorney’s fees and
costs 1in the amount of $14,451.32. This totals $103,119.92.

We award plaintiff Tammy A. Reynolds back pay in the
amount of $16,490.05, prejudgment interest in the amount of
$989.40, liguidated damages in the amount of $16,490.05, front
pay in the amount of $45,000, and attorney’s fees and costs in

the amount of $14,451.32. This totals $93,420.82.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CAROL A. GRIEB, et al. : CIVIL ACTION
V.

JNP FOODS, INC. d/b/a : NO. 15-1575
PIZzA HUT, INC.

JUDGMENT

AND NOW, this 23rd day of December, 2015, based on the
foregoing findings of fact and conclusions of law, it is hereby
ORDERED that:

(1) judgment is entered in favor of plaintiff Carol A.
Grieb and against defendant JNP Foods, Inc. in the amount of
$103,119.92; and

(2) judgment is entered in favor of plaintiff Tammy A.
Reynolds and against defendant JNP Foods, Inc. in the amount of

$93,420.82.

BY THE COURT:

/s/ Harvey Bartle III
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