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SUPPLEMENTAL MEMORANDUM RE SENTENCING OF DEFENDANTS 

 This Memorandum is being filed in advance of the sentencing hearings for the above three 

defendants who served as Business Agents of Local 401 during the relevant time of the crimes 

alleged in the Superseding Indictment in this case.
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 All three of these defendants have pled guilty 

to various offenses.  The government has filed for downward departures for cooperation under 

Section 5K1.1 of the Sentencing Guidelines as to Edward Sweeney and Francis Sean O’Donnell. 

The Memorandum previously filed on March 31, 2015 (ECF 421) detailed the history of union 

violence in Philadelphia and the facts as alleged in the Indictment, and proven by the evidence 

taken at the trial of Joseph Dougherty, the acknowledged union leader.   

 The Court is considering, pursuant to 18 U.S.C. § 3553(b)(1) and Guidelines Section 

5K2.0, and given the circumstances of past union violence in Philadelphia, and the convictions and 

sentences in those cases, whether the continued violence sponsored in large part, in varying 

degrees, by these three individuals warrants special emphasis.   

                                                 
1 A fourth defendant, William O’Donnell, was also a Business Agent.  However, the government has documented 

his reluctance to carry out the criminal policies of the overall conspiracy charged in this case, and his participation 

appears to be relatively low.  Therefore, notice provided by this Memorandum does not apply to William O’Donnell.  

However, the Court has reserved decision as to whether to accept his agreed upon plea under Rule 11(c)(1)(C). 
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 The guideline offense level as calculated in each Presentence Report considers whether 

each Business Agent had an aggravating role under § 3B1.1.  The calculations by the Probation 

Office vary in some cases from the contentions of defense counsel and the government.  The 

Court will address and decide this issue at each individual sentencing.  The section provides: 

Based on the defendant’s role in the offense, increase the offense level as 

follows: 

 

(a) If the defendant was an organizer or leader of a criminal activity that 

involved five or more participants or was otherwise extensive, 

increase by 4 levels. 

 

(b) If the defendant was a manager of supervisor (but not an organizer 

or leader) and the criminal activity involved five or more 

participants or was otherwise extensive, increase by 3 levels. 

 

(c) If the defendant was an organizer, leader, manager, or supervisor in 

 any criminal activity other than described in (a) or (b), increase by 2 

 levels.  

 

 Under the Sentencing Guidelines, the Court may depart upward because of aggravating 

circumstances of a kind and to a degree not adequately taken into consideration by the Sentencing 

Commission in formulating the guidelines, in order to advance the objectives set forth in 18 U.S.C. 

§ 3553(a)(2). Sentencing Guidelines § 5K2.0(a)(1)(A), (a)(2), (a)(3).  

The Court is not making any decision at this point but notifies these three Business Agents, 

who supervised, promoted and enforced the criminal conduct described in the Superseding 

Indictment and shown to have existed in the Dougherty trial, that the Court will give considerable 

weight to their special status in the Union.   

As to defendant Sweeney, his guideline offense level is over 180 months because of 

mandatory minimums.  No increase in his guideline offense level is necessary or contemplated. 

As to defendants Sweeney and Francis Sean O’Donnell, both of whom testified at the 
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Dougherty trial, the circumstances set forth in this and the prior Memoranda will be taken into 

account in determining what level of downward departure will be appropriate, assuming the 

government’s motion for downward departure is granted.   

As to the third defendant, Christopher Prophet, who entered into a plea agreement with an 

agreed upon sentence pursuant to Rule 11(c)(1)(C), the Court will consider these facts in 

determining whether to accept that plea and impose that sentence, or to reject it.  Furthermore, if 

the Court rejects defendant Prophet’s plea agreement and if defendant Prophet determines to plead 

guilty without an agreed upon sentence, the Court will consider these factors in determining 

whether to consider an upward departure from the guideline offense level as calculated in 

Presentence Report and as finally determined at the sentencing hearing, or to consider a upward 

variance.
2
   

 This Memorandum does not reach any conclusions, but the Court requests that the 

government and defense counsel be prepared to address this issue at the hearings. 

 In particular, the defendants sentenced so far, who were “rank and file” union members, 

not Business Agents, related how the promise of additional work by Mr. Dougherty and the 

Business Agents was a substantial motivation for their committing crimes. There is substantial 

evidence in the record that the Business Agents were in charge of handing out jobs on a daily basis, 

and tended to favor those individuals who had committed the various crimes, often referred to at 

the time as “night work.”  This practice gave the Business Agents, or at least some of them, the 

                                                 
2 The plea agreement between the government and Christopher Prophet calls for a 60 month sentence.  The Court has 

not yet made a decision whether to accept the plea.  If it is not accepted, then the defendant has the option of 

proceeding to trial.  An upward departure may be considered under the guideline regime, but a variance is where the 

Court has discretion to “vary” the sentence from the recommended guideline range, by considering the sentencing 

factors under Section 3553(a), since the guideline offense level is advisory rather than mandatory. United States v. 

Floyd, 499 F.3d 308, 311 (3d Cir. 2007).  
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opportunity to manipulate the other defendants and to enforce the policies of violence.  The 

criminal scheme resulted not only in serious crimes, but entailed taking advantage of the weak 

economic status and family needs of the various ironworkers who actually committed most of the 

crimes and expected to be rewarded by the Business Agents with additional work assignments.  

Of course, as the Court has emphasized in imposing sentences to date, this motivation is not an 

excuse or a justification, but it is a factor (urged by the Government) that the Court took into 

account in imposing sentence.  In addition, the Business Agents received a substantial salary from 

the union itself, and thus were not dependent on doing actual iron work to maintain themselves and 

their families.  The evidence shows that the agreement to perform “night work” was in fact a 

substantial factor for the awarding of jobs as a reward for the criminal conduct.  The Business 

Agents were able to, and did, use their authority to further the crimes of the ironworkers in general, 

and to continue the plague of union violence which has been so detrimental in Philadelphia for 

many years.  Their sentences must reflect these facts.  

       BY THE COURT: 

 

       /s/ Michael M. Baylson 

       _______________________________ 

MICHAEL M. BAYLSON, U.S.D.J. 

 

 
 
O:\Criminal Cases\14-69 us v dougherty\14cr69.supp.memo.sent.4.14.15.docx 


