IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA
V. Cr. No. 92-268
ROBERT BURKE, Civ. No. 96-3249
Defendant.
MEMORANDUM
YOHN, J. July 21, 2014

Defendant Robert Burke has filed a Motion for an Independent Action for Fraud on the
Court and/or Rule 60(d). Citing to the Supreme Court’s decision in Hazel-Atlas Glass Co. v.
Hartford-Empire Co., 322 U.S. 238 (1944), and its progeny, Burke seeks reversal of my 1996
order denying his motion under 28 U.S.C. § 2255 to set aside his sentence. For the reasons
discussed below, Burke’s motion will be denied.
. Factual and Procedural History

Burke, a federal prisoner and formerly a lawyer, is no stranger to this court. On August
26, 1993, Burke was convicted by jury trial of the murder of federal witness Donna Willard and
of related charges. On December 1, 1993, | sentenced Burke to life in prison and to concurrent
terms of 60 and 120 months. Burke appealed his conviction and sentence to the Third Circuit,
which affirmed on July 20, 1994. See United States v. Burke, 31 F.3d 1174 (3d Cir. 1994)
(unpublished table decision). On January 17, 1995, the Supreme Court denied Burke’s petition

for a writ of certiorari. See Burke v. United States, 513 U.S. 1110 (1995).



On April 25, 1996, Burke filed a motion to vacate, set aside, or correct his sentence under
28 U.S.C. 8 2255. See Burke v. United States, 1996 WL 648452 (E.D. Pa. Nov. 8, 1996) (“Burke
I”’). In Burke I, Burke claimed that his trial counsel was ineffective because the attorney suffered
from a conflict of interest and because the attorney failed to (1) call certain witnesses, (2) move
for sequestration of the jury, and (3) introduce an answering machine tape recording of a
message directed to Burke and in a voice Burke recognized as that of James Louie, one of
Burke’s co-conspirators. I denied Burke’s § 2255 motion on November 8, 1996, finding that
Burke’s trial counsel’s decisions not to call certain witnesses at trial and to decline to move for
sequestration of the jury were reasonable tactical decisions. I also found that Burke’s lawyer did
not suffer from a conflict of interest and that Louie was so thoroughly cross-examined at trial
that the omission of the answering machine message recording did not prejudice Burke. The
Third Circuit affirmed my denial of Burke’s 8 2255 motion on November 19, 1997. See Burke v.
United States, 133 F.3d 911 (3d Cir. 1997) (unpublished table decision).

On January 20, 1999, Burke filed a second collateral attack on his conviction, which he
characterized as an “Independent Action for Relief from the Judgment in a Criminal Case or, in
the Alternative, for Relief from the Order Denying the Section 2255 Motion.” See Burke v.
United States, 1999 WL 1065217 (E.D. Pa. Nov. 23, 1999) (“Burke 11”). In Burke 11, Burke
alleged that his conviction was tainted by the perpetration of fraud on the court, and that he had
been constructively denied trial counsel because of improper jury instructions. Burke had three
bases for his claim that the prosecution defrauded the court: (1) the prosecution told the jury that
the government would recommend a sentence of twenty-five years for cooperating witness James
Louie, when allegedly it in fact recommended a sentence of less than twenty-five years; (2) the

prosecution failed to play the previously addressed answering machine tape recording, which



Burke contended called into question the prosecutor’s argument that Louie was afraid of Burke;
and (3) the prosecution allegedly corrected inconsistencies in Louie’s testimony concerning the
location of an ATM withdrawal.

On November 23, 1999, | denied Burke Il, finding that it was the functional equivalent of
a habeas petition that had not been certified by the Court of Appeals as required by The
Antiterrorism and Effective Death Penalty Act of 1996. | also examined the merits and held that
even if Burke’s allegations of fraud were true, they did not amount to the grave miscarriage of
justice required for relief. Additionally, I concluded that Burke’s claim regarding constructive
denial of trial counsel based on faulty jury instructions was barred because Burke had not shown
that his failure to raise this argument during his 8§ 2255 motion, which was based on ineffective
assistance of counsel, was due to anything other than his own negligence. | also determined that
the jury instructions were not faulty and did not constructively deny Burke trial counsel. On May
8, 2001, the Third Circuit concluded that Burke’s claims were without merit and summarily
affirmed the denial of his motion. See Burke v. United States, No. 00-1323 (3d Cir. May 8,
2001).

On January 14, 2005, Burke filed third post-conviction petition, entitled “Hazel-Atlas
Action for Relief from Order Denying Section 2255 Motion.” See Burke v. United States, 2005
WL 2850354 (E.D. Pa. Oct. 28, 2005) (“Burke 111’). In support of this action, Burke presented
“new evidence” in the form of statements from four individuals: (1) John Foley, the man who, at
James Louie’s request, procured the services of Donna Willard’s shooter; (2) Nick Vasiliades, a
cellmate of witness James Gray; (3) Walter Kates, a prison acquaintance of James Louie; and (4)
Anthony Cimino, a participant in the underlying insurance fraud scheme that precipitated

Willard’s murder. Burke argued that these statements showed that the government presented



James Louie and James Gray as truthful witnesses even though it knew or should have known
that their testimonies were false.

The details of the statements Burke presented in support of his Burke Il action are as
follows. An investigator interviewed Foley on October 6, 2004, and Foley signed a transcript of
the statement on October 19, 2004. In the statement, Foley opined that Louie had both the motive
and the means to kill Willard himself. During the interview, Foley stated once that Louie never
told him that Burke was involved in the murder. However, at two other times during the
interview, Foley described Louie as implicating Burke in the murder. Foley further discussed
two phone calls that he made to Louie, at the FBI’s request, in which he unsuccessfully
attempted to induce Louie to incriminate Burke. Finally, Foley stated that he shared this
information with federal investigators before Burke’s trial.

Vasiliades provided a written statement dated November 6, 2001. In his statement,
Vasiliades explained that, while in prison, he spoke with James Gray, a jailhouse informant who
later testified at Burke’s trial that Burke confessed to him. Vasiliades stated that Gray believed
he would be rewarded for implicating Burke and that Gray said he planned to pretend that Burke
confessed to him to take advantage of those rewards. Finally, Vasiliades said that he gave this
information to Burke himself during Burke’s trial, but not to the government.

Kates also provided a written statement dated October 9, 2002. In this statement, he
explained that he met Louie in prison, where Louie told him that “the feds” wanted him to lie in
court. Kates also stated that around this time he met Burke in a different prison, shared this

information with Burke before Burke’s trial, and gave a statement to Burke’s investigator.



Cimino provided a typewritten statement dated December 18, 2002. In this statement,
Cimino explained that one of the federal prosecutors told his attorney that Louie had planned to
kill Cimino.

Burke also wrote a statement dated January 19, 2004 that listed the ways in which he
believed Louie lied while testifying at his trial. Burke argued in his statement that he had
ineffective trial and appellant counsel, which led to his conviction and to the Third Circuit’s
affirming his conviction and sentence. Burke also stated that he was innocent of all crimes
regarding Willard's murder.

When ruling on Burke 111, | noted that it was not a second or successive habeas petition
under In re Weatherwax, No. 99-3550 (3d Cir. Oct. 21, 1999). Turning to the merits of Burke’s
arguments and his attached statements, I denied Burke’s Hazel-Atlas action because | found that
it failed to present clear, unequivocal, and convincing evidence that fraud was perpetrated on the
court by an officer of the court. | concluded that Burke’s Hazel-Atlas action failed for three
independent reasons. First, | determined that the motion failed because it did not properly allege
and demonstrate that an officer of the court committed the alleged fraud that Burke argued led to
his conviction. | reached this determination because Foley’s, Vasiliades’s, and Cimino’s
statements sought only to impugn the credibility of witnesses Louie and Gray and did not
demonstrate that an officer of the court fabricated evidence or committed fraud on the court.
Furthermore, I concluded that Kates’s statement, which alleged that Louie said fraud was
committed by “the feds” (1) did not adequately ascribe the misconduct to an officer of the court
and merely recite[d] what he says Louie told him; (2) could refer to any number of individuals
within the federal law enforcement network, many of whom are not officers of the court; and (3)

was an indefinite and imprecise hearsay accusation.



Second, | reasoned that Burke's Hazel-Atlas action failed because Kates’s statement did
not present compelling evidence that the alleged fraud actually occurred because it contained
second-hand, unsupported allegations. Notably, the statement did not provide compelling
evidence because it did not come from Louie or any officers of the court and instead was
comprised of speculative accusations, which did not meet the level of proof exemplified in
Hazel-Atlas.

Third, | determined that the inconsequential nature of the claim was emphasized by
Burke’s decision to wait more than eleven years after his trial to bring this information forward,
even though Kates had shared the alleged fraud information with Burke and was interviewed by
Burke’s investigator prior to Burke’s trial. Thus, | concluded “that if there really was a danger of
fraud upon the court, Burke should (and presumably would) have pressed the issue at his trial or
in one of his two previous collateral proceedings.”

The Third Circuit affirmed my ruling in Burke 111 on August 1, 2006. See Untied States v.
Burke, 193 Fed. Appx. 143 (3d Cir. 2006). The Third Circuit determined that the appeal did not
present a substantial question and concluded:

The District Court . . . correctly concluded that Burke failed to establish by clear

and convincing evidence that the prosecution intentionally misled the court. None

of the four new affidavits charges that a prosecuting official had actual knowledge

of the falsity of either Louie’s or Gray’s testimony. In fact, only Walter Kates

states that the “feds” and the “Government” told Louie to testify against Burke.

However, this is not sufficient to implicate the prosecuting officials specifically.

Even if Burke’s evidence is sufficient to establish that Louie and Gray lied on the

stand, it does not establish that the prosecution intentionally permitted or

condoned it.

Id. at 144,

On August 27, 2007, Burke filed a fourth post-conviction petition, this one termed an
“Independent Action for Relief from Order Denying Section 2255 Motion.” See United States v.

Burke, 2008 WL 901683 (Apr. 2, 2008) (“Burke 1V”). Although titled as an attack on the court’s
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denial of his § 2255 motion, Burke again sought relief pursuant to Hazel-Atlas based on alleged
fraud during his trial. The Burke IV motion was also cast as an independent action in equity to set
aside a fraudulently obtained judgment. In support of his argument that he was entitled to relief,
Burke provided new written statements from Kates dated October 9, 2006 and January 29, 2007,
and a statement from Vasiliades dated August 1, 2006.

Kates’s statements explained that the people he referred to as “the feds” in his original
statement were the Assistant U.S. Attorneys in Burke’s case, and that Louie told Kates that
Assistant U.S. Attorneys Lee Dobkin and Joan Markman asked Louie to testify falsely in court
that Burke set up the murder. Moreover, Kates alleged Louie said Dobkin and Markman told him
that, if he did not fraudulently implicate Burke in the murder, he would be temporarily
transferred to a less desirable prison and the prosecutors would not adhere to Louie’s plea
agreement. According to Kates, he told Burke all of this information prior to Burke’s trial and
then met with Burke’s investigator and retold all of this information again. Vasiliades’s
statement, meanwhile, explained that Gray had told him the names of certain prosecutors and
agents who Gray said spoke with him, although Vasiliades did not remember their names.
Vasiliades further stated that Gray told him that the prosecutor knew that Gray was lying, but
that the prosecutor did not care. According to Burke, Kates’s and Vasiliades’s statements showed
that federal prosecutors obtained his conviction through testimony they knew or had reason to
know was false and misleading, and that the government defeated his § 2255 motion using the
same evidence.

On April 2, 2008, I issued a memorandum and order denying the Burke IV motion. As to
Kates, | noted that the accuracy of his belatedly remembered additional information was

questionable. In any event, a secondhand hearsay allegation is not sufficient to meet the



demanding standards of Hazel-Atlas or for an independent action in equity. Moreover, Kates’s
statements alleged that Burke had access to the information in Kates’s statements prior to trial,
foreclosing relief on their basis over a decade later. As to Vasiliades, | found his hearsay
testimony to be speculative and attenuated, and to fail to provide any previously unaddressed
factual evidence of fraud on the court.! The Third Circuit summarily affirmed on April 7, 2009,
explaining that, “even presuming the veracity of Burke’s affiants, he nonetheless has failed to
present clear, unequivocal and convincing evidence of an intentional fraud on the court by the
federal prosecutors in Burke’s criminal case for substantially the reasons of the District Court.”
See United States v. Burke, 321 Fed. Appx. 125, 127 (3d Cir. 2009).

On August 28, 2013, Burke filed the instant motion, entitled “Motion for an Independent
Action for Fraud on the Court and/or Rule 60(d),” and in which he again seeks relief based on
alleged fraud upon the court. The United States filed a response on April 10, 2014, and Burke
filed a traverse on May 12, 2014.
1. Legal Standards

Courts have inherent equitable power to vacate a judgment that has been obtained
through the commission of fraud upon the court. Universal Oil Prods. Co. v. Root Ref. Co., 328
U.S. 575, 580 (1946) (citing Hazel-Atlas Glass Co. v. Hartford-Empire Co., 322 U.S. 238
(1944)). Although there is no statute of limitations for bringing a fraud on the court claim, see
Hazel-Atlas, 322 U.S. at 244, a fraud on the court action must satisfy a very demanding standard
to justify upsetting the finality of the challenged judgment. “[T]here must be: (1) an intentional

fraud; (2) by an officer of the court; (3) which is directed at the court itself; and (4) in fact

! In reviewing Burke’s appeal from my decision in Burke IV, the Third Circuit clarified that the relationship between
Hazel-Atlas and an independent action in equity to set aside a judgment is progenial, and that a claim brought under
both casts should be analyzed solely under Hazel-Atlas to avoid duplicity. See United States v. Burke, 321 Fed.
Appx. 125, 127 (3d Cir. 2009).



deceives the court.” Herring v. United States, 424 F.3d 384, 386-87 (3d Cir. 2005). “[A]
determination of fraud on the court may be justified only by the most egregious misconduct
directed to the court itself, and that it must be supported by clear, unequivocal, and convincing
evidence.” Id. The fraud moreover must constitute “egregious misconduct . . . such as bribery of
a judge or jury or fabrication of evidence by counsel;” under this exacting standard, “perjury by a
witness is not enough to constitute fraud upon the court.” 1d. at 390.

I11.  Discussion

Burke advances fourteen independent grounds for relief in his motion and in his traverse.
None of them show that Burke is entitled to relief.

First, Burke seeks relief based on Kates’s statements of October 9, 2006 and January 29,
2007. These are the same statements upon which Burke sought Hazel-Atlas relief in Burke 1V,
and which | found in deciding Burke 1V do not merit relief under the principles of Hazel-Atlas.
See 2008 WL 901683 at *6.

Second, Burke alleges fraud on the court related to how Louie, in his testimony, and the
government, in its closing statement, characterized Louie’s federal plea agreement. Under
Louie’s federal plea agreement, the Philadelphia District Attorney agreed to not prosecute Louie
for any crimes arising from his participation in Willard’s murder; the plea agreement did not
mention any other crimes. In his testimony at trial, Louie stated he had no other immunity
agreements, and that he expected to be prosecuted by Pennsylvania, New Jersey, and/or the
United States for other criminal activities to which he admitted on the stand. Burke contends
that, in fact, Louie had a broader immunity from prosecution than he testified to, and that the
prosecution “curtailed certain facts about its plea agreement (or the State’s plea agreement) with

Louie so as to not offend the jury with its generosity.” In support of this contention, Burke notes



only that Louie was not in fact prosecuted for any of the criminal activity he admitted to on the
stand, and that “it is difficult to comprehend that Pennsylvania, New Jersey, and the Federal
Government refused to prosecute Louie for numerous major felonies that he admitted to
committing at [Burke’s] trial.” Even were it the case that relief could be granted under Hazel-
Atlas for perjury of this type—and it does not appear to be—Burke’s support for his contention
amounts to speculation and inference and thus is hardly “clear, unequivocal, and convincing
evidence” of fraud upon the court. See Herring, 424 F.3d at 387.

Third, Burke again seeks relief based on allegations by Vasiliades that Gray offered false
testimony at trial implicating Burke in the murder. In support, Burke points to a new, undated
statement from Vasiliades that purports to recall specific details about Gray’s alleged confession
of perjury to Vasiliades, details which were notably absent from Vasiliades’s previous statements
as | discussed in my opinion in Burke 1V. See 2008 WL 901683. These new additions amount to
unsupported, third-hand hearsay allegations of dubious credibility, and certainly are not “clear,
unequivocal, and convincing evidence” of a fraud warranting relief under Hazel-Atlas. See
Herring, 424 F.3d at 387.

Fourth, Burke seeks relief based on Foley’s statement of October 6, 2004, which he
alleges defeats the credibility of Louie’s testimony at trial. Burke raised this same claim in Burke
I11, and, as | held at that time, Foley’s statement does not warrant relief under Hazel-Atlas. See
Burke 111, 2005 WL 2850354 at *4.

Fifth, Burke alleges that Louie committed perjury when he testified that he placed a
telephone call to Burke on the night of the murder seeking instructions from Burke about how to
proceed. According to Burke, such a conversation never took place. In support of Burke’s

allegation, he states that there would have been a record of the call by nearby federal agents
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and/or in Burke’s cell phone records. Even if this alleged perjury could constitute a government
fraud on the court under Hazel-Atlas—and it likely cannot—there is no clear, unequivocal, or
convincing evidence of perjury. See Herring, 424 F.3d at 387.

Sixth, Burke seeks relief based on my RICO instruction to the jury at his trial.
Specifically, Burke challenges my instruction that “the function of overseeing and coordinating
the commission of various offenses and coordinating the commission of various offenses and
other activities, if proved, satisfied [the Enterprise] requirement” of a RICO claim. Burke
previously challenged this instruction in Burke Il. As | explained then, the jury instruction
concerning the enterprise element of a RICO violation was not faulty and could not have given
rise to any injustice. Burke 11, 1999 WL 105217 at *6.

Seventh, Burke contends the prosecution defrauded the court when it told the jury at trial
that the government would recommend a sentence of twenty-five years without parole for Louie.
Burke bases this contention on the fact that the government filed a downward departure motion
in connection with Louie’s sentencing. Burke raised this same claim in Burke 11, and | denied
relief for reasons discussed at length in my accompanying memorandum. See Burke II, 1999 WL
1065217 at *3.

Eighth, Burke contends that the government, during its closing argument at Burke’s trial,
impermissibly corrected inconsistencies in Louie’s testimony regarding withdrawals from an
ATM machine. Burke previously raised this argument in Burke 11, and, as | noted at the time,
evidence of fraud concerning Louie’s ATM testimony is neither practically conclusive nor at all
persuasive. See Burke 11, 1999 WL 1065217 at *4.

Ninth, Burke contends that the government, during its closing argument at Burke’s trial,

impermissibly made arguments from facts not in evidence. Burke specifically objects to
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statements by the prosecutor regarding Burke’s confession in light of Burke’s failing to take his
prescribed Xanax, alleging that the government falsely represented the medical effects of not
taking Xanax when no such evidence was on the record. Even if it were the case that the
government acted improperly when it speculated about inferences to be drawn from Burke’s
failure to take psychotropic medication, the prosecutor’s statements did not approach the
egregious misconduct required for relief under Hazel-Atlas. See Herring, 424 F.3d at 386-87.

Tenth, Burke contends that | should be recused from this matter under 28 U.S.C. § 455 on
account of alleged bias in favor of the government and/or against Burke. While it is not clear
how this request relates to a fraud upon the court, the Third Circuit has already rejected a
challenge from Burke seeking my recusal under § 455. See United States v. Burke, 389 Fed.
Appx. 136 (3d Cir. 2010).

Eleventh, as he did in Burke 111, Burke seeks relief based on Foley’s statement of October
6, 2004, which Burke alleges undermines Louie’s trial testimony in three critical respects. As |
noted in Burke 111, even if Foley’s statement impugns the credibility of Louie, it does not
demonstrate that the government fabricated evidence or committed fraud on the court. See Burke
[11, 2005 WL 2850354 at *4.

An appropriate order follows.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA
V. Cr. No. 92-268
ROBERT BURKE, Civ. No. 96-3249
Defendant.
ORDER

AND NOW this 21st day of July, 2014, it is HEREBY ORDERED that, upon
consideration of the defendant’s “Motion for an Independent Action for Fraud on the Court
and/or Rule 60(d),” (Document No. 215) filed on or about August 26, 2013, the government’s

response thereto, and the defendant’s traverse, the defendant’s motion is DENIED.

s/William H. Yohn Jr.
William H. Yohn Jr., Judge.
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