
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

In re FLONASE ANTITRUST LITIGATION :
: CIVIL ACTION

THIS DOCUMENT RELATES TO :
: No. 08-CV-3149

All Actions : No. 08-CV-3301

AMENDED AND CLARIFIED REPORT AND RECOMMENDATION

DAVID R. STRAWBRIDGE
UNITED STATES MAGISTRATE JUDGE            August 3, 2012

Following upon the issuance of an initial Report & Recommendation on July 27, 2012, we

received a letter from counsel for GlaxoSmith Kline, PLC (“GSK”) on August 1, 2012 (see e.g.,

Letter dated July 31, 2012, 08-3149, Doc. 408) that raises two points for clarification.  In response,

we set out our Amended and Clarified Report and Recommendation to clarify and correct those

points as requested.

Following the issuance of Judge Brody’s Order of May 3, 2012 (see e.g., 08-3149, Doc. 333)

and her Memorandum of  July 2, 2012 (see e.g., 08-3149, Doc. 373), the undersigned conducted an

in camera review of certain documents for which GSK, the defendant in this antitrust litigation,

claims protection from discovery based on assertions of attorney-client privilege. After providing

notice to all parties and participating in two recorded telephone conferences with counsel for GSK,

we issued our Report & Recommendation on July 27, 2012 recommending that all of the documents

and/or redactions within documents identified on the log attached to the Report & Recommendation

where the “PRIVILEGED?” column designates a “yes” be protected from discovery, as they were

“created for the purpose of providing or obtaining legal advice.”  (Memorandum dated July 2,



2012, p. 11 (see e.g., 08-3149, Doc. 373)).  It was also the case, of course, that a designation of “no”

indicated our determination that the document or redaction was not “created for the purpose of

providing or obtaining legal advice.”

The scope of our review extended only to determine whether “GSK’s assertion of [the

attorney-client] privilege” is appropriate.  (Order of May 3, 2012, see e.g., 08-3149, Doc. 333, p. 1.) 

Accordingly, the July 27, 2012 Report & Recommendation and attached log indicates only whether

or not we have accepted certain assertions of attorney-client privilege.  The Report &

Recommendation was not meant, nor should it be construed to, render a decision with regard to

assertions of any other privilege, including privilege of “confidential third party information.”

GSK also seeks additional clarification regarding Tab. No. 145 (Doc. No. 194 in GSK’s 7-

volume in camera submission), for which the log attached to the July 27, 2012 Report &

Recommendation indicates “no” for the redaction on page ending in Bates No. 9368.  See Defs.’ Ltr.

to Ct., July 31, 2012 (see e.g., Letter dated July 31, 2012, 08-3149, Doc. 408).  GSK’s suggestion

is correct – the “no” marking for this redaction was inadvertent.  We uphold the assertion of privilege

for this redaction, just as we have upheld the assertion of privilege for the same redaction in a

number of other documents (Tab Nos. 140, 141, 142, 143, 144 and 146), because we find that this

redacted material was indeed “created for the purpose of providing or obtaining legal advice.” 

(Opinion dated July 2, 2012, p. 11 (see e.g., 08-3149, Doc. 373)).  The chart attached to this

Amended and Clarified Report & Recommendation has accordingly been amended to indicate “yes”

instead of “no” in the “PRIVILEGED?” column for the redaction at Tab No. 145.

Our Recommendation follows.
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RECOMMENDATION

AND NOW, this 3  day of August, 2012, it is respectfully RECOMMENDED that the logrd

attached to the Report and Recommendation filed July 27, 2012 (see e.g., 08-3149, Doc. 399) is

amended to indicate “yes” as opposed to “no” in the “PRIVILEGED?” column for the redaction at

Tab No. 145, which amended log is attached to this Amended and Clarified Report and

Recommendation. 

BY THE COURT:

 /s/ David R. Strawbridge               
DAVID R. STRAWBRIDGE
UNITED STATES MAGISTRATE JUDGE
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EXHIBIT A to Report & Recommendation Dated 8/3/2012

FLONASE ANTI-TRUST DOCUMENT REVIEW

VOLUME #1 
(GSK asserts privilege for the entire document in Docs. 1-22)

TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

1 40 6/5/01 Yes

2 172 6/5/01 Yes

3 266 6/5/01 Yes

4 288 8/9/02 Yes

5 41 6/6/01 Yes

6 341 6/6/01 Yes

7 335 6/6/01 Yes

8 321 6/6/01 Yes

9 267 6/6/01 Yes

10 173 6/6/01 Yes

11 49 11/12/01 Yes

12 48 12/20/01 Yes

13 127 1/15/02 Yes

14 14 1/15/02 Yes



TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

15 47 2/6/02 Yes

16 164 9/12/01 Yes

17 152 11/7/01 Yes

18 146 11/2001 Yes

19 137 11/2001 Yes

20 247 undated Yes

21 134 undated Yes

22 29 undated Yes

*ALL TABS FROM HERE ON ARE REDACTIONS ONLY WITHIN DOCUMENTS (“Yes” WILL REFER TO ACCEPTANCE OF GSK
POSITION THAT ALL REDACTIONS WITHIN THE DOCUMENT ARE SUSTAINED)

23 43 2/5/02 Yes 1254-1255

Yes 1257

24 27 2/5/02 Yes 9887-9888

Yes 9890

25 116 2/5/02 Yes 5086-5087

Yes 5089

26 244 2/5/02 Yes 5347-5348

Yes 5350

27 135 1/9/02 Yes 4337-4338



TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

Yes 4340-4341

Yes 4692-4693

28 143 11/5/01 Yes 4692-4693

29 110 1/9/02 Yes 3450

Yes 3456

Yes 3470-3471

Yes 3473-3474

30 148 undated Yes 4834-3835

Yes 4847

Yes 4849

Yes 4852

Yes 4857

31 1 4/24/02 Yes 0180

Yes 0182-0195

Yes 0243-0244

Yes 0253

Yes 0258

Yes 0298

Yes 0364



TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

32 25 4/9/02 Yes 9557

Yes 9559-9572

Yes 9596-9597

Yes 9606

Yes 9621

Yes 9644

33 24 2/11/02 Yes 9429

Yes 9431-9444

Yes 9467-9468

Yes 9477

Yes 9492

Yes 9515

34 23 4/24/02 Yes 9207

Yes 9209-9222

Yes 9270–9271

Yes 9280

Yes 9285

Yes 9325

Yes 9391



TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

35 306 4/24/02 Yes 8605

Yes 8607-8620

Yes 8668-8669

Yes 8678

Yes 8683

Yes 8723

Yes 8789



FLONASE ANTI-TRUST DOCUMENT REVIEW 

VOLUME #2

TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

36 237 4/9/02 Yes 4518

Yes 4520-4533

No 4534

Yes 4557-4558

Yes 4567

Yes 4582

Yes 4605

37 236 2/11/02 Yes 4390

Yes 4392-4405

Yes 4428-4429

Yes 4438

Yes 4453

Yes 4476

38 235 4/24/02 Yes 4167

Yes 4169-4182

Yes 4230-4231



TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

Yes 4240

Yes 4245

Yes 4285

Yes 4351

39 112 2/11/02 Yes 3627

Yes 3629-3642

Yes 3665-3666

Yes 3675

Yes 3690

Yes 3713

40 111 2/11/02 Yes 3510

Yes 3512-3525

Yes 3548-3549

Yes 3558

Yes 3573

Yes 3596

41 142 1/17/02 Yes 4584

Yes 4586-4599

Yes 4622-4623



TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

Yes 4631

Yes 4646

42 141 1/17/02 Yes 4476

Yes 4478-4491

Yes 4514-4515

Yes 4523

Yes 4538

43 120 1/8/02 Yes 4009

Yes 4011-4023

Yes 4045-4046

Yes 4060

Yes 4083

Yes 4085-4086

44 31 12/4/01 Yes 2369

Yes 2371

Yes 2373-2374

Yes 2379

45 30 12/4/01 Yes 2350

Yes 2352



TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

Yes 2354-2355

Yes 2360

46 128 12/4/01 Yes 5137-5140

47 124 12/4/01 Yes 5114

Yes 5116

Yes 5118-5119

Yes 5124

48 251 12/4/01 Yes 5407

Yes 5409

Yes 5411-5412

Yes 5417

49 123 12/4/01 Yes 5095

Yes 5097

Yes 5099-5100

Yes 5105

50 250 12/4/01 Yes 5388

Yes 5390

Yes 5392-5393

Yes 5398



TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

51 33 2/21/02 Yes 0336

52 32 1/31/02 Yes 0329

53 37 11/16/01 Yes 9952

54 260 11/16/01 Yes 9161

55 not labeled 2/21/02 Yes 9113

56 254 1/31/02 Yes 9106

57 130 1/9/02 Yes 4252

58 138 12/2001 Yes 4375

59 113 1/9/02 Yes 3749

Yes 3755

60 144 2/4/02 Yes 4719

61 139 11/16/01 Yes 4394

62 129 1/31/02 Yes 4243

63 121 6/18/01 Yes 4116

64 106 6/18/01 Yes 3197

65 104 6/18/01 Yes 3085

66 39 6/18/01 Yes 0059

67 38 5/30/01 Yes 0029

68 263 6/18/01 Yes 9584



TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

69 262 5/30/01 Yes 9554

70 196 6/18/01 Yes 9485

71 186 5/30/01 Yes 8421

72 185 5/30/01 Yes 8390

73 184 5/30/01 Yes 8362

74 160 6/18/01 Yes 6056

75 322 3/8/02 Yes 9527



FLONASE ANTI-TRUST DOCUMENT REVIEW

VOLUME #3

TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

76 320 3/8/02 Yes 9381

77 103 3/8/02 Yes 4215

78 102 3/8/02 Yes 4137

79 100 3/8/02 Yes 3922

80 99 3/8/02 Yes 3845

81 98 3/8/02 Yes 3767

82 96 3/8/02 Yes 2498

83 94 3/8/02 Yes 7439

84 343 3/8/02 Yes 4934

85 342 3/8/02 Yes 4856

86 340 3/8/02 Yes 3709

87 339 3/8/02 Yes 3631

88 338 3/8/02 Yes 3554

89 334 3/8/02 Yes 2315

90 333 3/8/02 Yes 2237

91 330 3/8/02 Yes 0847



TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

92 327 3/8/02 Yes 4207

93 325 1/24/02 Yes 9514

94 119 1/24/02 Yes 3993

95 118 1/24/02 Yes 3949

96 115 1/22/02 Yes 3836

97 114 1/22/02 Yes 3795

98 147 1/24/02 Yes 4785

99 222 1/24/02 Yes 2402



FLONASE ANTI-TRUST DOCUMENT REVIEW
VOLUME #4

TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

100 221 1/24/02 Yes 2371

101 220 1/24/02 Yes 2327

102 219 1/24/02 Yes 2283

103 307 1/24/02 Yes 9062

104 324 undated Yes 9476

105 336 4/16/01 Yes 2567

Yes 2583

Yes 2585

106 329 4/16/01 Yes 9834

Yes 9850

Yes 9852

107 328 4/16/01 Yes 9151

Yes 9167

Yes 9169

108 16 9/12/01 Yes 8764

Yes 8768

109 171 9/12/01 Yes 6648



TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

Yes 6652

110 209 9/12/01 Yes 0596

Yes 0600

111 183 8/14/01 Yes 8235

112 207 9/12/01 Yes 0495

Yes 0499

113 206 9/12/01 Yes 0445

Yes 0449

114 223 9/12/01 Yes 2796

Yes 2800

115 208 9/12/01 Yes 0546

Yes 0550

116 8 8/14/01 Yes 2906

117 261 8/14/01 Yes 7494

118 261 814/01 Yes 9402

119 210 9/13/01 Yes 0769

120 182 8/14/01 Yes 8196

121 181 8/14/01 Yes 8154

122 180 8/14/01 Yes 8119



TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

123 not labeled 8/14/01 Yes 8081

124 159 8/14/01 Yes 5912

125 145 10/26/01 Yes 5313

126 7 8/14/01 Yes 2871

127 28 10/2001 Yes 2317

Yes 2318

128 133 10/2001 Yes 5150

Yes 5151

129 246 10/2001 Yes 5355

Yes 5356

130 136 10/29/01 Yes 5239

Yes 5240

Yes 5242

Yes 5243

Yes 5244

131 198 10/9/01 Yes 9879

132 234 10/31/01 Yes 3381

133 233 11/2001 Yes 3331

Yes 3334



TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

134 232 11/2001 Yes 3277

Yes 3295

135 151 10/31/01 Yes 5016

136 150 11/2001 Yes 4966

Yes 4969

137 149 11/2001 Yes 4912

Yes 4930

138 211 undated Yes 0795

Yes 0811

Yes 0812

139 332 undated Yes 2178

Yes 2180

Yes 2181 (top)

Withdrawn 2181 (bottom)

Withdrawn 2182

Yes 2183

Yes 2190

Withdrawn 2191

140 264 undated Yes 9636



TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

Yes 9639

Yes 9641

Yes 9659

Yes 9661

141 265 undated Yes 9689

Yes 9692

Yes 9694

Yes 9712

Yes 9714

142 158 undated Yes 5653

Yes 5656

Yes 5658

Yes 5676

Yes 5678

143 331 undated Yes 2154

Yes 2157

Yes 2159

144 337 undated Yes 3495

Yes 3497



TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

Yes 3498

Yes 3499

Yes 3500

Yes 3507

Withdrawn 3508

145 194 undated Yes 9365

Yes 9366

Yes 9368

Yes 9386

Yes 9388

146 195 undated Yes 9414

Yes 9417

Yes 9419

Yes 9437

Yes 9439



FLONASE ANTI-TRUST DOCUMENT REVIEW

VOLUME #5

TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

147 271 undated Yes 0438

Yes 0439

Yes 0445

Yes 0446

148 218 undated Yes 2141

Yes 2142

Yes 2148

Yes 2149

Yes 2154

149 87 undated Yes 5188

Yes 5189

Yes 5195

Yes 5196

150 83 undated Yes 2770

Yes 2771

Yes 2777



TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

Yes 2778

151 79 undated Yes 0352

Yes 0353

Yes 0360

Withdrawn 0361

152 272 undated Yes 0651

Yes 0652

Yes 0658

Yes 0659

153 273 undated Yes 0717

Yes 0718

Yes 0724

Yes 0725

Yes 0730

154 274 undated Yes 1713

Yes 1714

Yes 1719

Yes 1720

155 275 undated Yes 2958



TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

Yes 2965

Yes 2966

Yes 2959

156 Not shown undated Yes 5340

Yes 5341

Yes 5347

Yes 5348

157 187 undated Yes 8584

Yes 8585

Yes 8590

Yes 8591

158 205 undated Yes 0232

Yes 0233

Yes 0238

Yes 0239

159 214 undated Yes 1775

Yes 1776

Yes 1783

Yes 1782



TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

Yes 1788

160 4 undated Yes 0129

Yes 0130

Yes 0136

Yes 0137

161 89 undated Withdrawn 6559

Yes 6560

162 85 undated Yes 4142

163 81 undated Yes 1722

Withdrawn 1723

Yes 1724

164 304 undated Yes 8330

Yes 8341

165 299 undated Yes 8141

166 308 undated Yes 5452

167 213 undated Yes 5336

168 2 2/5/02 Yes 0911

Yes 0928

Yes 0941



TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

Yes 0962

169 88 undated Yes 6401

Yes 6403

170 84 undated Yes 3983

Yes 3985

171 80 undated Yes 1565

Yes 1567

172 9 undated Yes 4952

Yes 4954

173 36 3/13/02 Yes 9929

174 259 3/13/02 Yes 9138



FLONASE ANTI-TRUST DOCUMENT REVIEW

 VOLUME #6

TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

175 258 2/21/02 Yes 9129

176 69 2/21/02 Yes 7457

177 68 2/21/02 Yes 7376

178 35 2/21/01 Yes 9920

179 18 10/9/01 Yes 8948

180 19 10/9/01 Yes 9027

181 20 10/9/01 Yes 9061

182 21 10/9/01 Yes 9096

183 22 10/9/01 Yes 9137

184 17 10/9/01 Yes 0277

185 165 10/8/01 Yes 6356

186 166 10/9/01 Yes 6404

187 167 10/9/01 Yes 6449

188 168 10/9/01 Yes 6489

189 169 10/8/01 Yes 6548

190 170 10/9/01 Yes 0589



TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

191 204 10/9/01 Yes 0167

192 203 10/9/01 Yes 0127

193 202 10/9/01 Yes 0060

194 no label 10/8/01 Yes 0022

195 200 10/9/01 Yes 9985

196 199 10/9/01 Yes 9940

197 231 10/9/01 Yes 3226

198 230 10/9/01 Yes 3185

199 229 10/9/01 Yes 3150

200 228 10/9/01 Yes 3116

201 227 10/9/01 Yes 3068

202 226 10/9/01 Yes 3023

203 225 10/9/01 Yes 2974

204 224 10/8/01 Yes 2932

205 26 10/12/01 Yes 9666

Yes 9704

206 238 10/12/01 Yes 4640

Yes 4678

207 191 10/5/01 Yes 9227



TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

Yes 9254

208 162 10/12/01 Yes 6148

Yes 6186



FLONASE ANTI-TRUST DOCUMENT REVIEW

VOLUME #7

TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

209 108 10/12/01 Yes 3266

Yes 3304

210 105 10/12/01 Yes 3101

Yes 3139

211 122 10/12/01 Yes 4132

Yes 4170

212 107 undated Yes 3209

Yes 3238

213 161 undated Yes 6091

Yes 6120

214 163 undated Yes 6250

215 188 undated Yes 9139

216 190 undated Yes 9210

217 189 undated Yes 9173

218 193 undated Yes 9344

219 192 undated Yes 9311



TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

220 90 undated Yes 7262

221 91 undated Yes 7274

222 92 undated Yes 7292

223 95 undated Yes 7954

224 97 undated Yes 3702

225 101 undated Yes 4079

226 86 undated Yes 4838

227 82 undated Yes 2420

228 78 undated Yes 0002

229 140 12/2001 Yes 4406

Yes 4409

Yes 4414

230 305 undated Yes 8525

231 65 undated Withdrawn 2402-2417

232 344 10/24/02 Yes 2385

233 177 5/17/01 Yes 8017

Yes 8018

234 175 5/17/01 Yes 8009

Yes 8010



TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

235 277 5/17/01 Yes 3531

Yes 3532

236 279 5/17/01 Yes 3540

Yes 3541

237 176 5/17/01 Yes 8013

Yes 8014

238 278 5/17/01 Yes 3537

Yes 3538

239 281 7/20/01 Yes 3826

240 217 7/20/01 Yes 2133

241 212 undated Yes 0824

Yes 0825

242 269 undated Yes 9764

Yes 9765

243 268 undated Yes 9762

Yes 9763

244 154 9/4/01 Yes 5155

245 131 12/10/01 Yes 4264

246 34 12/10/01 Yes 9914



TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

247 256 12/10/01 Yes 9120

248 257 undated Yes 9122

249 132 undated Yes 4266

250 216 8/3/01 Yes 1813

Yes 1814

Yes 1815

251 270 8/3/01 Yes 9796

Yes 9797

Yes 9798

252 6 7/17/01 Yes 0168

Yes 0171

253 5 7/17/01 Yes 0159

Yes 0162

Yes 0163

254 197 7/17/01 Yes 9493

Yes 9496

255 215 7/17/01 Yes 1807

Yes 1810

Yes 1811



TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

256 13 1/30/02 Yes 7223

257 66 10/19/01 Yes 1656

258 126 12/4/01 Yes 5132

Yes 5133

Yes 5134

259 125 12/4/01 Yes 5129

Yes 5130

Yes 5131

260 253 12/4/01 Yes 5425

Yes 5426

Yes 5427

261 252 12/4/01 Yes 5422

Yes 5423

Yes 5424

262 318 9/17/02 Yes 9341

263 326 undated Yes 5043 (top)

No 5043 (bottom)

No 5044

264 319 11/8/01 Yes 5035 (top)



TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

No 5035 (bottom)

No 5036

265 93 11/8/01 Yes 4982 (top)

No 4982 (bottom)

No 4983

266 153 undated Yes 5153

267 310 undated Yes 9103

Yes 9106

268 311 undated Yes 9112

Yes 9114

269 309 undated Yes 9096

Yes 9099

270 291 undated Yes 4351

Yes 4354

271 283 undated Yes 4191

Yes 4194

272 282 undated Yes 3913

Yes 3916

273 315 9/24/02 Yes 9332



TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

274 293 9/24/02 Yes 4573

275 10 9/24/02 Yes 6847

276 316 9/24/02 Yes 9336

277 294 9/24/02 Yes 4577

278 289 9/24/02 Yes 4343

279 74 11/7/02 Yes 7798

Yes 7799

280 73 10/14/02 Yes 7755

281 312 10/14/02 Yes 9130

282 287 11/7/02 Yes 4294

Yes 4295

283 286 10/14/02 Yes 4286

Yes 4287

284 285 10/14/02 Yes 4278

Yes 4279

285 284 10/14/02 Yes 4272

286 15 10/14/02 Yes 8560

287 56 10/14/02 Yes 4028

Yes 4029



TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

288 290 9/19/02 Yes 4344

Yes 4345

Yes 4346

289 314 9/19/02 Yes 5461

Yes 5462

Yes 5463

290 42 5/17/01 Yes 1047

Yes 1048

291 178 5/17/01 Yes 8057

Yes 8058

292 280 5/17/01 Yes 3555

Yes 3556

293 302 3/19/01 Yes 8191

294 297 3/19/01 Yes 8118

295 303 4/17/01 Yes 8195

296 298 4/17/01 Yes 8128

297 317 9/24/02 Yes 9338

298 292 9/24/0 Yes 4430

299 156 10/4/01 Yes 5194



TAB # DOC # DATE PRIVILEGED? BATES # (last 4 digits)

300 61 10/1/02 Yes 2208

Yes 2209

301 51 9/28/02 Yes 2002

Yes 2003

302 52 9/27/02 Yes 5555

303 55 9/25/02 Yes 2180

Yes 2181

304 50 6/11/01 Yes 2424

Yes 2425
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