IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HARLAN | . JOHNSQON, SR ) ClVIL ACTI ON
V.

DELAWARE COUNTY JUVEN LE )
DETENTI ON CENTER ) NO. 11-1166

MEMORANDUM
Dal zel |, J. March 16, 2012
Plaintiff Harlan |I. Johnson, Sr. (“Johnson”) brings

suit against his fornmer enployer, the Del aware County Juvenile
Detention Center (“the Center”), asserting clains! under Title
VIl of the Cvil Rights Act of 1964 (“Title VI1"), 42 U S.C. 88
2000e, et seq., the Age Discrimnation in Enploynment Act (the
“ADEA”"), 29 U . S.C. 8§ 621 et seq., and the Pennsylvani a Human
Rel ati ons Act (the “PHRA’), 43 Pa. Stat. Ann. § 951, et seq.
Johnson’s clains arise out of his termnation in January of 2010.
The Center has noved to di sm ss Johnson’s cl ai ns,
argui ng that they are predicated upon the allegedly nore
favorabl e treatment of a younger, white enpl oyee who was

(nonetheless) not simlarly situated to Johnson. For the reasons

1. Johnson has inforned the Court that he “will not further
pursue his clainms under the 1866 Cvil R ghts Act, Count II, and
the First Anendnment, Count V.” Pl.’s Mem in Resp. to Def.’s
Mot. to Dismiss (“Pl.’s Mm"”) at 1 n.1. W wll therefore

di sm ss those two Counts.



we articulate below, we will deny the Center’s notion and

instruct it to answer Johnson’s anended conpl aint.

Fact ual Backqgr ound

In ruling on a notion to dismss for failure to state a
claimunder Fed. R CGv. P. 12(b)(6), we "’ accept all factual
all egations in the conplaint as true and give the pleader the
benefit of all reasonable inferences that can be fairly drawn

therefrom’" Ordonez v. Yost, 289 Fed. Appx. 553, 554 (3d Gr.

2008) (quoting Kost v. Kozakiewicz, 1 F.3d 176, 183 (3d Cr

1993)), "’'consider[ing] only allegations in the conplaint,
exhi bits attached to the conplaint, matters of public record, and

docunents that formthe basis of a claim'" Brown v. Daniels,

128 Fed. Appx. 910, 913 (3d Cr. 2005) (quoting Lumv. Bank of

Anerica, 361 F.3d 217, 222 n.3 (3d Gir. 2004)).

We thus begin by reciting the facts alleged in
Johnson’ s anended conplaint and the exhibits thereto. According
to the anended conplaint, Johnson is an African-Anerican mal e who
was born in 1957, while the Center is an “activity” of Del aware
County. Pl.’s Am Conpl. 1Y 4-5. From about June 13, 1994 until

January 19, 2010, Johnson worked as a detention officer at the



Center, which tenporarily detains alleged juvenile crimnal
of fenders as they await adjudication. [d. Y 11-12.

In the late 1990s, Ronald A Berry (“Berry”) becane
Director of the Center. 1d. Y 14. Johnson alleges that since
Berry’ s appoi nt nent there have been di sproportionate and
di sparate term nations and other discipline of African-Anerican
staff at the Center, and that Berry has scrutinized the conduct
of African-Anerican enployees -- including Johnson hinself --
nore closely than that of white enployees. 1d. Y 15-16.

On May 13, 2006, Berry term nated Johnson’ s enpl oynent,
al | egedly because he abandoned his post. 1d. § 17. Johnson was
a nmenber of the American Federation of State, County, and
Muni ci pal Enpl oyees, Local 3107 (the “Local”), and a nenber of a
col | ective bargaining unit which had an agreenent (“CBA’) with
t he County of Del aware under which grievances could be submtted
to arbitration. [d. 1Y 18-19. On May 19, 2006, the Local filed
a grievance on Johnson’s behalf challenging his term nation, and
the Local and Del aware County agreed to submt the grievance to
arbitration before the Honorable Edward J. Zetusky, Jr., a judge
of the Court of Comnmon Pl eas of Del aware County sitting as an

arbitrator under the CBA. 1d. 1Y 20-21. On Decenber 11, 2006



Judge Zetusky issued a decision providing as follows, Ex. B to
Pl.”s Am Conpl .:

Encl osed herewith please find a copy of ny
Opi nion and Order in the above, which
provides, inter alia, for the foll ow ng:

. The term nation of enploynment of M.
Johnson is to be vacat ed.

. For the incident of May 13, 2006, M.
Johnson is to be given a long term
suspensi on, w thout pay, until the next
openi ng of a position of detention
officer at the Juvenile Detention
Center.

. When such position becones avail abl e,
M. Johnson is to be reinstated with
seniority which existed prior to May 15,

2006.

. In the future, if M. Johnson absents
himsel f fromhis duty station, for any
reason, w thout perm ssion, he will be

subject to imedi ate term nation.
On January 19, 2010, Berry agai n ended Johnson’s
enpl oynment for violating Center policies that prohibited

“‘absenting one’s self wthout supervisory perm ssion fromthe

customary place of his work assignnent,” “‘mak[ing] or
recei v[ing] personal phone calls,”” and “*bring[ing] cellular
phones into the facility.”” Pl.’s Am Conpl. 9§ 24. Johnson

all eges that, in fact, aside fromthe prior alleged violation of
Center policies in 2006, he had not absented hinmself fromhis

4



customary pl ace of assignnent as Berry charged. 1d. Y 25.

Furt hernore, Johnson avers that in Decenber of 2009, a younger
white enpl oyee, Ni cholas "Bollose"? left his assignnment w thout
supervi sory perm ssion and went hone, w thout receiving any

di sci pline, and that Johnson’s use of his cellular phone on the
occasion in question did not exceed that commonly tol erated by
other, white enployees. [d. T 26-27.

The Local filed a grievance on Johnson’s behal f, and
agreed with Del aware County to submt the grievance to
arbitration before the Honorable Chad F. Kenney, Sr., another
j udge of the Court of Common Pl eas of Del aware County sitting as
an arbitrator under the CBA for this instance. 1d. 1 28, 30.
On February 2, 2011, Judge Kenney issued a deci sion providing
that “the January 19, 2010 term nation of Harlan Johnson, from
t he Del aware County Juvenile Detention Center, is hereby
AFFIRVED.” Ex. Ato Pl.’s Am Conpl. at 3.

On April 16, 2010, Johnson filed charges of racial and

age discrimnation with the Equal Enpl oynment Opportunity

2. We note that Johnson and the Center proffered different
spellings of this enployee's nane. See Def.’s Mem in Supp. of
Mot. Dismss (“Def.’s Mem”) at 6. W adopt the Center's
spelling in this Menorandum and thus refer to himas Bell ossi.



Comm ssion (“EEOCC’). These charges were cross-filed with the
Pennsyl vani a Human Rel ati ons Comm ssion (“PHRC'). 1d. Y 7-8.
On March 17, 2011, the EEOC issued a witten determ nation and a

notice of right to file suit. 1d. ¥ 10.

1. Analysis

Fed. R Cv. P. 12(b)(6) provides that “a party may
assert the follow ng defenses by notion: . . . failure to state a
cl ai mupon which relief can be granted.” The Suprene Court has
explained that “only a conplaint that states a plausible claim
for relief survives a notion to dismss,” |leading a review ng
court to engage in a “context-specific” inquiry that “requires
[it] to draw on its judicial experience and comobn sense.”

Ashcroft v. Igbal, 129 S. C. 1937, 1950 (2009). Under this

standard, a pleading may not sinply offer “labels and

conclusions,” Bell Atlantic Corp. v. Twonbly, 550 U.S. 544, 555

(2007), and “[t]hreadbare recitals of the elenents of a cause of
action, supported by nere conclusory statenents, do not suffice.”
Igbal, 129 S. . at 1949. Rather, “[f]actual allegations nust
be enough to raise a right to relief above the specul ative

| evel ,” Twonbly, 550 U.S. at 555, which is to say that there nust

be “nore than a sheer possibility that a defendant has acted



unlawful ly.” Igbal, 129 S. . at 1949. Essentially, a
plaintiff nmust provide “enough facts to raise a reasonable
expectation that discovery will reveal evidence of the necessary

el ement” of the cause of action, Phillips v. County of Allegheny,

515 F. 3d 224, 234 (3d GCr. 2008) (quotation marks omtted).
The Center argues that

Plaintiff’s anmended conpl aint conveniently
omts the significant and overwhel m ng fact
that Plaintiff had absented hinself fromhis
assi gned work station, in direct violation of
the Detention Center policies, on nore than
one occasion. Additionally, at the tinme of
his termnation Plaintiff was on a ‘| ast
chance’ reinstatenent to enpl oynment.
Plaintiff cannot and i ndeed does not make any
al l egation that the Caucasian male (N
Bel | ossi) shared any simlar disciplinary
record or ‘last chance’ status as that of
Plaintiff.

Def.”s Mem at 6. Johnson responds that he has facts supporting

the prima facie elenents of his case, only one el enent of which

is genuinely in dispute. Pl.’s Mem at 2-4.

Bef ore consi dering these argunents, we nust first
consider what a plaintiff asserting clains of enploynent
discrimnation nust allege to survive a notion to dismss. As
our exam nation bel ow denonstrates, the requisite mninm remain

sonmewhat uncl ear.



A. Stating A daimFor Enploynent Discrimnation

29 U S.C. A 8 623(a)(1) provides that “[i]t shall be
unl awful for an enployer . . . to fail or refuse to hire or to
di scharge any individual or otherw se discrimnate agai nst any
i ndi vidual with respect to his conpensation, terns, conditions,
or privileges of enploynent, because of such individual's age,”
while 42 U S.C A 8§ 2000e-2(a)(1) nmakes it “an unl awf ul
enpl oynment practice for an enployer . . . to fail or refuse to
hire or to discharge any individual, or otherwise to discrimnate
agai nst any individual with respect to his conpensation, terns,
conditions, or privileges of enploynent, because of such
i ndividual's race, color, religion, sex, or national origin.”

A plaintiff may prove violation of 8 2000e-2(a)(1)3 by
either a “m xed-notive” or “pretext” analysis, while a m xed-
notive analysis is not avail able under the ADEA. As we explain
bel ow, the contours of a "pretext" analysis are less well-settled

under Title VII than they are under the ADEA.

3. As our Court of Appeals has explained, "[t]he |l egal analysis
governing [a plaintiff's] PHRA claimis identical to that under
Title VII, and the discussion that follows applies to both
clains.”™ Q@iirquis v. Mvers Specialty Servs., Inc., 346 Fed.
Appx. 774, 775 n.1 (3d Cr. 2009).
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i Establishing A Title VII O ADEA daim

Under a “m xed-notive” Title VII analysis, a plaintiff
may establish liability by proving “race, color, religion, sex,
or national origin was a notivating factor for any enpl oynent
practice, even though other factors also notivated the practice,”
8 2000(e)-2(m. A plaintiff may acconplish such proof by either

direct or circunstanti al evidence. Desert Pal ace, Inc. v. Costa,

539 U.S. 90, 92 (2003). An enployer nmay then restrict the
remedi es available to a plaintiff, though not absolve itself of
l[tability, by “denonstrat[ing] that the respondent woul d have
taken the sanme action in the absence of the inpermssible
nmotivating factor.” 8§ 2000e-5(Q)(2)(B)

A "m xed-notive" analysis is not avail able under the
ADEA. Instead, as the Suprenme Court has explained, “a plaintiff
bringing a disparate-treatnment claimpursuant to the ADEA nust
prove, by a preponderance of the evidence, that age was the
‘“but-for' cause of the chall enged adverse enpl oynent action. The
burden of persuasion does not shift to the enpl oyer to show t hat
it would have taken the action regardl ess of age, even when a
plaintiff has produced sone evidence that age was one notivating

factor in that decision." G&Goss v. FBL Fi nancial Services, |Inc.,

129 S. C. 2343, 2352 (2009).



Both the ADEA and Title VII permt a plaintiff to prove
his case through a “pretext” theory, as elucidated in MDonnel

Douglas Corp. v. Geen, 411 U. S. 792 (1973). As our Court of

Appeal s has rehearsed, “[u]nder McDonnell Douglas, the plaintiff

bears the burden of proof and the initial burden of production,
having to denonstrate a prima facie case of discrimnation

Once the plaintiff satisfies these elenents, the burden of
production shifts to the enployer to identify a legitimte
non-di scrimnatory reason for the adverse enploynent action. |If
t he enpl oyer does so, the burden of production returns to the
plaintiff to denonstrate that the enployer's proffered rational e

was a pretext for . . . discrimnation.” Smth v. Cty of

Al l entown, 589 F.3d 684, 689 (3d Cir. 2009) (internal citations
omtted). Inasnmuch as “the burden of persuasion, including the
burden of proving ‘but for' causation or causation in fact,
remai ns on the enployee” throughout this exercise, “Goss, which
prohi bits shifting the burden of persuasion to an ADEA def endant,
does not forbid our adherence to precedent applying MDonnel
Dougl as to age discrimnation clains.” |1d. at 691 (citations and
guotation marks om tted).

The elenments of a plaintiff’'s prim facie case under

Title VII are well-settled: “a plaintiff nust show that: (1) she

10



is a nmenber of a protected class; (2) she is qualified for the
position; (3) she suffered an adverse enpl oynent action; and (4)
simlarly situated persons who are not nenbers of her protected
class were treated nore favorably or that the circunstances of
her term nation give rise to an inference of discrimnation.”

Warfield v. SEPTA, 2012 W 363062, at *2 (3d Gr. 2012). Wth

respect to the fourth elenent of this case, our Court of Appeals
has enphasized that “a plaintiff claimng discrimnatory firing
need not prove, to nmake out a prima facie case, that she was

repl aced by soneone outside the relevant class.” Pivorotto v.

| nnovative Sys., Inc., 191 F.3d 344, 347 (3d G r. 1999).

Yet nore doubt shadows the elements of a prima facie

case under the ADEA. In Smth, 589 F.3d at 689, our Court of
Appeal s explained that a plaintiff “denonstrate[s] a prima facie
case of discrimnation by showng first, that the plaintiff is
forty years of age or ol der; second, that the defendant took an
adverse enpl oynent action against the plaintiff; third, that the
plaintiff was qualified for the position in question; and fourth,
that the plaintiff was ultimtely replaced by anot her enpl oyee
who was sufficiently younger to support an inference of

discrimnatory aninmus.” The retention in the fourth el enent of

11



this test of the nore restrictive standard discarded in the Title
VI| context does not necessarily appear to be inadvertent.

In Pivorotto itself the Court noted that “nothing in
the ADEA requires that an age-discrimnation plaintiff prove that
he was repl aced by soneone under the age of 40 (as opposed to
soneone sufficiently younger to create an inference of
discrimnation).” Pivorotto, 191 F. 3d at 357. Mdre recently,
our Court of Appeals “affirnfed] the District Court's dism ssal
of [a plaintiff’s] age discrimnation clains” because the Court
“correctly found that [the plaintiff] did not allege facts that
he was replaced by a ‘sufficiently younger' individual to raise
an inference of discrimnation based on age,"” notw t hstandi ng the
plaintiff’s “general allegations that he was treated differently

t han younger enployees.” Ruddy v. U S. Postal Serv., 2011 W

6450477, at *3 (3d Gr. 2011). Cenerally speaking, our Court of

Appeal s has usually expressed the standard for a prim facie case

under the ADEA by requiring a term nated enpl oyee to show that he
was replaced by a significantly younger enployee. See, e.qg.,

Hodczak v. Latrobe Specialty Steel Co., 2011 W 5592881, at *1

(3d Gr. 2011); Novak v. Posten Taxi, Inc., 386 Fed. Appx. 276,

278 (3d Cr. 2010); Keller v. Oix Credit Alliance, Inc., 130

F.3d 1101, 1108 (3d Cr. 1997).

12



Qur Court of Appeals has also noted that a plaintiff

may establish a prinma facie case under the ADEA by show ng, inter

alia, “that younger enployees received conparatively nore

favorable treatnment.” Fallon v. Meissner, 66 Fed. Appx. 348, 351

(3d Cr. 2003). OQur Court of Appeals has simlarly explained
that under Title VII and the ADEA in order "[t]o nmake out a prim
facie case, [a plaintiff] nust show, anong ot her things, that he
suffered an adverse enpl oynent action under circunstances that
give rise to an inference of unlawful discrimnation. Those
circunstances may include the nore favorable treatnment of
simlarly situated individuals outside of the plaintiff's

protected class.” Geenawalt v. Carion CGy., 2012 W 256045, at

*2 (3d Gr. 2012) (internal citations omtted); see also

Morrissey v. Luzerne CGy. Cmy. Coll., 117 Fed. Appx. 809, 812

(3d Cr. 2004) (under Title VII, ADEA, or PHRA, fourth el enent of

prima facie case requires plaintiff to establish that

“circunstances give rise to an inference of unl aw ul
di scrim nation such as m ght occur when the position is filled by
a person not of the protected class”).

Moreover, in an early opinion describing a plaintiff’s

prima facie case under the ADEA, our Court of Appeals expl ained

that “a plaintiff alleging a discrimnatory |ayoff need show only

13



that he is a nmenber of the protected class and that he was laid
off froma job for which he was qualified while others not in the

protected class were treated nore favorably.” Mssarsky v.

General Mdtors Corp., 706 F.2d 111, 118 (3d Cr. 1983).

Simlarly, in Maxfield v. Sinclair Int’'l, 766 F.2d 788, 793 (3d

Cir. 1985) (enphasis added), the Court “h[e]ld that an ADEA
plaintiff nmay establish the fourth elenent of the MDonnel
Dougl as test for a prinma facie case by show ng that s/he was
replaced by a person sufficiently younger to permt an inference
of age discrimnation” -- thereby not foreclosing denonstration
of this elenent by other neans.

We further note that the rationale set forth in

Pivorotto for a relaxed prina facie requirenent in Title VII

cases applies equally well to plaintiffs alleging discrimnatory
term nation under the ADEA. As Judge Becker there expl ai ned,

[El]ven if a woman is fired and repl aced by
anot her wonman, she nmay have been treated
differently fromsimlarly situated nale
enpl oyees. This seens to us to be
self-evident. An enployer may fire a wonan
who nmakes a single m stake (while retaining
men who make nunerous simlar m stakes), yet
repl ace her with another woman whomt he

enpl oyer hopes will neet his (higher)
expectations for femal e enpl oyees. O an
enpl oyer may fire wonen who fail to act in a
particul ar manner (e.g., ‘fem nine,
assertively, non-assertively), but not

14



require mal e enpl oyees to act in any
particul ar way.

Pivorotto, 191 F.3d at 353-54 (internal citations omtted). As
applied to ADEA cases, enployers using distinct and unreasonabl e
expectations of ol der enployees could run afoul of the |aw while
still hiring such enpl oyees.

We also recall that the Suprene Court noted in

Swierkiewicz v. Sorema N. A, 534 U S. 506, 512 (2002) (internal

quotation marks omtted) -- in an observation that remains valid,
notw t hst andi ng ot her questions about this decision’s continuing
viability to which we turn below -- that “the precise
requirenents of a prima facie case can vary dependi ng on the
context and were never intended to be rigid, nechanized, or
ritualistic.” Qur Court of Appeals recently reiterated this
principle in the ADEA context, noting that “‘the requirenents of
the prima facie case are flexible and nust be evaluated in |ight
of the particular circunstances of the case before the court.
This applies with particular force to the fourth el enent of the

prima facie case of discrimnation.” Kuzdrowski v. N chol son,

314 Fed. Appx. 410, 413 (3d G r. 2008) (internal citations

omtted) (quoting Pivorotto, 191 F.3d at 357).

15



This jurisprudence favors flexibility in formulating

prim facie cases, applies Pivorotto’s rationale to ADEA cases,

and i nposes a nore relaxed standard for the fourth elenent of a

plaintiff’'s prinma facie case under the ADEA. Under it a

plaintiff may prove this el enment by establishing circunstances
that give rise to a fair inference of unlawful discrimnation,
and may include replacenent by a significantly younger enpl oyee
or nore favorable treatnent of simlarly situated individuals
outside the protected class. W presune that our Court of
Appeal s, when it has expressed a nore restrictive formul ation of
this test, did so in light of the specific circunstances of the

cases then under consi derati on.

ii. Aleging AdaimuUnder Title VII O The ADEA

We have discussed at length the requirenents of a prinma
facie case under Title VII and the ADEA because these el enents
may be relevant to the facts a plaintiff nust allege to state a
claim The precise nature of these allegations are not well -
delineated. As our Court of Appeals noted in GQuirguis, 346 Fed.
Appx. at 776 n.6, “the quantum of facts that a discrimnation

conpl aint should contain may bear further devel opnent.”

16



In 2002, the Suprene Court considered “whether a
conplaint in an enploynent discrimnation |lawsuit nust contain
specific facts establishing a prima facie case of discrimnation

under the framework set forth by this Court in MDonnell Dougl as

Corp. v. Geen,” and concluded that “an enpl oynent discrimnation

conpl ai nt need not include such facts and instead nust contain
only "a short and plain statenent of the claimshow ng that the

pl eader is entitled to relief."" Swerkiewcz, 534 U S. at 508

(internal citation omtted). The Court explained that (1) “[t]he

prima facie case under McDonnell Douglas . . . is an evidentiary

standard, not a pleading requirenent,"” id. at 510; (2) “the

McDonnel | Dougl as framework does not apply in every enpl oynent

di scrimnation case,” inasnuch as “if a plaintiff is able to
produce direct evidence of discrimnation, he may prevail w thout
proving all the elenments of a prima facie case,” id. at 511; (3)
“the precise requirenments of a prinma facie case can vary
dependi ng on the context and were never intended to be rigid,
mechani zed, or ritualistic,” id. at 512; and (4) a conpl aint
“must sinply 'give the defendant fair notice of what the
plaintiff's claimis and the grounds upon which it rests."" 1d.

at 512 (quoting Conley v. G bson, 355 U S. 41, 47 (1957)).

17



Foll ow ng the Supreme Court’s revision a few years
| ater of the pleadings standard, our Court of Appeals concl uded
t hat “because Conl ey has been specifically repudi ated by both

Twonbly and Igbal, so too has Sw erkiew cz, at |east insofar as

it concerns pleading requirenents and relies on Conley." Fow er

v. UPMC Shadyside, 578 F.3d 203, 211 (3d Gir. 2009). In

Swierkiewicz's place, our Court of Appeals explained that “[t] he

pl ausi bility paradi gm announced in Twonbly applies with equal
force to analyzing the adequacy of clainms of enploynment

discrimnation." WIkerson v. New Medi a Tech. Charter Sch.

Inc., 522 F.3d 315, 322 (3d Cir. 2008).
Just what this nmeans renmai ns unclear. As noted,

Swierkiewicz rested on a nunber of rationales, only one of which

explicitly derived from Conl ey. Fow er thus does not

necessarily inmply the invalidity of Sw erkiew cz’'s underlying

hol di ng that an enpl oynent discrimnation plaintiff need not

pl ead the elenents of a prina facie case to state a claim

| ndeed, our Court of Appeals has recently cited Swi erkiewi cz for

the proposition that a plaintiff may support an inference of
discrimnation “in a nunber of ways, including, but not limted
to, conparator evidence, evidence of simlar racial

di scrim nation of other enployees, or direct evidence of

18



discrimnation fromstatenents or actions by her supervisors

suggesting racial aninus.” Golod v. Bank of Am Corp., 403 Fed.

Appx. 699, 703 n.2 (3d Cr. 2010). To be sure, our Court of
Appeal s has upheld the dism ssal of a plaintiff’'s Title VII
cl ai ne because “his conplaint does not state a prim facie case

for national origin discrimnation,” MCauley v. Conputer Aid,

Inc., 242 Fed. Appx. 810, 812 (3d Cr. 2007). D strict courts in
this Crcuit have also concluded that a plaintiff nust plead the

elenents of a prima facie case in order to state a cl ai munder

t he ADEA. See, e.qg., Prisco v. Methodi st Hosp., 2011 W. 1288678,

at *3 (E.D. Pa. 2011) (Dubois, J.); Foster v. Wsley Spectrum

Servs., 2010 W. 3431103, at *2 (WD. Pa. 2010).

This jurisprudence seens to us to be readily
reconcilable. Since a plaintiff may establish a violation of
Title VII by either a "pretext" or "m xed-notive" analysis in
order to state a claimsuch a plaintiff nust allege concrete

facts that, if proven, would either (1) establish his prim facie

case under MDonnell Douglas, or (2) show that race, color,

religion, sex, or national origin was a notivating factor for any
wor kpl ace practice. A plaintiff asserting a claimunder the ADEA
must simlarly nmake factual allegations that, if true, would

either (1) establish his prim facie case under a pretext

19



anal ysis or (2) show that age was the "but-for" cause of the
chal | enged adverse enpl oynent action. Under either Title VI or

the ADEA, a flexible formulation of the prima facie case shoul d

be used that permts allegation of any circunstances that fairly
give rise to an inference of unlawful discrimnation. Such an

approach satisfies Sw erkiewi cz’'s concerns regarding the variety

of ways in which an enploynent discrimnation plaintiff may
establish his clains as well as the need to eschew rigid prinma
facie fornmulations, as well as Wl kerson's enphasis on requiring

such plaintiffs to allege a plausible entitlenent to relief.

B. The Sufficiency O Johnson’s d ains

Wth this legal framework in m nd, we now consi der
whet her Johnson has stated a claimin his anmended conpl ai nt under
Title VII (and hence the PHRA) and the ADEA. Wth respect to
bot h, Johnson attenpts to state a claimby alleging the el enents

of a prima faci e case under McDonnell Dougl as.

Regardi ng Johnson’s Title VIl claim he rightly notes
that the Center does not dispute the adequacy of the first,
second, or third elenents of his case. Pl.’s Mem at 2-3.
Regarding the fourth elenent, the Center argues that the “Amended

Conpl aint quite sinply sunmarily asserts that Plaintiff was
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treated differently than a Caucasi an detention officer who, at
sone unspecified tinme, ‘abandoned his shift and went honme and
received no discipline,”” Def.’s Mem at 6, but that “Plaintiff
cannot and i ndeed does not nmake any allegation that the Caucasi an
male (N. Bellossi) shared any simlar disciplinary record or
‘last chance’ status as that of Plaintiff.” 1d. Johnson
responds that he has also alleged that the Director of the
Center, Berry, “engaged in a pattern of scrutiny of African
Ameri can enpl oyees such as the plaintiff that was nore intense
than that toward white enpl oyees, and that there have been
di sproportionate term nations and ot her discipline of African
Ameri can enpl oyees during the period since the 1990s whil e he has
been director.” Pl.’s Mem at 4 (citations omtted).

As already noted, a plaintiff nust provide “enough
facts to raise a reasonabl e expectation that discovery wll
reveal evidence of the necessary elenent” of the cause of action.
Phillips, 515 F.3d at 234 (quotation marks omtted). Though
Johnson’s allegations as to Berry's clainmed pattern of
di sproportionate termnations and scrutiny of mnority workers
are not quite "[t]hreadbare recitals of the el enents of a cause
of action, supported by nmere conclusory statenents," lgbal, 129
S. C. at 1949, they are so vague and lacking in specificity that
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they do little to bolster the plausibility of Johnson’s claim
These all egations essentially amount to an avernent that Berry
“treated African American enployees differently than white
enpl oyees.” We will disregard such conclusory allegations in
j udgi ng whet her Johnson has alleged the fourth el enent of his

pri ma faci e case.

We are thus left with Johnson’s renai ning all egati ons,
namely that (1) in Decenber of 2006, Judge Zetusky issued an
arbitration decision providing that Johnson woul d be subject to
imedi ate termnation if he absented hinself fromhis work
assignnment, Pl.’s Am Conpl. Y 22; (2) Johnson was term nated for
| eaving his work assignnment and using his cellular phone, id.
24; (3) he had not actually left his work assignnment on the
occasion in question,*id. T 25; (4) use of cellular phones by
ot her, white enpl oyees was commonly tolerated, id.  27; and (5)
a younger, white enployee was not disciplined for |leaving his

wor k assignnment without permssion. 1d. § 26. Essentially,

4. W note that Judge Kenney determ ned that while Johnson “may
have stayed within the confines of the “C-1 Unit,’ however, the
surveillance video clearly showed that M. Johnson left the place
of his work assignment.” Ex. Ato Pl.’s Am Conpl. at 2. The
parties have not briefed us on the preclusive effect, if any, of
Judge Kenney’s decision, so that we will not consider his factual
findings to be conclusive in ruling on the Center’s notion.
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Johnson has identified two types of conparator enpl oyees who were
treated nore favorably than he: white enpl oyees who used their

cel lul ar phones w thout discipline, and a younger white enpl oyee
who left his work assignnent w thout discipline. Johnson has
conceded, however, that he was subject to a “last chance”
decision at the tine he was term nated, and he does not all ege
that any of the alleged conparator enployees had a simlar

st at us.

Based on these allegations, we conclude that Johnson
has stated a claimunder Title VII. Qur Court of Appeals has
stressed that "[t]hough "simlarly situated does not nean
"identically situated,' a plaintiff nust denonstrate that she is
simlar to the alleged conparator in relevant respects.”
Warfield, 2012 W. 363062, at *3. Wth respect to his cellular
phone use, Johnson’s allegation that white enpl oyees were not
di sciplined for simlar conduct raises an inference of
di scrimnation. Wether such enpl oyees were on any kind of
probationary status is irrelevant since Judge Zetusky's deci sion
did not state that cellular phone use would result in Johnson’s
termnation. As for Johnson’s alleged absence fromhis work
assi gnnent, he contests this fact so the adverse enpl oynent
action of which he conplains is not just term nation but the
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| eveling of false charges against him Thus, the fact that
Johnson has not alleged that Bell ossi was subject to probationary
status is irrelevant, just as stated above. Johnson alleges that
he was disciplined for conduct that he did not conmt, while a
white enpl oyee was not disciplined for conduct that he did
commt. For the purposes of this allegation, Bellossi is
simlarly situated to Johnson.>®

As for Johnson’s ADEA claim the first, second, and

third elements of his prinma case case here appear to be

uncontroverted. Wth respect to the fourth el enent, Johnson has
not alleged that any younger enpl oyee avoi ded discipline for use
of cellular phones. W consider, however, that his allegations
as to Bellossi -- i.e., that he was younger than Johnson, and
avoi ded discipline for conmtting an action, while Johnson was
di sci plined despite not commtting the sanme action -- raise an

i nference of discrimnation sufficient to state a claim

5. We note that if Johnson conceded that he had, in fact,
absented hinself fromhis work assignnent w thout perm ssion, so
that the adverse action of which he was conpl ai ni ng consi st ed
solely of termnating himfor that transgression, our analysis of
whet her Bel | ossi and Johnson were simlarly situated would be
different.
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W w il thus deny the Center’s notion to dismss inits

entirety.®

BY THE COURT:

__\s\Stewart Dal zel

6. Save the concession described in note 1, above.
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