IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHARYN SOLOVON : ClVIL ACTI ON
V.
SCHOOL DI STRI CT OF PHI LADELPHI A ; NO. 10-3221
VEMORANDUM
Dal zel I, J. March 12, 2012

Plaintiff Sharyn Sol onon (“Sol onon”) sues def endant
School District of Philadelphia (the “District”), asserting
clainms under the Americans with Disabilities Act (“ADA"), 42
U S C § 12101, et seq., 8 504 of the Rehabilitation Act (“§
504"), 29 U.S.C. 8§ 794, and the Pennsylvania Human Rel ati ons Act
(“PHRA"), 43 Pa. Cons. Stat. 8 955(a). Solonon alleges that the
District failed to accommodate her “nuscul o-skel etal and
neur ol ogi cal problens,” Pl.’s Conpl. § 22, discrimnated agai nst
her based on these problens, and then retaliated agai nst her for
seeki ng accommodations and filing a conplaint with the EECC.

The District filed a nmotion for summary judgnent

chal I engi ng Sol onon’ s cl aims that has now been fully briefed.!?

_ ! Regrettably, the briefin% was subpar, with
di sorgani zed and haphazard argunment fromthe District, inaccurate

or mssing citations from Sol onon, and a general inability to
apply the law to the facts of this case. W were surprised to
recei ve such subm ssions from such veteran counsel



For the reasons we articulate below, we will grant the District’s

notion in part.

Fact ual Backqgr ound

Fed. R Cv. P. 56(a) provides that “[t]he court shal
grant summary judgnment if the novant shows that there is no
genui ne dispute as to any material fact and the novant is
entitled to judgnent as a matter of law,” and Rule 56(c)
el aborates that “[a] party asserting that a fact cannot be or is
genui nely di sputed nust support the assertion by: (A) citing to
particular parts of materials in the record . . . ; or (B)
showi ng that the materials cited do not establish the absence or
presence of a genuine dispute, or that an adverse party cannot
produce adm ssi bl e evidence to support the fact.” W wll thus
present the facts as to which the parties agree, pausing

occasionally to note areas of factual disagreenent.

A. Sol onon’s Career Wth The District

Sol onon began working at the District in the early

1970s, Def.’s Stnmt. of Facts (“Def.’s Stnt.”) T A-1?, Pl.’s Resp.

_ 2 Though the District did not enunerate its statenent
of undi sputed facts, in Solonbn’s response to this statenent she

nunbered the District’s statenents serially within each section
(continued. . .)



to Def.’s Stnt. (“Pl.”s Resp.”) ¥ A-1. According to Sol onon, she
was transferred to G eenberg El enmentary School (“Geenberg”) in

1975. Pl.’s Resp. 1 A2 (citing Def.’s Ans. T 20). The D strict
enpl oyed Sol onon as a speci al education teacher. Def.’s Stnt.

A-3; Pl.’s Resp. 1 A-3. Shortly after her transfer to G eenberg,
Sol onon was assigned to Room 213, |ocated on the second fl oor of

the building. Def.’s Stm. § A-4; Pl.’s Resp. {1 A-4. During the
years that Sol onon worked in this classroom-- until 2007 -- she
never conplained of any disability or identified any restrictions
that prevented her from accessing the room Def.’s Stnt. { A-10;

Pl.”s Resp. § A-10.

B. The District’'s Decision To Rel ocate Sol onobn’'s d ass

In 2005, G na Hubbard (*“Hubbard”) becane principal of
Greenberg. Def.’s Stnt. § B-1; Pl.’s Resp. 1 B-1. In Cctober of
2007, the District notified Hubbard that a new autistic support
program woul d begin operating at Greenberg in Novenber of that
year, and that she needed to choose a classroomto house the

program Def.’s Stnt. Y B2 to B-3; Pl.’s Resp. 1Y B-2 to B-3.

2(...continued)
and then responded to each statenent. W adopt Sol onbn’s system

of nunbering, and will simlarly refer to the District’s factual
contentions by section and sentence nunber.
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Hubbard testified that in initially identifying the
cl assroom she consi dered guidelines for special education
cl assroons, the school’s |ayout, the need to keep grades
physically close to each other, the age of students in the
program and the need to avoid isolating special needs students
fromtheir peers. Def.’s Stnt. § B-4; Pl.’s Resp. 1 B-4. After
consi dering several roons and consulting a few teachers, Hubbard
chose Room 213 to house the program Def.’s Stnt. Y B-5 to B-6;
Pl.”s Resp. 11 B-5 to B-6.

According to Hubbard, Room 213 was the nost desirable
| ocation for the new autistic program because it was |arge and
was | ocated near the kindergarten and first-grade cl assroons.
Furthernore, relocating Sol onon’s class would create the | east
di sturbance for the school as a whole, since the class had fewer
students than classes in the other roons Hubbard consi dered.
Def."s Stnt. § B-7 (citing Ex. Cto Def.’s Stnt. (“Hubbard

Dep.”)® at 68-69). Sol onon di sagrees that Room 213 was the nost

3 Sol onmon suggests that “Hubbard s affidavit . . 1s
not properly before the Court and shoul d be di sregarded, " Pl.'s

Resp. 1 A-5, citing to HIIl v. Gty of Scranton, 411 F.3d 118,

131 n.22 (3d Cr. 2005). In Hll, our Court of Appeals noted

that “when evaluating a sunmary judgnment notion a court should

not consi der even uncontradicted testinony of an interested

W tness where that testinony supports the novant.” 411 F.3d at
(continued. . .)




desirable location for the new program inasnmuch as the program
did not require a large class space, Pl.’s Resp. § B-7 (citing
Ex. Eto Def.”s Stnt. at 42-43). Solonon al so di sagrees that

pl acing the programin Room 213 woul d have created the | east

di sturbance for the school in general since (1) Solonobn’s class
required many materials that would not fit in a smaller room?*
id. (citing Ex. Dto Def.’s Stnt. (“Solonon Dep.”) at 80), and
(2) at |east one parent® objected to noving Solonon’s class. 1d.

(citing ExX. P-9 to Pl."s Resp.). The parties agree, however,

3(...continued) _ _
132 n.22. If Hll applies to bar the Court from considering

Hubbard s affidavit, it would appear equally to foreclose
consi deration of Hubbard s deposition testinony. However,
Sol onon has not explained to the Court why Hubbard qualifies as

an interested witness under Hill. Solonon has certainly not
suggested that Hubbard has a material interest in the outcone of
this litigation. |In any event, Sol onon has disputed many of the

factual assertions that the District cites based upon Hubbard’'s
affidavit and testinony, and, as we explain below, in ruling on
this Rule 56 notion we will accept Sol onon’s version of the facts
insofar as citations to the record support it.

_ 4 Sol onon al so clains that she “had nunerous students
in and out of her roomfromday to day, period to period, and was

frequently engaging in nultiple | essons at one tinme,” Pl.’s Resp.
1 B-7, but the page of deposition testinony to which she points
does not support this contention. See Sol onon Dep. at 80.

_ 5> Sol onon asserts that “a nunber of parents objected”
to this nove, Pl.’s Resp. § B-7, but the exhibit to which she

poi nts only includes what appears to be two emails froma single
parent to Hubbard. Ex. P-9 to Pl.’s Resp
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that autistic support classes are typically placed on the first
or second floor of a school, and that Henry Gross, the Director
of Special Education for the Northeast Region (presumably, in the
District), determ ned that Room 213 was appropriate for the
program after conpletion of an inspection.® Def.’'s Stnt. Y B-8
to B-9; Pl.”s Resp. Y1 B-8 to B-9.

On Cctober 9, 2007, Hubbard sent a nmenorandumto
Sol onon advi sing that her classroom had been reassigned from Room
213 to Room 3117 -- which was located on the third floor of
Greenberg. Def.’s Stnt. §71 CG1, B-11; Pl.’s Resp. 11 CG1, B-11
Room 311 was conparable in size to the classroons of other
resource roomteachers, Def.’s Stnt. Y B-13; Pl.’s Resp. { B-13.
Hubbard al so testified that Room 311 was appropriate for
Sol onon’ s cl ass because she only had a |imted nunber of

students, Def.’s Stnt. § B-15 (citing Hubbard Dep. at 68), though

_ . ° Solonon alleges that “M. Gross did not do the
i nspection hinmself,” Pl."s Resp. § B-9, but includes no record

citation supporting this assertion.

_ " The District asserts that placing the autistic class
in Room 213 required noving Solonmon’s classroomto Room 311

Def.’s Stnt. q B-10 (citing Hubbard Dep. at 63-67), but Hubbard's
cited deposition testinony does not support this claim Sol onon
di sputes this assertion, stating that there were other classroons
in which the autistic support class could have been placed, but
points to no record citation in support of her contention.
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Sol onon denies that she had a smaller nunber of students. Pl.’'s
Resp. § B-15 (citing Sol onon Dep. at 238). Hubbard’ s nenorandum
of fered the services of the school engineering staff to assist
Sol omon in noving classroons. Def.’'s Stnt. 1 CG2; Pl.’s Resp. 1
C 2.

By COctober 18, 2007, Sol onon had not begun the process
of preparing to transfer classroons, and that day Hubbard sent
her a second nenorandum setting a deadline of Cctober 31, 2007
for the conpletion of the nove. Def.’s Stnt. Y G3 to C4;
Pl.”s Resp. 1 CG3 to CG4. Solonon never conplied with Hubbard’s
requests to nove and nmade no steps toward nmoving. Def.’s Stnt.
C-5 (citing Solonon Dep. at 65-66).8 Instead, she wote letters
to Hubbard and orally protested the nove. Id. 1 D1 (citing
Sol onon Dep. at 80). On either Cctober 18 or 19, 2007, Sol onon
told Hubbard that Room 311 was too small for her class because

her supplies would not fit in the newroom Def.’s Stm. D 3;

_ _ 8 Sol onon di sputes this statenent but offers no
citation to the record in support of her preferred factual

account. Pl.’s Resp. 1 &G5. As footnotes 4 through 8 nmake

pl ain, Sol onon does not allow the record to constrain her
avernments. In presenting the remaining facts in this section, we
will not note every instance in which Solonon has failed to
support her clains with citations to the record, but instead wll
sinply ignore those clainms that are unsupported and treat
contrary supported avernents by the District as undi sputed.
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Pl.”s Resp. § D-3. On Cctober 24, 2007, Solonobn wote an enai
to Hubbard explaining that “[i]t would be beneficial to remain in
my present classrooni and that “[i]f | amnot able to work in a
cl assroom of equal size, then it is inpossible to bring the
inventory in my current roomto a roomthat cannot and is not
equi pped to house ny resources. Therefore, it wll affect ny
ability to teach.” Ex. | to Def.’s Stnt. Notably, Solonon did
not state that she would prefer to work on a particular floor,
Def.’s Stnt. 1 D5; Pl.’s Resp. 1 D5, and her enail did not
menti on any physical inpairnents or any need for acconmodati ons.
Def.’s Stnt. at 5 (citing Ex. | to Def.’s Stnt.). On Novenber 7,
2007, Hubbard sent Sol onon a menorandum directing her to conplete
her nove by that sanme day, Def.’s Stnt. § F-1 (citing ExX. Hto
Def.’s Stnt.), and offering the assistance of the building
engineering team Def.’s Stnt. T F-2; Pl.’s Resp. 1 F-2. The
menor andum noted that failure to conply would result in
di sciplinary action -- including possible suspension -- an
unsati sfactory rating, or termnation. Pl.’s Resp. at 4 (citing
Ex. Hto Def.’s Stnt.).

On Novenber 15, 2007, Sol onon wote a letter to Hubbard

in which she summari zed their discussions regarding the nove and



proposed three alternatives to noving her classroomfrom Room
213. Ex. Nto Def.’s Stnt. Sol onon recalled that

| tried to explain to you that, in addition

to placing ny first through third graders on

a floor with the seventh and ei ght h-graders,

room 311 is so nmuch smaller than nmy present

roomthat | would not have the space for ny

conputers, file cabinet, desks, work

stations, activity charts, supplies, and

other learning aids which are currently set

up in nmy present location. . . . | stated

that | needed all of the supplies in order to

teach the students.

Id. at 017. Sol onon added that “[i]f any of my above suggestions
are not workable, I will nove to the third floor |ounge, as you
have requested.” |1d. at 018.

As we di scuss bel ow, on Cctober 9, 2007, Sol onon had
told Hubbard that she was havi ng back problens, and by Novenber
15, 2007 she had supplied the District wwth three doctor’s notes
l[imting her activities. Though Sol onon’s letter explained that
she needed custodians to help her with any nove due to her back
condition, she did not justify her request that her classroom
remain Room 213 with any reference to her physical condition.
Def.’s Stnt. 1 H3, H6 to H7;, Pl.”s Resp. 1 H3, H6 to H7.

Hubbard did not respond to Solonon’s letter, Pl.”s Resp. at 25

(citing Solonmon Dep. at 118-19), and Sol onon’s cl ass was



eventual |y noved from Room 213 to Room 311 in January of 2008 --

in her absence. Def.’s Stm. §1-11; Pl.’s Resp. T I-11

C. The Parties’ Discussions Regardi ng Accommbdati ons

Sol onon testified that on October 9, 2007, she told
Hubbard that she was having problens with her back. Pl.’s Resp
at 3 (citing Solonon Dep. at 79). Ten days later, the day after
Hubbard’ s second menorandum to her, Sol onon secured a note from
her primary care physician, Dr. John Telegadis (“Dr. Tel egadis”),
stating that she “‘should not do any lifting or bending’” because
it “*may aggravate her current injury’”. This was the first
doctor’s note nentioning that Sol onon had any physical
l[imtations and was al so Sol onon’s first request for
accommodations fromthe District.® Def.’s Stnt. Y E-1 to E-3;
Pl.”s Resp. 1Y E-1 to E-3. The note specified that Sol onon was
“under ny care for |ow back pain, sciatica and anxiety.” Ex. J
to Def.’s Stmt. On Cctober 23, 2007, Dr. Tel egadis issued a note
reiterating that Sol onon should not engage in any lifting or
bendi ng, and two days | ater she produced a third note repeating

these restrictions and adding a carrying limtation. Def.’s

o ® Though the District clains that it has no record of
receiving this note, it admts receipt thereof for purposes of

its nmotion for summary judgnent. Def.’s Stmt. at 5 n. 2.
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Stnmt. Y E-4 to E-5; Pl.’s Resp. 1Y E-4 to E-5. Inportantly, Dr.
Tel egadi s’s notes did not propose any specific accommodation for
Sol onon’ s physical limtations.® Def.’s Stnt. 1 E-9 (citing

Exs. J-L to Def.’s Stnt.).

Sol onon testified that her lifting and carrying
limtations left her unable to |lift or carry itens wei ghing nore
than five pounds, and that her bending |limtation rendered her
unable to bend in the course of daily activities. She admtted
that her job as a teacher required her to bend and lift nore than
five pounds since the books and materials she used in teaching
wei ghed nore than this Iimt. Def.’s Stm. Y E-6 to E-8; Pl.’s
Resp. 11 E-6 to E-8. Solonon stresses that lifting and bendi ng
were not essential functions of her job. Pl.’s Resp. 1Y E-8
(citing ExX. P-3 to Pl.”s Resp.).

Accordi ng to Sol onon, on Novenber 2, 2007, she nmet with

Hubbard to di scuss the proposed nove and her nedical condition.

10 The District asserts that Sol onon herself did not
“propose[] to the School District any specific accommpdation for

the stated physical limtations,” Def.’s Stnt. § E-9 (citing

Sol onon Dep. at 36, 97), but the deposition testinony that it
cites supports only the proposition that Sol onon never requested
an assistant to help her get needed supplies. Sol onon Dep. at
36, 97. The parties agree that Sol onon never requested such an
assistant. Def.’s Stnt. § E-11; Pl."s Resp. {1 E-11. W note

t hat Sol onon incorrectly enunerated paragraphs E-9 through E-11
of the District’s statenent of facts as E-7 through E-9.
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This nmeeting did not go well. Hubbard all egedly screaned at
Sol onon when she attenpted to provide Hubbard with copies of Dr.
Tel egadi s’s notes, and refused to provide Sol onon with any
accommodation for her back problenms.'* Pl.’s Resp. 1 F-1 (citing
Exs. P-5, P-6 and P-7 to Pl.’s Resp.). Solonon then took sick
| eave begi nning on Novenber 13, 2007. Def.’s Stnm. § G1;, Pl.’s
Resp. 1 G1. As of that date, she had only provided the D strict
with notice that she should not engage in |lifting, bending, or
carrying, and had neither advised of any restriction involving
clinbing stairs nor requested a first-floor classroom Def.’s
Stnt. 1 G2to G3; Pl.’s Resp. 11 G2 to G 3.

On Decenber 31, 2007, Dr. Tel egadis issued a note
stating that Sol onon had been diagnosed with a | unbar disc

protrusion!? and neural foram nal stenosis,?® Ex. Pto Def.’s

11 Sol onon clains that “when Ms. Sol onpbn attenpted to
address her legitimte space issues, Ms. Hubbard . . . told her

to just |eave her materials in her roomand run back and forth to
get them between periods.” Pl.’s Resp. {1 F-1 (citing Exs. P-5,
P-6 and P-7 to Pl.’s Resp.). Unsurprisingly, the cited portions
of the record do not support this claim

2 W may define this tern1by its conponents. Lunbar:
“of, relating to, or constituting the [oins or the vertebrae

bet ween the thoracic vertebrae and sacrum” Intervertebral disk:
“any of the tough elastic disks that are interposed between the
centra of adjoining vertebrae and that consist of an outer
annul us fibrosus enclosing an i nner nucleus pul posus.” Medline
(continued. . .)
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Stnt., and thus “*has to be placed on the first floor.”” Def.’s
Stmt. T 1-1; Pl."s Resp. § 1-1. Dr. Telegadis suggested that if
Sol onon’ s condition inproved and the recomended room change
occurred, she could return to work by January 28, 2008. Def.’s
Stmt. T 1-1; Pl."s Resp. f1-1. In his testinony, Dr. Tel egadis
expl ained that to avoid exacerbating her pain Sol onon shoul d not
clinb nore than one flight of stairs, consisting of seven or
ei ght steps, per day.* Def.’s Stnt. 1-7; Pl.’s Resp. {1 1-7

In January of 2008, Hubbard call ed Sol onon on the
t el ephone and asked what the District could do to help her

physical condition. Def.’s Stm. § K-1 (citing Ex. Qto Def.’s

~12(...continued)
Plus Medical Dictionary, US. Dep’'t of Health & Human Servs.

(“HHS"), http://wwv. nl mni h. gov/ nmedl i nepl us/ npl usdi cti onary. htnl .

_ 13 Neural: “situated in the region of or on the sane
side of the body as the brain and spinal cord.” Foranmen: “a
smal | opening, perforation, or orifice.” Spinal stenosis:

“narrowi ng of the lunbar spinal colum that produces pressure on
the nerve roots resulting in sciatica and a condition resenbling
intermttent claudication and that usually occurs in mddle or
old age.” Medline Plus Medical Dictionary, HHS,

http://ww. nl m ni h. gov/ nedl i nepl us/ npl usdi ctionary. htnl .

14 Sol onon testified that she is able to clinb stairs
but that it sinply takes her longer to do so. Furthernore, the

parties agree that Sol onon’s three-story hone -- which is not

equi pped with an elevator -- has an eight-step entrance, and that
its bathroom and bedroom are | ocated on the second floor. Def.’s
Stnmt. 71 1-5, 1-8to1-9; Pl."s Resp. 1 1-5, 1-8 to I-09.
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Stnt.; Solonon Dep. at 17-19). According to Sol onpbn, she
expl ai ned that she would have her doctor wite the District
anot her |etter about her needed accommbdati ons. Sol onon Dep. at
19-20. On January 22, 2008, Sol onon forwarded Hubbard a letter
fromDr. Telegadis explaining that she was still under his care
for a lunbar disc protrusion and neural foramnal stenosis, and
that “[d]Jue to her condition [he] strongly reconmmend[ed] that she
be placed on the first floor of the school building prior to her
returning to work.” Ex. Qto Def.’s Stnt. Sol onon requested
t hat Hubbard respond to the letter by January 29, 2008, id., but,
according to Solonon’s testinony, Hubbard “just ignored it.”
Sol onon Dep. at 20. Solonon initiated no further contact with
Hubbard. Def.’s Stm. Y K-5to K-6; Pl.’s Resp. 1Y K-5to K-6
The parties agree that (1) Sol onon was aware that there
was an el evator at G eenberg, (2) other teachers used the
el evator for nedical reasons, (3) Sol onon observed ot her teachers
using the elevator, and (4) Sol onon made no attenpt to use the
elevator. Def.’s Stnt. Y L-1, L-2 to L-5; Pl.”s Resp. {1 L-1,
L-2 to L-5. In her deposition, Solonon testified that Hubbard
never nentioned the elevator to her, Sol onon Dep. at 156, though
she concedes that the elevator was offered as an accommpdati on
“as it pertained to noving her classroom” Pl.’s Resp. { L-5.

14



Sol onon al so points to deposition testinony from Hubbard® in

whi ch she asserted that in January of 2008, “[w] e tal ked about
the elevator, that there’s an elevator if she needs to nove up
and down between floors.” Hubbard Dep. at 118-19. 1In any event,
Sol onon did not believe that the el evator woul d have provi ded an
effective accommodation, Def.’s Stnt. § L-6; Pl.’s Resp. {1 L-6
As she explained in her deposition,

[ NNunber one, | had to carry things -- | have
told you this before. Nunmber two, | had to
get places in a very short period of tine. |
had many jobs to do. And | -- the elevator
was for the entire school. It was not a

vi abl e accomodation for me. And | had to
pi ck up students, because you can’t --
couldn’t have students cone by thensel ves
when they have not -- an executive
functioning disorder. . . . If you knew all
the jobs that | had to do there was a tine
element. It could not get nme to where |
wanted to. | also told you you are not

all owed to have students in the elevator. It
was not a viable option.

Sol onon Dep. at 132-33. But Solonon |ater admtted that use of
the el evator required a key -- though she did not know where she

coul d have obtained such a key, id. at 134 -- so that students

15 Sol onon erroneously cites this testinnny for the
proposition that “Ms. Hubbard never discussed the elevator with

the Plaintiff as a nmeans of ongoi ng accommbdati on once the nove
had been acconplished.” Pl.’s Resp. | L-5.

15



could use the elevator “[o]jnly with an adult. Not by thensel ves,

they weren’'t permtted.” 1d. at 135.

D. Sol onon’s Leave From The Distri ct

The parties agree that Sol onon took sick | eave from
Novenber 13 or 14, 2007 until April of 2008, receiving her ful
salary and benefits during this tine. Def.’s Stnm. 1 M1 to M
2; Pl.”s Resp. 11 M1 to M2. FromApril 14, 2008 until Apri
15, 2009, Sol onon began short-termdisability | eave, al so known
as “wage continuation,” during which she received seventy-five
percent of her salary and all benefits. Def.’s Stm. Y M3 to
M5; Pl.’s Resp. 11 M3 to M5. Upon the | apse of her wage
continuation in April of 2009, Sol onon took a health sabbati cal
| eave that lasted until April, 2010 and she received fifty
percent of her salary and all benefits during this period.
Def.”s Stnt. 71 M6 to M8; Pl.’s Resp. 11 M6 to M8. Sol onon
retired at the end of this sabbatical. Def.’s Stnt. T M9; Pl.’s
Resp. 1 M09.

Thr oughout these | eaves, Sol onon was obliged to submt
doctors’ notes to support her need for |eave. These notes stated
that she was physically unable to return to work, reiterated her

limtations on lifting, bending, carrying, and stair-clinbing,

16



and expl ai ned that she needed a first floor classroom Def.’s
Stnt. 7Y M10 to M11; Pl.’s Resp. 1 M10 to M11l. The parties
agree that before retiring Sol onon did not contact Hubbard to

di scuss returning to her job. Def.’s Stnt. § M20; Pl.’s Resp.
M 20. Sol onon points to evidence that the District would not
allow her to return to work unless she could do so w thout
accommodations. Pl.’s Resp. {1 L-12 (citing Ex. P-20 to Pl.’s
Resp. at 36), M19 (citing Ex. P-21 to Pl."s Resp. at 58-59).

But in Novenber of 2010 the District offered Sol onon a job!® as a
speci al education teacher at a school other than G eenberg.

Sol onon declined. Def.’s Stm. § M23 (citing Sol onon Dep. at

89, 93).

E. Sol onon’ s Charges Before The EECC

On August 28, 2008, Solonon filed a discrimnation

charge with the EECC. Def.’s Stnt. 1 N1; Pl.’s Resp. 1 N1

16 Sol onon protests that “[t]he District’s use of a
Rule 68 offer in the context of a summary judgnent notion is

entirely inproper.” Pl.’s Resp. 1 M23. Fed. R Gv. P. 68(a)
provides that “[a]t |east 14 days before the date set for trial,
a party defending against a claimnmy serve on an opposing party
an offer to allow judgnent on specified terns, with the costs

then accrued.” Rule 68(b) adds that “[e]vidence of an unaccepted
offer is not adm ssible except in a proceeding to determ ne
costs.” Sol onon has presented no evidence suggesting that the

District’s Novenber, 2010 job offer was an offer of judgnment. W
will therefore reject her challenge to this offer.

17



Sol onon’s charge identified age and disability as all eged bases
of discrimnation, but did not present any retaliation charge.
Def.’s Stnt. 1 N2 to N3; Pl.’s Resp. 1 N2 to N3. The

charge did suggest that “the Respondent subjected her to

discrimnation by . . . harassing her in connection with said
accommodation requests.” Ex. Zto Def.’s Stm
1. Analysis

On a notion for summary judgnent, “[t]he noving party
first nmust show that no genuine issue of material fact exists,*

Adderly v. Ferrier, 419 Fed. Appx. 135, 136 (3d Cr. 2011)

(citing Celotex Corp. v. Catrett, 477 U. S. 317, 323 (1986)),

wher eupon “[t] he burden then shifts to the non-noving party to
set forth specific facts denonstrating a genuine issue for
trial.” 1d. “"Adisputed fact is “material” if it would affect
the outconme of the suit as determ ned by the substantive law,’”

J.S. ex rel. Snyder v. Blue Mountain Sch. Dist., 650 F.3d 915,

925 (3d CGr. 2011) (quoting Gray v. York Newspapers, Inc., 957

F.2d 1070, 1078 (3d Cr. 1992)), while a factual dispute is
genuine “‘if the evidence is such that a reasonable jury could
return a verdict for the nonnoving party. . . . The nere

exi stence of a scintilla of evidence in support of the

18



plaintiff's position will be insufficient; there nust be
[significantly probative] evidence on which the jury could

reasonably find for the plaintiff.” Bialko v. Quaker QGats Co.,

434 Fed. Appx. 139, 141 n.4 (3d Cr. 2011) (quoting Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 248, 252 (1986)) (bracketed

material in original). W “draw all reasonable inferences in
favor of the nonnoving party, and [we] may not nmake credibility

determ nations or weigh the evidence.” Eisenberry v. Shaw Bros.

421 Fed. Appx. 239, 241 (3d Gr. 2011) (quotation marks omtted).
As the District challenges each of Solonon’s clainms, we

w Il consider the argunents respecting themin turn. Before

exam ning these argunments, we will first clarify the nature of

the cl ai ns Sol onbn advances.

A. Sol onon’s Discrin nati on and Accommbdati on d ai ns

As we have al ready noted, Sol onon asserts clainms under
the ADA, 8 504, and the PHRA based on the District’s alleged
failure to accomobdate her disability, discrimnation, and
retaliation. Under Count |, which purportedly asserts a claim
for failure to accommodate under the ADA and Section 504 of the
Rehabilitation Act, Solonon alleges that “[t]he D strict’s

failure to engage in the interactive process and to acconmodat e
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Ms. Sol onon in her position at G eenberg Elenentary and/or to
transfer her to a vacant position comrensurate with her
education, training, and experience, constitutes discrimnation
pursuant to the ADA and Section 504 sol ely because of M.
Solonmon’s disability.” Pl.’s Conpl. T 98.

Under Count |11, asserting discrimnation under the ADA
and Section 504, id. § 102, Sol onon alleges that

The District intentionally discrimnated
against Plaintiff solely on the basis of her
di sability, her record of inpairnent, and/or
because it erroneously perceived the nature
and extent of her disability by, inter alia,
1) preventing Ms. Solonon fromreturning to
work at all unless she could do so w thout
accommodat i ons, thereby constructively

di schargi ng her from her enploynment on Apri
16, 2010; 2) requiring Ms. Sol onobn, a Senior
Career Teacher, to nove froma full-sized
classroomto a 3rd Floor teachers’ |ounge,
knowi ng it woul d exacerbate her physical
condition and/or prevent her fromfulfilling
her job duties; 3) refusing to provide M.
Sol onon wi th accommobdati ons since Novenber
13, 2007, knowi ng that those accommodati ons
were necessary in order for her to return to
work; 4) failing and/or refusing to engage in
good faith in the interactive process; 5)
attacking Ms. Sol onon’s reputation and
character to explain her failure to return to
wor K.

Though Sol onon advances her ADA clains for failure to
accommodat e under two distinct counts, caselaw from our Court of
Appeal s suggests that these clains may be consolidated. 42
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US C 8§ 12112(a) provides that “[n]o covered entity shal

di scrimnate against a qualified individual on the basis of
disability in regard to job application procedures, the hiring,
advancenent, or discharge of enployees, enployee conpensation,
job training, and other terns, conditions, and privileges of
enpl oynent . ” Qur Court of Appeals has explained, quoting 8§
12112(b) (5)(A), that “[a]n enpl oyer discrim nates against a
qual i fied individual when it does ‘not mak[e] reasonable
accommodations to the known physical or nental limtations of the
i ndi vidual unless the [enployer] can denonstrate that the
accommodat i on woul d i npose an undue hardship on the operation of

t he business of the [enployer].’” Gaul v. Lucent Tech. Inc., 134

F.3d 576, 579 (3d G r. 1998) (brackets in original). See also

Colwell v. Rite Aid Corp., 602 F.3d 495, 504-05 (3d Gr. 2010)

(noting that “[u]nder the ADA, an enpl oyer discrim nates agai nst
an enpl oyee by not maki ng reasonabl e accommodati ons” under
certain circunstances) (internal quotation marks omtted);

Hohi der v. United Parcel Serv., Inc., 574 F.3d 169, 186 (3d G r

2009) (describing elenents a plaintiff nust prove “for a covered
entity to be found liable for discrimnation on the basis of

failure to accomodate”); Pagonakis v. Express LLC, 315 Fed.

Appx. 425, 430 n.4 (3d Gr. 2009) (“[Plaintiff’s] ADA
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di scrimnation claimmy nonethel ess proceed on her failure to
accommodat e theory.”).

As this jurisprudence denonstrates, a claimthat an
enpl oyer failed to accommodate an enpl oyee’s disability is best
vi ewed not as an independent clai munder the ADA, but as a theory
that may support a discrimnation claim wth disparate treatnent
representing anot her possible theory. Gven that Count |1l nore
conprehensively alleges Solonon’s entitlenent to relief, Count |
appears redundant and we will thus dismss it to the extent it
asserts a clai munder the ADA.

Qur Court of Appeals has also noted that “[i]n |ight of
the simlarities between the integration provisions of the ADA
and RA [Rehabilitation Act] and their inplenenting regul ations,
we construe and apply themin a consistent manner.” Pa.

Protecti on & Advocacy, Inc. v. Pa. Dep't of Pub. Wl fare, 402

F.3d 374, 379 n.3 (3d Cr. 2005). Simlarly, since Pennsylvania
courts “generally interpret the PHRA in accord with its federal

counterparts,” Kelly v. Drexel Univ., 94 F.3d 102, 105 (3d G r

1996), “analysis of an ADA claimapplies equally to a PHRA

clainf, Taylor v. Phoenixville Sch. Dist., 184 F.3d 296, 306 (3d

Cir. 1999). In addition to her clains under the ADA in Counts |
and I'll1, Solonon asserts clains for (1) failure to acconmodate
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under 8 504 and the PHRA in Counts | and |1, and (2)

di scrimnation under 8 504 and the PHRA in Counts |1l and IV,
respectively. Gven the manner in which a discrimnation claim
under the ADA subsunes any claimfor failure to acconmmodate, and
the simlarities between the ADA, the PHRA, and 8 504, we wll
thus dismss Count | not just with respect to the ADA but inits

entirety, and will dismss Count Il as well.

B. Sol onon’s Discrinination d ains

As we have al ready noted, Solonon identifies five
di stinct bases on which the District allegedly discrimnated
against her in violation of the ADA, the PHRA, and § 504. These
five grounds appear predicated upon two different theories.
Under her failure to accomobdate theory, Solonon alleges that the
District (1) failed to acconmmpdate her disability, (2) refused to
engage in a good faith interactive process to identify a
reasonabl e accommodation, and (3) refused to allow her to return

to work unl ess she could do so wi thout accommobdati ons. Under her

_ 17 1 ndeed, Sol onon herself notes that “Plaintiff also
prem sed her clainms on Section 504 of the Rehabilitation Act and

t he Pennsyl vani a Human Rel ati ons Act (PHRA). Because the
standards under all three laws are essentially the sanme, they
w Il not be discussed separately in this nmenmorandum” Pl.’s
Resp. at 1 n.1 (citations omtted).
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di sparate treatnent theory, Solonon alleges that due to her
disability the District (1) transferred her to a third floor room
knowi ng the nove woul d aggravate her disability and keep her from
performng her duties, and (2) attacked her reputation and
character.

Qur Court of Appeals has “recogni zed two types of
di sparate treatnent enploynent discrimnation actions --
‘“pretext’ and ‘m xed-notive’ -- and have applied different
st andards of causation depending on the type of case the

plaintiff presented.” Wtson v. Se. Pa. Transp. Auth., 207 F.3d

207, 214 (3d Gr. 2000) (Alito, J.). D scrimnation clains based
upon a failure to acconmopdate, in contrast, appear susceptible to
only one type of analysis, in which “[t]he plaintiff nust nake a
prima facie show ng that reasonabl e accommopdation i s possible.

If the plaintiff is able to neet these burdens, the defendant
then bears the burden of proving, as an affirmative defense, that
t he acconmmopdati ons requested by the plaintiff are unreasonable,

or woul d cause an undue hardship on the enployer.“ Shiring v.

Runyon, 90 F.3d 827, 831 (3d G r. 1996).1% An enployer need not

8 As our Court of Appeals explained in Gaul, 134 F.3d
at 580 n.2 (quoting Mengine v. Runyon, 114 F.3d 415, 420 (3d G r

1997)), “[a]lthough Shiring interpreted the Rehabilitation Act of
(continued. . .)
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have been notivated by discrimnatory aninmus in failing to
reasonabl y accommobdate an enpl oyee. “I'f aplaintiff alleges
facts that, if proven, would show that an enpl oyer shoul d have
reasonably accommodated an enpl oyee's disability but failed to do
so, he establishes that the enpl oyer has discrimnated agai nst

him” Johnson v. McGawHill Conpanies, 451 F. Supp. 2d 681, 700

n.11 (WD. Pa. 2006) (MVerry, J.).

Sol onon argues that her “failure to acconmodate cl ai m
(including the claimthat the District failed to engage in good
faith in the interactive process) and constructive discharge
clainms are subject to the direct evidence analysis,” Pl.”s Mem
in Resp. to Def.’s Mot. Summ J. (“Pl.’s Mem”) at 16, which we
take nerely to nmean that these clains are subject to the analysis
set forth in Shiring. Solonon also asserts that “[t]he only
intentional claimthe Defendant has raised which is subject to
the pretext analysis is the classroomtransfer issue,” id. at 17
n.22. Presumably, Solonmon here neans we should refer to her

di sparate treatnent clains and suggests that her claimthat the

18(. .. continued) o _
1973, 29 U.S.C. 8 794 et seq., it is relevant to our analysis of

the ADA because ‘in 1992 the Rehabilitation Act was anended to
i ncorporate the standards of several sections of the ADA,
i ncludi ng the section defining “reasonabl e accommbdation.”’”
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District attacked her reputation and character because of her

di sability should be exam ned under a m xed-notive anal ysis.

1. The District's All eged Failure To Accommbdat e

Wth respect to Solonon’s clains that the District
failed to accommodate her disability, the District argues that
(1) Sol onon refused "the reasonabl e acconmpdati ons available to
her, including a working elevator” and “the assi stance of
bui | di ng engi neering to nove her itens,” Def.’s Mem in Supp. of
Mt. Summ J. (“Def.’s Mem”) at 7; (2) it was Sol onon who
“stalled the interactive process and failed to engage the School
District in a good faith dial ogue as required under the ADA " id.
at 9; and (3) “Plaintiff’s claimthat she was ‘forced” to retire
because of a failure to accommodate is self-serving and
unsupported by the record,” since “[t]he record denonstrates that
Plaintiff suffered no adverse enploynent action.” 1d. at 7.

On the first point, Sol onon responds that “Hubbard
never offered the elevator as an accommodation,” Pl.’s Mem at 9,
and “[t]he District never offered to accomobdate any restrictions
she would still have once the classroom nove was conpleted.” I|d.
at 7. As for the interactive process, Solonobn argues that

“Def endant never invited Ms. Solonon to participate in a neeting
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of any kind to discuss her acconmmobdation request in an effort to
ascertain how her physical limtations could be accommbdated in
t he workpl ace, either in her original assignnent at G eenberg or
any other |ocation,” and “Hubbard never responded to [ Sol onbn’s
January 22, 2008] conmunication” in which she “set forth her
accommodation request.” 1d. Finally, Solonon asserts that “it
is clear that failure to provide acconmodation is an adverse
action for purposes of intentional discrimnation clains.” |1d.
at 4 n. 2.

As our Court of Appeals has explained, “[a] plaintiff
presents a prima facie case of discrimnation under the ADA by
denonstrating: (1) he is a disabled person within the neani ng of
the ADA;, (2) he is otherwise qualified to performthe essenti al
functions of the job, with or w thout reasonabl e accommodati ons
by the enployer; and (3) he has suffered an ot herw se adverse
enpl oynment decision as a result of discrimnation.” Gaul, 134
F.3d at 580. “Adverse enploynent decisions in this context
i nclude refusing to nmake reasonabl e acconmpdations for a
plaintiff’s disabilities,” where “reasonabl e accommodati on”
include “‘the enployer's reasonable efforts to assist the
enpl oyee and to conmuni cate with the enpl oyee in good faith,

Mengi ne v. Runyon, 114 F.3d 415, 416 (3d Cr. 1997), under what
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has been ternmed a duty to engage in the ‘interactive process.’”

WIlliams v. Phila. Housing Auth. Police Dep’'t, 380 F.3d 751, 761

(3d Cir. 2004). This duty is triggered by a plaintiff’s request
for acconmmodation: “*"Once a qualified individual with a

di sability has requested provision of a reasonabl e accommodati on,
the enpl oyer nust make a reasonable effort to determ ne the
appropriate accommodation.”” 1d. at 771 (quoting Jones V.

United Parcel Serv., 214 F.3d 402, 407 (3d Gr. 2000) (quoting 29

C.F.R Pt. 1630, App. 8§ 1630.9)).

Qur Court of Appeals has stressed, however, that “where
a plaintiff cannot denonstrate reasonabl e accommobdation, the
enpl oyer’s lack of investigation into reasonabl e accomobdation is

uni nportant.” Donahue v. Consol. Rail Corp., 224 F.3d 226, 233

(3d CGr. 2000) (Alito, J.) (internal quotation marks omtted).
The Court of Appeals for the Sixth Crcuit has also noted that
“an enpl oyee cannot nake his enpl oyer provide a specific
accommodation if another reasonable accommodation is instead

provi ded,” Hankins v. The Gp, Inc., 84 F.3d 797, 800-01 (6th

Cir. 1996), inasnuch as “the enpl oyer providing the accommdati on
has the ultimate discretion to choose between effective

accommodat i ons, and may choose the | ess expensive accomodati on
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or the accommodation that is easier for it to provide.” 29
CF.R Pt. 1630, App. 8 1630.9(a).

Coupling this jurisprudence with that quoted above
from Shiring, the contours of clains for failure to accommodate
or engage in an interactive process becone clear. A plaintiff
al l eging discrimnation under the ADA based on these grounds nust
show that (1) she is disabled, (2) she is qualified, and (3) her
enpl oyer (i) refused to provide her with a proposed reasonabl e
accommodation, or (ii) failed to engage in an interactive process
after she requested an accommobdati on, though a reasonabl e
accommodati on was possible. The enpl oyer nust then show that the
proposed acconmmopdati on was not reasonable or would have caused it
undue hardship, or that the enpl oyer proposed a reasonabl e
accommodation that the plaintiff rejected. In light of this
| egal framework, we can reject each of the District’s challenges
to Sol onon’s discrimnation claimbased upon a failure to
accommodat e t heory.

Taking Solonon’s first claimthat the District failed
to provide her with a reasonabl e accommbdati on, the District
argues that (1) it “made a good faith attenpt to offer an
accommodation in the formof building engineering services to
assist with the nove,” Defs.” Mem at 10; (2) “[d]uring this
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litigation, and for the very first time, Plaintiff testified that
she required an accomodation in the formof an ‘assistant’ to
help lift and carry books for her,” but “this accommobdati on woul d
have been unreasonabl e, unfeasible and not required under the
ADA,” id. at 11; and (3) “Plaintiff’s suggested accommodati on [ of
assigning her to a first floor classroon] was not the only
alternative as the evidence denonstrates that the school had a
wor ki ng elevator,” id. at 13, the use of which would have been “a
reasonabl e accommodation for Plaintiff’s stated limtation of
clinmbing stairs.” 1d. at 14.

Sol onon responds that (1) “[t]here is no evidence
what soever that Ms. Hubbard ever offered buil ding engi neering
services to Ms. Sol onon for any purpose once the nove was
conpleted,” Pl.’s Mem at 8 n. 9; (2) “Plaintiff never asked for
a personal assistant,” id.; and (3) “Hubbard never offered the
el evator as an accommodation.” [d. at 9. On this third point,
the District replies that “the reasonabl e accommbdati on was the
el evator, which was open, obvious and known.” Def.’s Reply at 3.

As noted, a plaintiff asserting such a failure to

accomodat e cl ai m must show, inter alia, that her enpl oyer

refused to provide her with a proposed reasonabl e accommobdati on,
wher eupon the enpl oyer must show either that the proposed
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accommodati on was not reasonable or that it proposed a reasonabl e
accommodation that the enployee rejected. Solonon is not now
clai mng that she proposed the accommobdati on of an assistant to
the District, so the reasonabl eness of this accomobdation i s not
before us. Instead, the District itself concedes that she
requested the accommodation of a first-floor classroomto
accommodat e her bending, lifting, carrying, and stair-clinbing
restrictions. Def.’s Stnt. I-1. The District does not chall enge
t he reasonabl eness of this proposed accommobdati on, or indeed any

of the elenents of Solonon’s prim facie case?!, but it argues

that it proposed two reasonabl e accommpdati ons -- the use of
bui |l di ng services to hel p Sol onon nove materials, and the use of
Greenberg’s elevator -- that Sol onon refused.

It is plain that there is an issue of fact at this
poi nt precluding us fromconcluding that either of these
proposals in fact woul d have reasonably accommopdated Sol onmon. A
jury could readily conclude that building services could not have

hel ped Sol onon ferry her materials each period fromthe second

19 Sol onmon notes that “[t]he District has not _
challenged the Plaintiff’'s disability in its notion. Likew se,

she [sic] has admtted that Ms. Solonon is otherwi se qualified.”
Pl.”s Mem at 15 n.21. The District does not dispute these
assertions, and we have identified no argunents respecting these
el ements of Solonobn’s claimin the District’s nenoranda.
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floor to the third-floor classroomto which the District had
assigned her, and that Solonon’s difficulty carrying itens woul d
have precluded her from noving these materials between floors
herself -- even with the use of the elevator. Mreover, the
District has presented no evidence denonstrating that it proposed
the daily use of building services as an ongoi ng acconmobdati on of
Sol onon’ s al l eged disability,? and Sol onon has presented a
genui ne issue of fact as to whether the District ever proposed
the use of Greenberg’ s elevator in her daily teaching
responsibilities (as opposed to novi ng her between cl assroons).
Pl.”s Resp.  L-5.

The District cites Loul seged v. Akzo Nobel Inc., 178

F.3d 731, 736 (5th Cr. 1999), for the proposition that “there

may be sonme situations in which the reasonabl e accommbdation is

20 The District points to evidence suggesting that
Hubbard’ s October 9, 2007 nmenorandumto Sol onon stated that “If

you need any small furniture itenms noved, school engineering
staff will provide assistance,” Def.’s Stm. § J-3, and that her
Novenber 7, 2007 menmorandumreiterated that “M. Mzia and his
bui | di ng engi neering team are available to assist you with your
transition. Please contact himimrediately to plan a schedul e
for moving your itenms.” 1d. ¥ J-4. The District also alleges
that “buil ding engi neering services remained available to
Plaintiff during the entire time from Cctober 2007 to her

retirement in April of 2010.” Id. T M14. This evidence, if
credited, still does not suggest that the D strict proposed use

of building services as an ongoi ng accommodati on to Sol onon.
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so obvious that a solution may be devel oped wi thout either party
consciously participating in an interactive process”. Here we
cannot conclude that a key-operated el evator - to which Sol onon
did not have the key that may have addressed her stair-clinbing
restriction but not her bending, lifting, or carrying limtations
-- constituted a reasonabl e acconmodation.? This doons

di sm ssal of Solonon’s failure to accommodate claim |ssues of
fact thus preclude us fromconcluding, as a natter of |aw, that
the District proposed reasonabl e accommbdati ons that Sol onon

ref used.

We turn next to Solonon’s claimthat the D strict
failed to engage in the interactive process. The District
argues?? that in January of 2008 Hubbard asked Sol onbn “what the
School District could do to assist wwth Plaintiff’s physical
limtations,” but Solonon “nmade no good faith response”. To the

contrary, Solonon nerely “forwarded another doctor’s note listing

_ 21 Much less without the District so much as proposing
it to her.

o 22 To the extent the District also argues that it
participated in the interactive process by proposing the

accommodat i on of assistance from buil ding services and use of

G eenberg’s el evator, our analysis above -- as to whether the
District ever proposed these accommodations to assist Sol onon on
a daily basis with her restrictions -- applies.
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the same, general limtations.” Def.’s Mem at 10. The District

t hus appears to focus on the elenents of Solonmon’s prim facie

case requiring that she prove she requested an accommodati on, and
conceding for the purposes of this notion the other elenents --

t hat Sol onon was di sabl ed and qualified, and that a reasonable
accommodation existed. But the District’s argunent carries no
wei ght. Sol onon has presented evi dence denonstrating that after
Hubbard s cal 12 she not only requested an acconmobdati on but
requested the specific accommodation of a first-floor classroom
Pl.”s Resp. 1 K-2, and that Hubbard never responded to this
request.? Sol onmon Dep. at 20. As aresult, there is a genuine
issue of material fact as to whether Sol onon can prove this

el enent of her prinma facie case.

_ 23 Mbreover, our Court of Appeals has observed that “a
singl e phone call between an enpl oyer and an enpl oyee ‘hardly

satisfies our standard that the enployer make reasonable efforts
to assist the enployee [and] to comunicate with himin good
faith.”” WIIlianms, 380 F.3d at 772 n. 16 (quoting Deane v. Pocono
Medi cal Center, 142 F.3d 138, 139 (3d Cir. 1998)).

24 The District has presented no evi dence suggesting
that any further contact between the District and Sol onon

concerni ng her acconmmodations occurred until the District’s
Novenber, 2010 offer to return Sol onon to her position as a
speci al education teacher at a different school. Def.’s Stm. M
23. W will thus infer that no such contacts took place. A
single offer after three years of silence to re-hire a plaintiff,
made after litigation has already begun, hardly constitutes good-
faith participation in the interactive process under the ADA
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Finally, the District suggests that its alleged refusa
to allow Solonmon to return to work unl ess she could do so w thout
an accommodation did not constitute an adverse enpl oynent
action.? Inportantly, the District does not dispute, for the
purposes of this nmotion, that it so refused. As our Court of
Appeal s explained in Wllians, 380 F.3d at 761, "[a]dverse
enpl oynent decisions in this context include refusing to nmake
reasonabl e accommodations for a plaintiff's disabilities.” |If
failing to nmake a reasonabl e accommodati on is an adverse
enpl oynment decision, it would appear that barring an enpl oyee
fromreturning to work unl ess she could do so w thout
accommodations -- which, functionally, appears to us to be the
| ogi cal equivalent of the former -- would simlarly qualify as

such an action. The District’s challenge is thus neritless.

_ 25 The parties spill nuch ink arguing about whether a
failure to accomobdate may constitute a constructive discharge.

See Def.’s Mem at 15-17; Pl.’s Mem at 12-14; Def.’s Reply at 6-
7. Gven that the parties agree that a failure to accommodate
itself constitutes an adverse enpl oynent action, see Pl.’s Mem

at 4 n.2; Def’s Reply at 2, it is unclear why they devote so nuch
time bickering about whether it also constitutes another kind of
adverse enpl oynent action, i.e., constructive discharge.
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2. The District’'s Al eged D sparate Treat nent

Wth respect to Solonon’s di sparate treatnent clains,
the District contends that “[t]he District’s actions in noving
Plaintiff’s classroom. . . were for entirely non-discrimnatory
reasons.” Def.'s Mem at 18. As already noted, Sol onon appears
to press her disparate treatnent claimbased upon the District’s
transfer of her classroomupon a pretext theory. 28

In pretext cases, “[a] plaintiff presents a prima facie
case of discrimnation under the ADA by denonstrating: (1) he is
a disabled person within the nmeaning of the ADA; (2) he is
otherwi se qualified to performthe essential functions of the
job, with or without reasonabl e accommobdati ons by the enpl oyer;
and (3) he has suffered an otherw se adverse enpl oynent deci sion
as a result of discrimnation.” Gaul, 134 F.3d at 580. Once a

plaintiff has established a prima facie case,

26 Wth respect to the second ground for her disparate
treatment claim Sol onon notes that “the Defendant has not

addressed Ms. Solonon’s claimthat Ms. Hubbard attacked Ms.

Sol onmon’ s reputation and character to explain her failure to
return to work,” Pl.’s Mem at 15 n.21 -- a contention that the
District does not dispute inits reply and that, upon exam nation
of its briefs, appears accurate with respect to Sol onpon’s
discrimnation claim However, as we note in Section II1.C,

below, the District does attack Sol onon’s evidence in support of
this all eged adverse action as to her retaliation claim
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the burden shifts to the defendant to state a
legitimate, nondiscrimnatory reason for its
action. |If the defendant neets that burden,
the presunption of discrimnatory action
raised by the prima facie case is rebutted.
The plaintiff may respond by show ng that the
defendant's proffered reason was pretextual.
To prove that an explanation is pretextual, a
plaintiff nmust cast sufficient doubt upon
each of the legitimate reasons proffered by

t he defendant so that a factfinder could
reasonably concl ude that each reason was a
fabrication or allow the factfinder to infer
that discrimnation was nore |likely than not
a notivating or determ native cause of the
adver se enpl oynent action.

Maj ewski v. Fischi, 372 Fed. Appx. 300, 304 (3d Cr. 2010)

(i nternal quotation marks, brackets, and ellipses omtted).
The District thus appears to concede, for the purposes

of its nmotion, that Sol onobn has made out her prima facie case?

27 The District does argue that “[o]nly after Hubbard
made the decision to place the new autistic classroomin

Plaintiff’s classroomdid Plaintiff notify the District of any
physical limtations or request for acconmodation,” Def.’s Mem
at 19, so that it may appear to challenge the third el ement of
Solonon’s prinma facie case: that any adverse enpl oynent action
resulted fromdiscrimnation. Solonon has pointed to evidence,
however, that she “told her Principal, G na Hubbard, that she was
havi ng problenms with her back on October 9, 2007,” Pl.’s Resp. at
3 (citing Sol onon Dep. at 79), the sanme day that Hubbard notified
her that she was transferring her classroom W wll infer -- in
Sol onon’ s favor -- that Hubbard' s decision to transfer the
cl assroom tenporally foll owed Sol onon’s notification that she was
havi ng back problens. As we note above, the District has not
chal | enged whet her these back problens constituted a disability.
The District also argues that “a change in classroom assi gnnent
(continued. . .)
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and chal l enges her to point to evidence that its proffered
legitimate reasons for its decision to transfer her were
pretextual. In its nmenorandum the District suggests that the
need to identify a space for a new autistic support program
required that it nove Sol onon to Room 311, explaining that: (1)
“Hubbard was required to identify a proper space for the new
autistic support classroom” and such classroons “are typically
pl aced on the first or second floor,” Def.”s Mem at 18; (2)
“classroom 213, which was very |arge, would be nost suitable and
woul d cause the |least disruption to the school,” id.; and (3)
“[t]his required Plaintiff to nove to a new cl assroom of
conparabl e size with other resource roomteachers.” 1d. Sol onon
has presented evidence that undermnes this legitimte reason,
suggesting that the small size of the autistic program nade it
better suited to Room 311, Pl.’s Resp. {1 B-7, and that noving

Sol onmon’ s cl assroom caused significant disruption to the school
because Sol onon could not nove all her materials to that room and

that this nove upset at |east one parent. Id. A reasonable jury

_ 27(...continued) _ o _
is not an adverse enploynent action within the nmeaning of the

law,” Def.’s Reply at 2, but since it raises this specific
argunment for the first tine inits reply, we will not consider
it.
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could, if it credited this evidence, conclude that the District’s
reason was pretextual (although it by no nmeans woul d have to draw
such a conclusion?®). Gven that a genuine dispute of fact thus
persists as to the last step identified in Majewski, we cannot

grant summary judgnent on Sol onon’s disparate treatnent claim

C. Solonmon’s Retaliation aim

42 U.S.C. § 12203(a) provides, regarding retaliation,
that "[n]o person shall discrimnate agai nst any i ndividual
because such individual has opposed any act or practice mde
unl awful by this chapter or because such individual made a
charge, testified, assisted, or participated in any manner in an
i nvestigation, proceeding, or hearing under this chapter.” In
Sol onon’ s conpl aint, she alleges that the D strict

treated her adversely as a result of her

requests for accommodati on and her EEQCC

charge, by inter alia, 1) preventing M.

Sol omon fromreturning to work at all unless

she could do so w thout acconmodati ons,
t hereby constructively discharging her from

28 Even Sol onon appears to recogni ze the underwhel ni ng
force of her claimthat Hubbard | earned of her alleged disability

and then decided to transfer her because of it, noting that “Ms.
Hubbard m ght not have singled out Ms. Sol onon for a room change
on the basis of her disability or any other protected
characteristic fromthe outset.” Pl.”s Mem at 21. Nonethel ess,
drawing all inferences in Solonon’s favor as we nust at this
time, her claimsurvives.
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her enploynment on April 16, 2010; 2)
requiring Ms. Sol onbn, a Senior Career
Teacher, to nove froma full-sized classroom
to a 3rd Floor teachers’ |ounge, knowng it
woul d exacerbate her physical condition

and/ or prevent her fromfulfilling her job
duties; 3) refusing to provide Ms. Sol onon

w th accommodati ons since Novenber 13, 2007,
knowi ng that those accommodati ons were
necessary in order for her to return to work;
4) failing and/or refusing to engage in good
faith in the interactive process; 5)
attacking Ms. Sol onon’s reputation and
character to explain her failure to return to
work and to penalize her for opposing the
District’s illegal conduct and for
participating in proceedi ngs before the EEOC
to redress the District’s discrimnatory
conduct .

Pl.”s Conmpl. § 108.

Anmong ot her argunents, the District asserts that
Sol onon (1) “has not exhausted her admi nistrative renedies with
respect to her retaliation clains under the ADA and PHRA.”
Def.’s Mem at 20, (2) “cannot denonstrate that she suffered an
adverse enpl oynent action,” id., and (3) “cannot denonstrate a
causal connection between any protected activity and the
District's actions.” 1d. at 21.

We begin by noting that our Court of Appeals has
expl ained that a “failure to accormmodate theory . . . cannot be
characterized as a retaliation claimunder the ADA. The claimis
a direct discrimnation claimbased on alleged failures to
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fulfill the affirmative duties prescribed by the ADA, not a claim
based on alleged actions prohibited by the ADA.” Pagonakis, 315
Fed. Appx. at 431 (citations omtted). Sol onon appears nerely to
have reiterated the grounds for her discrimnation claimas bases
for her retaliation claim but the first, third, and fourth
grounds may only support the fornmer claim not the latter.

Wth respect to Solonmon’s fifth ground -- that the
District attacked her reputation and character -- we start with
the District’s first argunment, that Sol onon failed to include any
retaliation claimin her EEOCC charge. Solonon argues that a
district court may assune jurisdiction over additional charges
““1f they are reasonably within the scope of the conplainant’s
original charges and if reasonable investigation by the EEOC
woul d have enconpassed the newclains.”” Pl.’s Mem at 17

(quoting Howze v. Johnson & Laughlin Steel Corp., 750 F.2d 1208,

1212 (3d Cr. 1984)). As already noted, Sol onon included in her
EEOCC charge the allegation that “the Respondent subjected her to
discrimnation by . . . harassing her in connection with said
accommodation requests.” Ex. Zto Def.’s Stnt. On the basis of
this allegation, we conclude that Solonon’s retaliation claimwas
wi thin the scope of the EEOCC charge to the extent that it rests
on the District’s alleged attacks on her reputation.
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We turn to the District’s second argunent, that Sol onon
has not denonstrated any adverse enpl oynent action. Qur Court of

Appeal s explained in Krouse v. Anerican Sterilizer Co., 126 F. 3d

494, 500-01 (3d GCr. 1997) (citations omtted), that

To establish a prim facie case of
retaliation under the ADA, a plaintiff nust
show. (1) protected enployee activity; (2)
adverse action by the enployer either after
or contenporaneous with the enpl oyee's
protected activity; and (3) a causal
connection between the enpl oyee's protected
activity and the enployer's adverse action.

| f an enpl oyee establishes a prima facie case
of retaliation under the ADA, the burden
shifts to the enployer to advance a
legitimate, non-retaliatory reason for its
adverse enpl oynent action. . . . If the

enpl oyer satisfies its burden, the plaintiff
nmust be able to convince the factfinder both
that the enployer's proffered explanati on was
fal se, and that retaliation was the rea
reason for the adverse enpl oynent action.

Thus, an elenent of Solonbn's prina facie case of retaliation is

that the District subjected her to an adverse action after her
protected conduct. Solonon fails to point to any evidence in the
record that suggests that Hubbard or anyone else at the District
attacked her reputation or character.?® Because Sol onon has

failed to denonstrate that there is a dispute of material fact as

29 W& assunme, for the purposes of this argunent, that
the alleged attacks would have qualified as an adverse action.
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to whether the District took the adverse action alleged in the
fifth ground of her retaliation claim we will dismss the claim
to the extent it rests on that ground.

Finally, we turn to Solonon’s fourth basis for her
claim that the District transferred her knowi ng that the nove
woul d exacerbate her disability. The District argues that “[t]he
decision to nove Plaintiff’'s class fromroom 213 to room 311
occurred before she conpl ai ned of any physical limtations.”
Def.’s Mem at 22. As we have already expl ai ned, while Sol onon
has presented evi dence suggesting that these events actually
happened on the sane day, it is nonetheless true that Sol onon has

presented no evidence suggesting that she engaged in the

specified protected activity -- i.e., requesting accommodati ons
or filing a charge with the EEOCC -- before this decision was
made. I ndeed, Solonon admits that (1) Hubbard inforned her of

the decision to nove her class on October 9, 2007, Pl.’s Resp. 1
C1; (2) she first requested an accommodation fromthe District
on Cctober 19, 2007, id. ¥ E-3, and (3) she filed her EEOCC charge
on August 28, 2008. Id. § NN1. The adverse action of which

Sol onmon conpl ains in her fourth ground, then, did not occur
“either after or contenporaneous with the enpl oyee's protected
activity,” as Krouse requires. 126 F.3d at 500. W wl|
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accordingly dismss the fourth ground of Solonon’s retaliation

claim and grant the District’s notion for summary judgnent as to

this claimin its entirety under the ADA, the PHRA, and § 504.3°

BY THE COURT:

__\s\Stewart Dal zel

1t will be recalled that our analysis respecting
Sol onmon’ s retaliation claimunder the ADA applies equally to her

retaliation clains under 8§ 504 and t he PHRA.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHARYN SOLOVON : ClVIL ACTI ON
V.
SCHOOL DI STRI CT OF PHI LADELPHI A ; NO. 10-3221
ORDER

And now, this 12th day of March, 2012, upon
consideration of plaintiff Sharyn Sol onon’s (*Sol onon’s”)
conpl ai nt (docket entry # 1), defendant School District of
Phi | adel phia’s (the “District’s”) notion for summary judgnent
(docket entry # 26), Solonobn’s response in opposition thereto
(docket entry # 28), and the District’s reply in support of its
nmoti on (docket entry # 32), and upon the analysis set forth in
t he acconpanyi ng Menorandum it is hereby ORDERED t hat:

1. The District’s notion for sumary judgnent (docket
entry # 26) is GRANTED I N PART;

2. Counts I, 11, V, and VI of Sol onon’s conpl aint
(docket entry # 1) are DI SM SSED

3. By noon on March 19, 2012, the parties shall FILE
a joint submssion in accordance with the attached Standing
Order, along with proposed jury instructions and verdict fornms,

and notions in |imne,;



4. By noon on March 21, 2012, the parties shall
RESPOND to any notions in limne filed along with the joint
subm ssi on; and

5. Trial, not to exceed two days for each side's
presentation of evidence, shall COVMMENCE at 9:30 a.m on March

26, 2012 in Courtroom 15B.

BY THE COURT:

__\s\Stewart Dal zel |



Judge Dal zell's
St andi ng Order regarding
pretrial subm ssions

In lieu of pretrial nenmoranda or a Final Pretrial Order, under
Local Rules 16.1(d)(1) and (2), counsel shall submt a joint Pretria
Stipulation no |ater than two weeks before comencenent of trial (unless
anot her date is provided in the scheduling order), containing the
fol | owi ng:

1. Applicable law, including, in diversity cases, basis of
choosi ng applicable state | aw.

2. Agreed facts. Make a conscientious effort to narrow the areas
of dispute.

3. Each party's disputed facts.

4, Each party's witnesses, the subject matter of each witness's

testimony, and a realistic, good faith estimate of the tota
time for trial.

5. Li st of each party's exhibits (each party shall submt
two sets of pre-marked and tabbed exhibits in separate
three-ring binders on the norning of trial)

- Any objections to authenticity should be noted or will
be considered wai ved.

6. Unusual issues - contentions and authority.

7. The signed approval of trial counsel for each party.

Judge Dal zel
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