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VEMORANDUM
Dal zel I, J. February 16, 2012

Plaintiff Judith Cavaliere (“Cavaliere”) brings this
action agai nst defendant Advertising Specialty Institute Inc.
(“ASI”) under the Famly and Medical Leave Act (“FM.A’ or the
“Act”), 29 U.S.C. 88 2601, et seq., and the Anericans with
Disabilities Act (“ADA’), 42 U S.C. 88 12101, et seq. Cavaliere
wor ked for ASI for nearly six years -- both as an associ ate
publ i sher and busi ness devel opnent director -- before ASI
termnated her in 2010. Cavaliere alleges that ASI retaliated
against her in violation of the FMLA, ' and al so di scrim nated
agai nst her (based both on her actual disability and perceptions
of her disability) and retaliated against her in violation of the

ADA.

_ ! Though Cavaliere’ s conplaint also includes a claim
for interference with her rights under the FMLA, Pl.’s Conpl. 91

24-27, she has now wi thdrawn that claim Pl.’s Mem of L. in
Qop’'n to Def.’s Mot. Sunm J. (“Pl.’s Mem”) at 1 n.2.



ASlI has filed a notion for partial summary judgnent as
to which Cavaliere has filed a response in opposition and ASI has
filed a reply in support. For the reasons that follow, we wll
grant ASI’s notion in part and dism ss Cavaliere’ s claimfor
di scrim nation under the ADA on the grounds of estoppel as well

as her damages claimfor back pay and front pay.

Fact ual Backqgr ound

Under Fed. R Cv. P. 56(a), “[t]he court shall grant
summary judgnent if the novant shows that there is no genuine
di spute as to any material fact and the novant is entitled to
judgnment as a matter of law,” where “[a] party asserting that
there is a genuine dispute as to a material fact nust support
that assertion with specific citations to the record.” Bello v.
Roneo, 424 Fed. Appx. 130, 133 (3d Cr. 2011). We will thus
recite the undi sputed facts in this matter, pausing occasionally
to suppl ement those facts with disputed factual assertions that

the parties have supported with specific citations to the record.

A. Cavaliere’'s Career And Term nati on At ASI

Caval i ere began working for ASI in August of 2004 as an
associ ate publisher, and becane its business devel opnent director
around January 1, 2007. Her supervisor in the latter capacity
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was Ed Koehler (“Koehler”). Def.’s Statenment of Facts (“Def.’s
Stm.”) 9 1-3; Pl.’s Resp. to Def.’s Stm. (“Pl.’s Resp.”) 11 1-
3. The position description for business devel opnent director
stated that it required travel thirty percent of the tinme, Def.’s
Stmt. T 5 (citing Ex. 3 to Def.’s Stnt. (“Position
Description”)), and Cavaliere explained in her deposition that
she believed her enploynent contract required travel between
seventy-five and eighty percent of the tinme. 1d. (citing Ex. 12
to Def.’s Stnt. (“Cavaliere Dep.”) at 74). In any event,
Cavaliere clains that “she could have performed her job w thout
traveling,” Pl.’s Resp. 1 5 (citing Cavaliere Dep. at 120 (*
coul d have done it fromhone.”)), and that Koehler confirmed this
fact. 1d. (citing Koehler Dep. at 54 (“As long as the rep nakes
the sales and the sales cone in and they nake their budget,
whet her they travel or not, it’'s up to them?”)).

According to Koehler and ASI’s publisher, Rich
Fairfield (“Fairfield”), ASI had to deal with problens rel ating
to Cavaliere’'s work that involved (1) pricing discrepancies in
which Cavaliere’s clients said they should have been billed at a
| ower anobunt than ASI billed themfor particul ar advertisenents,
and (2) clains by those clients that they had not agreed to
orders that Cavaliere had placed for them Def.’s Stnt. Y 6-7
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Pl.”s Resp. 1 6-7. Sone of these clients asked that a new ASI
account representative replace Cavaliere. Def.’s Stnt. | 8;
Pl.”s Resp. § 8. At a February 9, 2010 neeting with Koehl er and
Carol Al bright (“Albright”), ASI's Senior Vice-President of Human
Resources, Cavaliere received a Final Witten Warning. Def.’s
Stnt. 1 12; Pl.’s Resp. f 12. At that neeting, ASI instructed
Cavaliere to (1) stop submtting false orders, (2) make a |ist of
existing orders with potential problens, and (3) submt that |ist
to Koehler. Def.’s Stm. § 20; Pl.’s Resp. T 20.

Koehl er and Al bright ultimately decided to term nate
Cavaliere’s enploynent with ASI, and on March 8, 2010, Koehler
and Al bright informed her by phone that she had been fired.
Def.’s Stnt. 1 26, 29; Pl.’s Resp. T 26, 29. Koehler testified
that ASI term nated Cavaliere because (1) she was fal sifying
orders, (2) her inaccuracies regarding pricing had created
problenms with clients, and (3) she had failed to provide a
conplete list of problemaccounts contrary to what she was told
at the February 9, 2010 neeting. Fairfield added that Cavaliere
was term nated because she put in orders that were either not
real or partially real, but at different prices than had been

agreed upon. Def.’s Stnt. |9 30-31; Pl.’s Resp. T 30-31. AS|



did not hire a new busi ness devel opnent director follow ng

Cavaliere’'s termnation. Def.’s Stm. § 32; Pl.”s Resp. { 32.

B. Cavaliere's Health Probl ens

In October of 2009, Cavaliere was diagnosed with
spondylolisthesis.? Def.’s Stnt. § 34; Pl.’s Resp. { 34. She
also clains to suffer fromosteoarthritis, fibronyalgia,?
degenerative di sc di sease, depression, obsessive-conpul sive
di sorder (“OCD’), and anxiety, and states that she has been
seei ng an orthopedic surgeon, Dr. Jeffrey Mller (“Dr. MIller”),
for five or six years.* Def.’s Stm. 1Y 35-36; Pl.’s Resp. 1

35-36. According to Cavaliere, her condition flared up in

2 Spondyl ol i sthesis: “forward di spl acenent of one
vertebra over another, usually of the fifth |unbar over the body

of the sacrum or of the fourth lunbar over the fifth, usually
due to a devel opnental defect in the pars interarticularis.”
Ri chard Sl oane, The Sl oane-Dorl and Annot at ed Medi cal - Legal

Dictionary 483 (Supp. 1992).

_ 3 Fi bronyalgia: “a chronic disorder characterized by
wi despread pain, tenderness, and stiffness of nuscles and

associ ated connective tissue structures that is typically
acconpani ed by fatigue, headache, and sl eep disturbances.”
Medline Plus Medical Dictionary, US. Dep’'t of Health & Human
Servs., http://ww. nl mni h.gov/ nmedlinepl us/nplusdictionary. htm.

* Though Cavaliere adnmits this statement, she also
states that she "first treated with Dr. Jeffrey MIller on Cctober

4, 2000.” Pl.’'s Statenent of Facts (“Pl.’s Stnmt.”) § 18 (citing
Ex. FtoPl.’s Stnt. (“MIler Dep.”) at 14).
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Sept enber of 2009, causing pain in her hip that was treated with
a steroid injection. Def.’s Stnt. ¢ 37; Pl.’s Resp. 1 37.
According to Dr. MIller, she told himon October 20, 2009 that
she was experiencing pain in her right leg, and in Decenber of
that year stated that she was experiencing pain in her back, hip,
and right leg. Pl.’s Stnt. 97 23-24; Def.’s Resp. to Pl.’s Stm
(“Def.”s Resp.”) 11 23-24. Dr. MIller further reported that
Cavaliere told himon March 25, 2010 that she did not feel able
to do her job due to its travel requirenents. Pl.’s Stnm. § 25;
Def.”s Resp. § 25. Cavaliere has seen a chiropractor, continues
totreat wth Dr. MIler, and began seeing a psychiatrist in

2011. Def.’s Stnt. 19 38-40; Pl.’s Resp. 11 38-40.

C. Cavaliere’'s Requests For Accommodati ons From AS|

ASI clains that Cavaliere only nmade one request for
accommodati ons from ASI on account of her health probl ens, asking
for a chair and a | unbar support that ASI provided to her.

Def."s Stnt. § 47 (citing Cavaliere Dep. at 137 (Counsel for ASI:
“Did you ever request, other than asking Ms. Anbrose to rearrange
your office -- and ‘rearrange’ is a |oose term but | think
that’s what you said -- did you request any other accomdati on

from ASI because of your back condition?” Cavaliere: “Just the



chair.”)). Cavaliere responds that she “requested from M.
Koehl er that she be able to work from hone after her back

probl ens began to flare up in the fall and winter of 2009” and
that he told her that she could not. Pl.’s Resp. T 40, 47
(citing Cavaliere Dep. at 120 ("l asked Ed if | could work from
home when | started feeling ill and he said no.”)). Wile
Cavaliere testified that she was not allowed to work from hone
while at ASI, she also testified that she “‘could work at home
for California calls, which | did late at night,’”” Def.’s Stm. ¢
56 (quoting Cavaliere Dep. at 309); Pl.’s Resp. {1 56, and that
she occasionally worked fromhome as part of her job at ASI.
Def.’s Stnt. q 56; Pl.’s Resp. | 56.

Cavaliere also alleges in her conplaint that ASI
termnated her “in retaliation for seeking reasonabl e
accomodations (periodic tinme off fromwork).” Pl.’s Conpl. 1
32. ASI insists that Cavaliere never sought periodic time off
fromwork, instead requesting only occasional days off “which ASI
granted her without issue”, Def.’s Stnt. T 49 (citing Cavaliere
Dep. at 261). Cavaliere appears to agree with the first part of
this statenment, Pl.’s Resp. 1 49 (quoting Cavaliere Dep. at 261
(Counsel for ASI: “Was there a point where you sought periodic
time off fromwork and were deni ed?” Cavaliere: “No, just
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days.”)), but disagrees with the latter portion, Pl.’s Resp. 1 49
(citing Cavaliere Dep. at 260-62), apparently because Koehl er

“m ght have commented” on Cavaliere taking those days off.
Cavaliere Dep. at 261. The parties agree, in any case, that (1)
Caval i ere never exhausted the nunber of days off that ASI all owed
her, (2) all of the time off that she took was permtted by ASI,
and (3) ASI never indicated to her that the tine she took off
fromwork played any role in her termnation. Def.’s Stnt. 11
52-53; Pl.’s Resp. {1 52-53.

ASI clainms that Cavaliere never told anyone at ASI that
she was unable to travel. Def.’s Stnt. § 57 (citing Cavaliere
Dep. at 94 (Counsel for ASI: “Did you tell anyone at ASI while
you still worked there that you could no |onger travel at all?”
Cavaliere: “No.”)). Cavaliere responds that she told Koehl er
about her inability to travel on specific trips, Pl.’s Resp. T 57
(citing Cavaliere Dep. at 93-94), though she admtted that she
never told himthat she could not travel at all. Cavaliere Dep.

at 94.

D. Cavaliere’'s Requests For Leave From ASI

According to Cavaliere’s testinony, while she never

spoke with Koehl er about taking | eave under the FMLA, she did ask



Jeannette Killeri (“Killeri”), an enploynment specialist at ASI,
about getting FMLA forns. Cavaliere testified that Killeri told
her she would get the forns for her, but never did. Def.’s Stm
19 60-63; Pl.’s Resp. T 60-63. Cavaliere also testified that
she spoke with Kathl een Piazza (“Piazza”), a disbursenent
accountant at ASI, about obtaining FM.A papers in |late 2009,
about two weeks after she spoke to Killeri. Piazza printed out
the FMLA fornms from her conputer and gave themto Cavaliere
Def.’s Stnt. 91 65-67, 69-70; Pl.’s Resp. 1 65-67, 69-70.
Cavaliere did not fill out these forns, and never
applied for FMLA | eave fromASI. Def.’s Stnt. Y 71-72; Pl.’s
Resp. 1 71-72.5 ASI clainms that Cavaliere testified that she
did not fill out these fornms because she didn’'t want FM.A | eave,
Def.s Stnt. § 73, but Cavaliere responds that her testinony
“does not stand for the proposition that she did not want to
i nvoke her rights under the FMLA.” Pl.’s Resp. 1 72. The
parties agree that neither Al bright, nor Koehler, nor Anbrose was
aware that Cavaliere had asked anyone at ASI about taking | eave

under the FMLA. Def.’s Stnt. Y 74-76; Pl.’s Resp. 1Y 74-76.

> Though Caval i ere deni es Paragraph 72 of ASI’'s _
Statenent of Facts, it appears -- given her qualification of this

denial -- that she neant to deny Paragraph 73. Pl.’s Resp. 1 72.
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The parties al so agree that Cavaliere had to cancel two
to three business trips in |late 2009 due to her nedical
conditions. Pl.’s Stnt. Y 26-28; Def.’s Resp. 1Y 26-28.
Cavaliere testified that during a business trip in Septenber of
2009, she explained to Koehler that she could not attend certain
(presumably trade) shows because of her back, and that traveling
and driving were difficult for her. Pl.’s Stnt. § 36 (citing
Cavaliere Dep. at 275, 75 (Counsel for ASI: “Wre you disciplined
for not being able to attend the San Franci sco show?” Cavaliere:
“I told himthat | had back problens.”)). ASI denies that
Caval i ere ever made any such statenent to Koehler, Def.’s Resp.
36 (citing Koehler Dep. at 167 (Counsel for Cavaliere: “Did M.
Cavaliere ever tell you that she was having difficulty traveling
because of her back?” Koehler: “Not that |I recall, no.”)), and
states that Koehler was only aware that Cavaliere had to cancel a
single trip to Chicago. Def.’s Resp. § 37 (citing Koehler Aff.
at 163-65).

Cavaliere clains that after she infornmed Koehler of her
medi cal conditions in Septenber of 2009, Koehler nade coments to
her that she needed to care for her back on about ten occasions,
Pl.’s Stnt. § 38 (citing Cavaliere Dep. at 103-104, 106); ASI
deni es that Koehler ever nmade any such statenents. Def.’s Resp.
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1 38 (citing Ex. Bto Def.’s Resp. (“Koehler Aff.”) 11 4-6).
Cavaliere testified that she wore a brace and shoul der devi ce,
including to work. Pl.’ s Stnt. 9 39; Def.’s Resp. § 39. Deb
Mayfield, a sales representative at ASI, also testified that she
over heard Koehler talking to an adm nistrative assi stant about
Caval i ere being absent from work because of her back. Pl.’s

Stnmt. 9 40; Def.’s Resp. { 40.

E. Cavaliere’'s Capacity To Wrk At ASI

Cavaliere testified that she believed that she could
have continued working even after her termnation, and ASI admts
that she was able to performthe essential functions of her job
at the time of her termnation. Pl.’ s Stnt. Y 42-43; Def.’s
Resp. 11 42-43. Cavaliere also testified that she | ooked for
work after her termnation fromASlI but was unable to find work
simlar to what she had perfornmed at ASI because each position
she sought required travel, Pl."s Stnt. 9T 45, 47-50; Def.’s
Resp. 11 45, 47-50, and that she waited until My 27, 2010 to
apply for Social Security Disability Insurance (“SSDI”) because
she had hoped instead to find a job. Pl.’s Stm. {1 52-53;

Def.’ s Resp. 11 52-53.
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F. Cavaliere's Application For Social Security Benefits

Around May 27, 2010, Cavaliere applied for SSDI from
the Social Security Admnistration (“SSA’). Def.’s Stnt. 9§ 77,
Pl.”s Resp. 1 77. ASI clains that Cavaliere “told the SSA that
her disability began on March 8, 2010, which was the exact date
on which ASI term nated her enploynent,” Def.’s Stnt. § 78,
citing the SSA's April 19, 2011 decision in which it recorded
that “[t]he claimant . . . is alleging disability since March 8,
2010.” Ex. 21 to Def.’s Stnt. (“SSA 2011 Decision”) at P717.
Cavaliere denies this statenent, Pl.’s Resp. { 78, pointing to
testinony in which she was asked, “So do you recall, at any tine,
you all eging that March 8th, 2010, was the date of onset of your
disability?,” and answered “l don't recall alleging that.”
Caval i ere Dep. at 325.

In Cavaliere’'s subm ssions to the SSA, she answered the

gquestion, “*What were you able to do before your illnesses,
injuries, or conditions that you can’t do now?,’” by answering
““Wal k long distances -- drive long distances -- fly on plane --
bend -- lift -- turning,’”” and noting that her condition affected

her ability to dress, bathe, and feed herself. Def.’s Stnt. 91
81-82; Pl.’s Resp. 11 81-82. Cavaliere explained that she does
not do house or yard work because “‘I'min pain -- (chronic),’”
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that her condition affected an array of daily activities,® and
that she could lift only five pounds and wal k four bl ocks.
Def.’s Stnt. 11 84, 87; Pl.’s Resp. 1 84, 87. Wen asked “[f]or
how | ong can you pay attention?,” Cavaliere answered, “not long.”
June 29 SSA Subm ssion at P591. Cavaliere submtted a report
fromDr. MIller in which he noted that Cavaliere reported on
March 25, 2010 “‘that the pain has becone incapacitating [and]
she is unable to continue working.”” Def.’s Stnmt. 9§ 89 (brackets
in Def.’s Stnm.); Pl.’s Resp. 1 89. Dr. MIler also noted,
t hough, that Cavaliere “feels she is no longer able to do her job
because of the travel requirenents.” Pl.’s Resp. 1 89 n.5
(quoting Ex. 25 to Def.’s Stnt. (“MIller Report”) at P386), and
that she “has inability to travel including prolonged driving and
flying which is 50%of her job.” MIller Report at P386.

The SSA deni ed Cavaliere’ s SSDI application on Novenber
23, 2010, and Cavaliere appealed this ruling the next nonth,
stating that “*1 amdi sabled and unable to work.’” Def.’s Stnt
19 91-93; Pl.’s Resp. 1T 91-93. In her subm ssions, Cavaliere

stated that her condition had not changed since her |ast

_ ¢ 1 ncl udi ng I[ftin%f s?uatting,_bend[n . standin?, _
reachi ng, wal king, sitting, kneeling, stair clinbing, conpleting

tasks, and concentration. Ex. 23 to Def.’s Stnmt. (“June 29 SSA
Subm ssion”) at P590.
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disability report, explaining that she “‘still can’t sit, walk or
drive,”” Def.’s Stm. § 94; Pl.”s Resp. { 94, and that she could
not fly on planes for her job. Pl.’s Resp. ¥ 98 n.8 (citing Ex.
Cto Pl.’s Resp. (“SSA Application”) at P583)). In response to

t he question “‘What changes have occurred in your daily
activities since you | ast conpleted a disability report?,’”

Caval iere answered, ““All is basically the same -- wth not
wor ki ng (after working a high I evel position for 25+ years) |'m
very depressed. |’m scheduled to see psychiatrist Jan. 4.

| oved nmy job -- never would have left.’”” Def.’s Stnt. | 95;

Pl.”s Resp. 1 95. Cavaliere further stated that

“I left my job in March 2010. | had a 25-
year career making [a] six figure incone for
many years. | could not fly, drive or stand

for long periods. Onny job | had to fly to
trade shows] and clients 60 percent of [the]
time. The denial letter from/|[ Soci al
Security] said | could do ‘ny job -- |

cannot. | would not |eave a [$] 130,000 job
if I could -- | paid all [Social Security]
since |'m17 -- now at 57, | need help and

have no i ncone.

“l cannot do ny job because of spondyl osis

[sic] -- degenerative disc disease --

arthritis[,] hip problens and now depression

is getting worse because of this disability

situation.”
Def.’s Stnt. 9 98 (brackets in Def.’s Stnt.) (enphasis omtted
fromDef.’s Stnt.); Pl.”s Resp. § 98.
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The SSA deni ed Cavaliere’ s appeal on March 10, 2011
| eading her to file a second appeal that nonth, Def.’s Stnt.

100; PlI.’s Resp. 1 100, in which she explained that “I had a high

six-figure salary for many years -- a great job as a bus. dev.
[ busi ness devel opnent] director. | cannot work anynore due to
spodol thesis [sic] -- degenerative arthritis -- fibronyalgia --

depression -- OCD -- anxiety.” Def.’s Stnt. § 101 (brackets in
Def.’ s Stnt.); Pl.’s Resp. § 101. The SSA then issued a “Fully
Favor abl e” decision on April 19, 2011, finding that (1) “‘[t]he
cl ai mant has been under a disability as defined in the Soci al
Security Act since March 8, 2010, the all eged onset date of
disability,”” Def.’s Stnt. § 102-03; Pl.’s Resp. { 102-03; (2)
Cavaliere's severe inpairnents included degenerative joint

di sease, lunbar disc herniation, spondylosis, and depression,
Def.’s Stnt. q 104; Pl.’s Resp. {1 104; (3) Cavaliere “‘is unable
to performany past relevant work’” and “‘there are no jobs that
exist in significant nunbers in the national econony that the
claimant can perform’” Def.’s Stnt.  105; Pl.’s Resp. { 105;
and (4) “‘the requirenent that the claimant alternate between
sitting and standing every 15 m nutes precludes her work as a

publisher.”” Def.’s Stm. 9§ 105; Pl.’s Resp. § 105. Cavaliere
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now col | ects $2,448 per nonth in disability benefits.” Def.’s
Stnt. 1Y 106-07; Pl.’s Resp. 1 106-07.

Caval i ere concedes that she never told the SSA that her
departure fromASI was involuntary, Def.’s Stnt.  96; Pl.’s

Resp. 1 96, explaining this omssion in a variety of ways that we

explore in Section I1.A bel ow
1. Analysis

On a notion for summary judgnent, “[t]he noving party
first nmust show that no genuine issue of material fact exists,*

Adderly v. Ferrier, 419 Fed. Appx. 135, 136 (3d Cr. 2011)

(citing Celotex Corp. v. Catrett, 477 U. S. 317, 323 (1986)),

wher eupon “[t] he burden then shifts to the non-noving party to
set forth specific facts denonstrating a genuine issue for
trial.” 1d. “"Adisputed fact is “material” if it would affect
the outconme of the suit as determ ned by the substantive law,’”

J.S. ex rel. Snyder v. Blue Mountain Sch. Dist., 650 F.3d 915,

925 (3d CGr. 2011) (quoting Gray v. York Newspapers, Inc., 957

F.2d 1070, 1078 (3d Cr. 1992)), while a factual dispute is

genuine “‘if the evidence is such that a reasonable jury could

"It bears noting that Cavaliere also receives about
$3, 000 per nmonth under a private disability policy Unum i ssued.

Def.'s Stmt. 91 42-43; Pl.'s Resp. 11 42-43.
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return a verdict for the nonnoving party. . . . The nere
exi stence of a scintilla of evidence in support of the
plaintiff's position will be insufficient; there nust be
[significantly probative] evidence on which the jury could

reasonably find for the plaintiff.” Bialko v. Quaker QGats Co.,

434 Fed. Appx. 139, 141 n.4 (3d Cr. 2011) (quoting Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 248, 252 (1986)) (bracketed

material in original). W “draw all reasonable inferences in
favor of the nonnoving party, and [we] may not nmake credibility

determ nations or weigh the evidence.” Eisenberry v. Shaw Bros.

421 Fed. Appx. 239, 241 (3d Cr. 2011) (quotation marks omtted).

A. Est oppel And Cavaliere's Disability daim

ASI argues that “Cavaliere is estopped from clai m ng

that she could still performthe essential functions of her job
at ASI -- an essential elenment of a claimfor disability
di scrimnation -- because she repeatedly took an irreconcil ably

conflicting position with the Social Security Adm nistration in
her successful quest for Social Security Disability Insurance

(*SSDI’) benefits.” Def.’s Mem of L. in Supp. of Mdt. Summ J.
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(“Def.”’s Mem”) at 1. Cavaliere responds® that she “has asserted
t hroughout this matter that she was affected by her difficulties
with traveling,” and that “[a] reasonable jury could find that
Ms. Cavaliere could have perforned her job for Defendant w thout
having to performthe high |level of travel that she has [sic]

been previously doing, but that she was unable to find a new

_ 8 Cavaliere al so su%gests t hat ASI “has al ready
admtted in this litigation that Ms. Cavaliere was able to

performthe essential functions of her position at the tinme of
her term nation” in response to Cavaliere s requests for

adm ssions, Pl.’s Mem at 10 (enphasis omtted), and that

“*[b] ecause adm ssions are conclusive, they are not wei ghed

agai nst conpeting evidence on a summary judgnent notion.’” |d.
(quoting Kida v. EcoWwater Sys. LLC, 2011 W 4547006, at *4 (E.D.
Pa. 2011). It is true that Rule 36 adm ssions are ordinarily
conclusive, and that this practice serves to preserve the
efficacy of the discovery process. As our Court of Appeals
observed nearly sixty years ago, however, the doctrine of
judicial estoppel ainms to prevent “playing ‘fast and | oose with
the courts’ which has been enphasi zed as an evil the courts
should not tolerate.” Scarano v. Cent. RR Co. of NJ., 203
F.2d 510, 513 (3d Cr. 1953). Though giving conclusive effect to
Rul e 36 adm ssions undoubtedly serves an inportant interest, the
doctrine of judicial estoppel advances a hi gher purpose:
protecting the integrity of the courts. W wll not permt a
party to play “fast and | oose with the courts” just because the
opposi ng party nmade an adm ssion that woul d appear to permt such
sharp practice. Under the circunstances, we will construe ASI’s
presentation of its judicial estoppel argunent as a request to
wthdraw its adm ssion that Cavaliere was able to performthe
essential functions of her position at the tinme of her
termnation, and will grant this request pursuant to Fed. R G v.
P. 36(b).
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position where she would not be required to travel.” Pl.’s Mem
of L. in Qop’'n to Def.’s Mot. Summ J. (“Pl.’s Mem"”) at 6.

As our Court of Appeals has explained, “[t]o establish
a prima facie case of discrimnation under the ADA, a plaintiff
must show that he (1) is disabled, (2) is otherwise qualified to
performthe essential functions of the job, with or w thout
reasonabl e accommodati ons by the enployer, and (3) has suffered
an adverse enploynent action as a result of discrimnation.”

Irving v. Chester Water Auth., 439 Fed. Appx. 125, 126 (3d G r

2011). As the Suprenme Court observed in Ceveland v. Policy

Mynt. Sys. Corp., 526 U S. 795, 797 (1999) (quoting 42 U S.C. 8§

423(d) (2)(A)) (brackets and ellipsis in original), “[t]he Soci al
Security Disability Insurance (SSDI) program provides benefits to
a person with a disability so severe that she is ‘unable to do
[ her] previous work’ and ‘cannot . . . engage in any other Kkind
of substantial gainful work which exists in the national
econony.’”

While it mght appear, at first glance, that a
plaintiff’s pursuit of SSDI nust logically estop her from

asserting the second elenent of a prina facie case under the ADA,

the statutes differ in one crucial respect: while the ADA
considers whether a plaintiff can performher job with reasonabl e
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accommodat i ons, the SSA does not take such accommopdations into
account in determning eligibility for SSDI. 1d. at 803. As a
result, the Suprene Court has concluded that “pursuit, and

recei pt, of SSDI benefits does not automatically estop the

reci pient frompursuing an ADA claim” |d. at 797. But “an ADA
plaintiff cannot sinply ignore her SSDI contention that she was
too disabled to work. To survive a defendant’s notion for
summary judgnent, she nust explain why that SSDI contention is
consistent with her ADA claim” id. at 798 -- that is, her

“expl anation nust be sufficient to warrant a reasonable juror’s
concluding that, assum ng the truth of, or the plaintiff’s good-
faith belief in, the earlier statenent, the plaintiff could
nonet hel ess ‘performthe essential functions’ of her job, with or

wi t hout ‘reasonable accommopdation.’” 1d. at 807.

1. Cavaliere's Representations To The SSA

ASI argues that Cavaliere’ s representations to the SSA
cannot be reconciled with the claimthat she can performthe
essential functions of her job at ASI, since Cavaliere nade “many
definite and unanbi guous clains that she was not capabl e of
working at ASI.” Def.’s Mem at 15. Though Cavaliere did nake

categorical and unqualified statenments to the SSA such as “l am
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di sabl ed and unable to work,” Def.’s Stm. § 93; Pl.’s Resp. 1
93, our Court of Appeals has cautioned that such statenents to
the SSA should be read with the inplied qualification “w thout

reasonabl e accommodati on,” Turner v. Hershey Chocol ate USA, 440

F.3d 604, 609 (3d Cir. 2006) -- so that Cavaliere’ s statenent
above becones “lI am di sabl ed and unable to work w t hout

reasonabl e accommobdation,” which is certainly reconcilable with

the prima facie elenents a plaintiff nust prove under the ADA

Rat her than focus on Cavaliere’ s general descriptions of her
capacity to work, we will instead exam ne two other types of
statenents she made to the SSA regarding (1) the reason she
st opped working at ASI, and (2) particular limtations on her

capacities.®

9 W note that Judge Stengel has synthesized C evel and
and the jurisprudence of our Court of Appeals on this subject as

requiring “a two-part anal ysis when an enpl oynent discrimnation
plaintiff has applied for and received SSDI benefits. First, the
court nust determ ne whether the positions taken by the plaintiff
in his SSDI application and his [discrimnation] claimgenuinely
conflict. Then, it must evaluate whether the plaintiff’s

expl anation for that inconsistency neets the standard set forth
in Ceveland.” Ruhl v. Cvy. of Lancaster, 2011 W 3862257, at *4
(E.D. Pa. 2011). 1In the context of this framework, Cavaliere's
statenent that she was “unable to work” satisfies the first step
of the analysis, |leading us to consider her explanations thereof
and particular representations to SSA in the second.
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As we have noted, Cavaliere admts that she did not
informthe SSA that she left ASI involuntarily. Cavaliere
explains this |acuna and her statenents to SSA in three ways: (1)
“she filled out what was asked on the forns and . . . the forns
did not inquire [about] the reasons for her separation,” Pl.’s
Resp. § 96 n.6 (citing Cavaliere Dep. at 337); (2) “her statenent
was accurate because she ‘never would have left’ had
circunstances not forced ne to | eave ny job, neaning Ed Koehl er
not relaying to managenent that | had a back problem” id. {1 97
n.7 (quoting Cavaliere Dep. at 336-37); and (3) “by left, she
mean[t] gone and that it was not her decision to | eave the
conpany.” 1d. (citing Cavaliere Dep. at 335-36).

Even if we draw all reasonable inferences fromthe
record in Cavaliere s favor, her explanations are fanciful.
Cavaliere asserted to the SSA that “*1 left nmy job in March 2010.

The denial letter from|[Social Security] said | could do
“ny job” -- | cannot. | would not |leave a [$]130,000 job if I
could.”” Def.’s Stnt. | 98 (enphasis omtted); Pl.’s Resp. { 98.
Thus, whether or not the forns inquired about the reasons for

Caval iere’s separation, she volunteered such reasons to the SSA.

And despite Cavaliere’'s theories about the equival ence between
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the words “left” and “gone,” her use of the verb “leave”! to the
SSA suggests that her departure was voluntary.!* The unavoi dabl e
inplication of Cavaliere's statenents is that she could not do
her job (w thout reasonabl e accommbdati ons) and therefore | eft
voluntarily, and that she would not have |l eft but for her
inability to do her job -- not that ASI term nated her
involuntarily. There can be little doubt that presenting the
former account to the SSA -- rather than the latter -- hel ped
Cavaliere’s SSDI application, since a version of the events in
whi ch she voluntarily left a high-paying job due to an inability
to work woul d bolster the heft of her clainms to the SSA that she

was seriously disabled. Though the parties agree that the latter

10 As defined by the Oxford English Dictionary, |eave
means “[t]o depart from quit, relinquish™ -- a definition that

underscores its connotations of voluntariness, as the CED s usage
exanples confirm e.qg., "1837 DICKENS Pickw. ii, |I think we shall
| eave here the day after to-norrow'; "1866 THI RLWALL Lett. 11 70,
| do not |leave for town until tonmorrow. "; "1791 BENTHAM Let. 12
May, VKks. 1843 x. 254 So says Lord L. who hinself |eaves on the
1st." VIl Oxford English Dictionary 777-78, def. Il (2d ed.
1989).

11 W use voluntary here to nean that Cavaliere, and
not her enployer, nmade the ultinate choice as to whet her she

woul d conti nue working. W do not nean that this choice was
freely made in the sense that it was not conpelled by
ci rcunst ances.
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account is nore accurate, we will hold Cavaliere to the forner
account in determ ning how estoppel applies to her ADA cl ai ns.

As for Cavaliere s specific l[imtations and synptons,
she infornmed the SSA on June 29, 2010 that as a result of her
disability, she could no longer “‘[walk |long distances -- drive
|l ong distances -- fly on plane -- bend -- lift -- turn[ing],’”
and that her disability affected her ability to dress, bathe, and
feed herself. Def.’s Stnt. Y 81-82; Pl.’s Resp. 1 81-82. She
al so suggested that her disability limted her ability to engage
in an array of activities: lifting, squatting, bending, standing,
reachi ng, wal king, sitting, kneeling, stair clinbing, conpleting
tasks, and concentration. June 29 SSA Subm ssion at P590.

| mportantly, when asked “[f]or how | ong can you pay attention?,”

Caval i ere answered, “not long.” 1d. at P591. Cavaliere
explained in the sane submi ssion that “*I’min pain --
(chronic),’”” Def.’s Stnt. q 84; Pl.’s Resp. {1 84, and submtted a

report fromDr. MIller in which he noted her self-report on March
25, 2010 ““that the pain has becone incapacitating [and] she is
unable to continue working.”” Def.’s Stnt. § 89 (bracketed
material in Def.’s Stnt.); Pl.’s Resp. 1 89. Finally, Cavaliere
suggested in Decenber of 2010 that she “cannot work anynore due
to spodolthesis [sic] -- degenerative arthritis -- fibronyalgia -
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- depression -- OCD -- anxiety.”” Def.’s Stm. 9§ 101 (brackets

in Def.’s Stm.); Pl.’s Resp. { 101.

2. Reconciling Cavaliere’'s Representations

Cavaliere attenpts to reconcile these representations
to the SSA. She contends that she “could have done her job from
home or with less travel,” Pl.’s Mem at 6, and that (1)
“Defendant did not work wth her to have decreased travel instead
of just letting her go,” Pl.’s Stnt. q 58; and (2) “Ms. Cavaliere
requested that she be able to work fromhome form[sic] M.

Koehl er, but was told that she would not be allowed to do so.”
Pl.’s Mm at 6. Thus, the two “reasonabl e accommodations” with
whi ch Cavaliere clains she could have perfornmed the essenti al
functions of her job at ASI -- but w thout which she was deened
to be disabled for SSDI purposes -- were traveling |l ess and

wor king from hone. ASI replies that “Cavaliere never asked ASI
to reduce her travel, nor did ASI ever tell her that she could
not reduce her travel,” Def.’s Reply Mem in Supp. of Mt. Sunmm
J. (“Def.’s Reply”) at 2, and that “Cavaliere testified that she
did in fact work fromhonme while at ASI, and that she did so at

| east as of October 2009 -- after the alleged onset of her

condition.” 1d. at 3 (enphasis in original). W nust judge
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whet her a reasonable juror could believe that Cavaliere’ s stated
need for accommodati ons reconcil es her application for SSDI and
her cl ai s here under the ADA.

According to ASI, Cavaliere is “ask[ing] this Court to
rule that an ADA plaintiff” can evade estoppel by “clainiing]

t hat she could have perforned her job with an acconmobdati on that
is not requested of the enployer nor identified until after her
term nation, and one that she could have exercised of her own
accord”. ASI contends that “[t]he | aw does not permt such
mani pul ation.” 1d. at 6 (enphasis omtted). W wll not opine
as to whether an ADA plaintiff may, as a general proposition,
enpl oy such a ganbit. Qur concern is rather with whether such an
argunent is available to a plaintiff who represents to the SSA
w thout qualification that she left her job voluntarily due to
her disability and woul d not have left but for her inability to
wor K.

We conclude that such a stratagemw ||l not work. A
plaintiff cannot consistently represent on the one hand to the
SSA that she voluntarily left her job and woul d not have |eft but
for her inability to work, and on the other hand represent to a

court that an accommvodati on that was known to her at the time of
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her departure!? and not requested of her enployer, would have

all owed her to performthe essential functions of her job. |If a
plaintiff knows that a reasonabl e accommodati on m ght allow her
to work despite her disability and she does not request it of her
enpl oyer, then she cannot claimthat it was her inability to work
that was the cause of her voluntary departure.

As ASI correctly notes, Cavaliere has pointed to no
record evidence suggesting that she ever asked anyone at ASI to
provi de her with the accomodation of |ess travel. Cavaliere's
al | eged representations to Koehler that she could not travel on
specific trips because of her back problens do not constitute a
request for an accommodation. As a result, Cavaliere cannot
resort to the need for accommodation of |less travel to reconcile
her statenents to the SSA (that she voluntarily left ASI because
of her inability to work) with the clains she nust nmake before

this Court (i.e., that she is capable of performng the essential

_ 12 W& assune in this discussion that we are dealing
w th an acconmopdati on whose exi stence was known to a plaintiff at

the time she ceased working. To be sure, our reasoning would not
hold if this assunption were not true since there is no
contradiction between a plaintiff claimng that (1) she
voluntarily left her position w thout requesting an accommodati on
because of her inability to work and (2) she only |later |earned
of an accommodation -- perhaps a nedical technology -- that m ght
permt her to work.
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functions of her position at ASI). No reasonable juror could
believe that this travel accommobdati on would all ow Cavaliere to
performa job that she told the SSA she | eft because of her
(unqualified) inability to work, given that Cavaliere knew that
this accommodati on m ght well have been afforded at the tinme of

her departure from ASI but she did not request it.

In contrast, Cavaliere has pointed to record evidence
suggesting that she requested the acconmmodati on of working from
home from Koehl er, and that this accommobdati on was denied in
part. Although Cavaliere was occasionally able to work from
home, she has presented evidence that she was not permtted to
work solely fromhonme. Even though Cavaliere represented to the
SSA that she voluntarily |eft ASI because of her (unqualified)
inability to work, she could claim-- at |east theoretically --
that this latter accombdation -- allegedly requested from and
denied by ASI -- would have allowed her to performthe essenti al
functions of her job.

But while there is no theoretical bar to this argunent,

it nevertheless fails to persuade when juxtaposed agai nst the
details of Cavaliere’ s application to the SSA. As we have not ed,
Caval iere represented in her SSDI application that she (1) had
difficulty wth conpleting tasks and concentration, (2) could not
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pay attention for long, (3) was in chronic, incapacitating pain,
and (4) could not work due to anxiety, depression, and OCD. But
none of these conditions has anything to do with where she could
work. Cavaliere has failed to proffer any explanation as to how
wor ki ng from hone woul d address these limtations nore
successfully than working fromASI's office. An ADA plaintiff
may not sinply point to any accompdati on requested from and
deni ed by, an enployer to explain away representations of
disability nmade to the SSA. She nust provide a plausible basis
for a reasonable juror to believe that the accommodati on woul d
permt her to work despite her representations of disability to
the SSA. Cavaliere has provided no such basis. Her
representations to the SSA therefore estop her fromclai mng that
a wor ki ng-from home accommodati on woul d have all owed her to
performthe essential functions of her job at ASI.

Cavaliere has thus failed to provide an expl anati on
“sufficient to warrant a reasonable juror’s concl uding that,
assumng the truth of, or the plaintiff’'s good-faith belief in,
the earlier statenent [to the SSA], the plaintiff could
nonet hel ess ‘performthe essential functions’ of her job, with or
wi t hout ‘reasonabl e accommodation.’” Ceveland, 526 U. S. at 807.

Because she is thus estopped from making out a prinma facie case
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of discrimnation under the ADA, we wll grant sunmary judgnment

as to her discrimnation clainms under Count Il of the conplaint.

B. Notice And Cavaliere’s FMLA d aim

ASI argues that “[t]he Court should also dismss the
remai nder of the First Cause of Action of Cavaliere’ s Conplaint,
alleging that ASI termnated her in retaliation for exercising
her FMLA rights, because Cavaliere cannot show that any of the
peopl e responsi ble for her term nati on knew about her alleged
request for FM.A paperwork.” Def.’s Mem at 27. Cavaliere
responds that “[t]his argument mi sses the mark in ternms of the
FMLA activity for which Defendants [sic] retaliated agai nst M.
Caval iere. Rather, Defendant retaliated against Ms. Cavaliere
for exercising her rights under the FMLA, nanely taking time off
for a qualifying serious health condition.”*® PI.’s Mem at 12.
ASI replies that “Cavaliere has not proffered any evi dence that

Koehl er knew the extent of her alleged ailnents . . . or that she

¥ 10n her conplaint, Cavaliere alleges that
“Plaintiff’s termnation was based in substantial part due to

[sic] her FMLA-qualifying absenteeism FMA needs, and requests
for FMLA.” Pl.’s Conpl. § 26. Based on her response to ASl’s

nmoti on, Cavaliere appears now to have abandoned the clai mthat

ASI retaliated against her based on her “requests for FMA."~
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ever had to m ss work because she was visiting a doctor or
seeking nedical treatnent.” Def.’s Reply at 9.

The FMLA provides that “an eligible enployee shall be
entitled to a total of 12 workweeks of |eave during any 12-nonth
period” for certain nedical conditions, including “a serious
heal th condition that nmakes the enpl oyee unable to performthe
functions of the position of such enployee.” 29 U S. C 8§
2612(a)(1). Under the Act, it is “unlawful for any enployer to
di scharge or in any other manner discrimnate against any
i ndi vidual for opposing any practice nade unlawful by this
subchapter,” 8§ 2615(a)(2). The Act’s regulations explain that it
“prohibits an enployer fromdiscrimnating or retaliating agai nst
an enpl oyee or prospective enpl oyee for having exercised or
attenpted to exercise FMLA rights. . . . [E]nployers cannot use
the taking of FMLA | eave as a negative factor in enploynent
actions, such as hiring, pronotions or disciplinary actions.” 29
C.F.R 8§ 825.220(c).

Qur Court of Appeals has explained that to succeed on
an FMLA retaliation claima plaintiff “nust show that (1) he took
an FMLA | eave, (2) he suffered an adverse enpl oynent deci sion,
and (3) the adverse decision was causally related to his | eave.”

Conoshenti v. Public Serv. Elec. & Gas Co., 364 F.3d 135, 146 (3d
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Cr. 2004). In order to take FMLA | eave, “[a]n enpl oyee shal
provide at |east verbal notice sufficient to nmake the enpl oyer
aware that the enpl oyee needs FM_A-qualifying | eave, and the
anticipated timng and duration of the |leave. Depending on the
situation, such information may include that a condition renders
t he enpl oyee unable to performthe functions of the job. ”
29 CF. R 8 825.302(c).

ASI ultimately nakes two argunents with respect to
Cavaliere’s claimfor FMLA retaliation: (1) Cavaliere “confl ates
two distinct concepts in FM.A jurisprudence,” since her
“argunents concerni ng whet her ASI was on notice of her

eligibility for FMLA | eave bear nore on a claimfor FM.A

interference than they would on her claimfor FM.A retaliation,”

Def.’s Reply at 8 (enphasis in original); and (2) no ASI
deci si onmaker knew that Cavaliere was taking FMLA-protected | eave

si nce no deci si onmaker knew “the extent of her alleged ailnents.”

Wth respect to ASI's first argunment, ASI seens to
confuse the elenents of a claimfor retaliation under the FM.A
The question of whether an enployer is on notice that an
enpl oyee’ s | eave qualifies for FMLA protection is rel evant not
only to clains for FMLA interference but also to clains for FMLA
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retaliation.* For a plaintiff to prove the first element of a

retaliation clai munder Conoshenti -- that “he took an FM.A

| eave,” 364 F.3d at 146 -- he nmust show that he “provide[d] at
| east verbal notice sufficient to nake the enpl oyer aware that
t he enpl oyee needs FMLA-qualifying | eave.” § 825.302(c).

This brings us to ASI’'s second argunent, that
“Caval iere has not proffered any evidence that Koehler knew the
extent of her alleged ailnents.” Def.’s Reply at 9. Cavaliere
has pointed to evidence in the record suggesting that (1) she

told Koehl er that her back problenms prevented her from making

14 ASI’ s argunent does raise an interesting question:
for an FMLA plaintiff to prove the third Conoshenti el enent, nust

she show that the decisionmaker who took an all eged adverse

enpl oynent deci si on agai nst her was aware that her |eave
qualified for FMLA protection? Qur reading of Conoshenti
suggests that the answer to this question is "no". In that

deci sion, our Court of Appeals stated only that a plaintiff nust
show that “the adverse decision was causally related to his

| eave,” 364 F.3d at 146 -- not to “his taking of |eave under the
FMLA.” Upon reflection, this makes sense. |If a plaintiff

i nfornms one supervisor at her enployer that she may need to take
| eave under the FMLA, then takes | eave and experiences an adverse
enpl oynment deci sion at the hands of another supervisor because of
her | eave-taking, a right has been viol ated under the FMLA even
if the second supervisor did not know that the | eave qualified
for FMLA protection. In this case, Cavaliere has presented

evi dence suggesting that she inforned Koehler of her need for
FMLA-qual i fying | eave, and that Koehler |later retaliated agai nst
her for taking such |eave -- so that the first and second
supervisors in our hypothetical are here the sane individual. W
t hus need not reach this question, though we note it in the
interests of anal ytical precision.
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specific trips; (2) she told Koehler about her nedical conditions
in Septenber of 2009; (3) she wore a brace and shoul der devi ce,
including to work; (4) Koehler told Cavaliere that she needed to
care for her back on nultiple occasions; and (5) Koehler told co-
wor kers at ASI that Cavaliere was absent from work because of her
back. Drawing all reasonable inferences in Cavaliere's favor, a
factfinder could reasonably conclude fromthis evidence that
Cavaliere notified ASI (via Koehler) that she needed FM.A-

qualifying leave -- as the first Conoshenti elenent requires.

Furthernore, a factfinder could conclude that the decisi onmaker
who ultimately took the all eged adverse enpl oynent deci sion
agai nst Cavaliere -- Koehler -- was aware that Cavaliere had

taken | eave, as the third Conoshenti el enent requires.

O course, ASI contests the evidence described above,
but Cavaliere has at the |least carried her burden of show ng a
genui ne dispute as to whether (1) she provided sufficient notice
to ASI of her need for FMLA-qualifying | eave, and (2) Koehler --
one of the decisionmkers who participated in her termnation --
knew she had taken | eave. Inasnuch as these are the only two
aspects of Cavaliere’s FMLA retaliation claimthat AS|
chal l enges, we wll deny its notion for summary judgnment with
respect to Count | of the conplaint.
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C. Cavaliere's daimFor Danmges

Finally, ASI argues that “Cavaliere is not entitled to
back pay or front pay damages in this action because the SSA
determ ned that she was conpletely disabled as of her |ast day of
wor k, and she continues to be disabled through the date of this
motion.” Def.’s Mem at 29. Cavaliere responds that “the
factual inquiry of Ms. Cavaliere’s availability for work is the
same wth respect to both her ability to establish her prim
facie case and her ability to recover front and back pay,” and
that since her “disability award shoul d not preclude her from
asserting clains under the ADA. . . . [t]he sane rationale
shoul d apply with respect to a plaintiff’s availability to
recover front and back pay damages.” Pl.’s Mem at 15.

As Judge Pol | ak has expl ained, “[t]he underlying
prem se in conputing an enploynent discrimnation plaintiff's
award . . . is that the injured worker nust be restored to the
econom c position in which the worker woul d have been but for the

discrimnation.” WMason v. Assoc. for | ndependent Gowh, 817 F

Supp. 550, 553 (E.D. Pa. 1993). Thus, “in a variety of
situations, a back pay award is reduced, or elimnated entirely,
if the plaintiff has not received -- or, indeed, could not
receive -- offsetting inconme in the post-discrimnatory period,”
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so that “as a general rule, a claimant will not be all owed back
pay during any periods of disability.” Id. at 554.

Cavaliere is correct that this general rule would not
apply when a claimant’s disability may be reconciled with her
ability to performthe essential functions of her position if
gi ven reasonabl e accommodati ons. W have al ready determ ned,
however, that Cavaliere’ s pursuit and receipt of SSDI cannot be
reconciled with her having such an ability to work. As Cavaliere
suggests, we will apply “[t]he sane rationale,” Pl.’s Mem at 15,
to both her discrimnation claimunder the ADA and her damages
clains for back pay and front pay. |In both cases, we find that
Cavaliere's representation to the SSA that she was di sabl ed
begi nning on March 8, 2010%* -- the date ASI term nated her
enpl oynent -- estops her fromclaimng that she could performthe
essential functions of her position at ASI, so that she can
assert neither claimsuccessfully. W wll therefore grant ASI’s
nmotion for summary judgnent wth respect to Cavaliere’'s damages

claimfor back pay and front pay.

_ 15 Though Cavaliere states that she does not renenber
telling SSA that her disability began on this date, we have

al ready explained that the SSA itself noted her representation to
this effect. Cavaliere's failure to recall conveying this

i nformati on does not create a genuine dispute of fact on this
point, given the SSA's affirmative statenent to the contrary.
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BY THE COURT:

__\s\Stewart Dal zel |
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JUDI TH CAVALI ERE ) ClVIL ACTI ON
V.

ADVERTI SI NG SPECI ALTY )
| NSTI TUTE | NC. ) NO. 11-1180

ORDER
And now, this 16th day of February, 2012, upon
consideration of this Court's Menorandum of today and the
acconpanying Order referring this case to Judge Hart for
medi ation, it is hereby ORDERED that the O erk of Court shal
TRANSFER this nmatter fromour Active docket to the Gvil Suspense

docket .
BY THE COURT:

__\s\Stewart Dal zel
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