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This suit arises fromthe plaintiff’'s arrest on Apri
5, 2008. The plaintiff alleges that Police Oficer Travis Wl fe,
Pol i ce Comm ssioner Charles Ransey, and the City of Phil adel phia
Pol i ce Departnment engaged in violations of his constitution
rights, assault, and battery. The defendants filed this notion
for summary judgnment seeking to enforce the plaintiff’s
statenments on Novenber 24, 2008 that in exchange for
participation in an Accelerated Rehabilitative Disposition
(“ARD’) Program he would not bring any civil suit against Wlfe
or the Cty. Because the defendants have not net the high burden
required to enforce a rel ease-di sm ssal agreenent, the Court wl|

deny the defendants’ notion.

Rel evant Summary Judgnment Record

Kevin Furey was arrested on April 5, 2008 as the result
of an encounter with an off-duty police officer. The parties
di spute the facts surrounding Furey's arrest. That dispute is

not relevant to this notion.



Furey was charged with a nunber of crinmes arising from
the events on April 5, 2008. On April 15, 2008, the prosecution
presented its evidence at a prelimnary hearing before Judge
Jinmme Moore in the Phil adel phia Minicipal Court. Judge More
wi thheld his decision at that tinme. On Novenber 24, 2008, Judge
Moore was scheduled to give his decision. See Def. Br., Ex. A
H'g Tr. 18. Furey was represented at that hearing, and
t hroughout this litigation, by Ms. Boyce-Furey. Before Judge
Moore gave his decision, the parties met for a discussion. The
district attorney’s office offered to place Furey in the ARD
programin exchange for the plaintiff’'s agreenent to severa
conditions. These conditions were provided to the plaintiff as a
handwitten list. See PI. Br., Ex. W One of these conditions
was a prom se not to sue the Gty or Wilfe. 1d.

When asked if the parties were ready for the court’s
decision, district attorney Holland told the court that “we’ ve
reached an agreenent.” Holland stated that:

“the Commonwealth is willing to enroll M. Furey in the ARD
program wth the follow ng stipulations: That there be

twel ve nont hs of reporting probation, anger nmanagenent
counsel i ng, al cohol counseling, a stay away order fromthe
police officer[,] . . . [a] statenment on the record that the
of ficer and the Phil adel phia Police Departnment will not be
sued by the defendant in a civil suit; an in-court apol ogy
by the defendant to the police officer and, finally, a
statenent by the defendant on the record that he takes
responsibility for his actions on the night in question and

that the officer acted reasonably under the circunstances.”

M's. Boyce- Furey responded “Your Honor, we agree to all of this



and I"mtal king on behalf of ny client.” H’'g Tr. 19-20. After
a brief discussion about whether the statements by the plaintiff
shoul d be nmade at that tine or at a |ater ARD hearing, the
plaintiff stated “Everything said by Oficer WIf [sic] on the
record involving ny actions on that night were correct and
truthful and | apol ogize.” The D.A then requested that the
plaintiff state that he would not file a civil suit. Ms. Boyce-
Furey responded, “Your Honor, | don’t even know that you can
agree to that, but if they want himto say it, let himsay it.”
The plaintiff stated, “I state on the record that I will not sue
P.O WIf [sic] civilly, GI-V-A-L-L-Y, or the Phil adel phia
Police Departnent. That’'s how its spelled on the paper.” 1d. 22-
25. The plaintiff later testified that he believed he could
decline ARD participation and the conditions sought by the
district attorney until he was formally placed in the ARD
program See Pl. Br., Ex. DD, Furey Aff. 2.

Following this hearing, Ms. Boyce-Furey spoke with
attorneys at the district attorney’s office to object to the
conditions of the plaintiff’s ARD placenent. Pl. Br., Ex. BB
On June 10, 2009, the plaintiff appeared before an ARD judge and
entered into an agreenent to participate in the ARD program
Id., Exs. BB, DD, EE, GG This agreenent did not include the
release of the plaintiff’s civil clains. 1d., Exs. BB, EE. The

June 10, 2009 agreenent did include conditions not nentioned at



t he Novenber 24, 2008 hearing, such as fines and a reporting
probation. 1d., Ex. EE. Furey was told on June 10, 2009 that
Judge Mbore and D.A. Holland did not have the authority to inpose
the di sputed condition on Novenber 24, 2008. 1d. Exs. BB, DD

The plaintiff filed a civil conplaint nam ng Wl fe and
t he Phil adel phia Police Departnent as defendants on April 15,

2010.

1. Analysis!?

In Town of Newton v. Runery, the Suprenme Court held

that there is no per se bar to enforcing rel ease-di sm ssal

agreenents.? 480 U.S. 386 (1987). A rel ease-dism ssal agreenent

! Aparty is entitled to summary judgnent if there “is no

genui ne dispute as to any material fact and the novant is
entitled to judgnent as a matter of law.” Fed. R Cv. P. 56(a).
The noving party bears the burden of denobnstrating the absence of
any genuine issue of material fact. Celotex Corp. v. Catrett,
477 U. S. 317, 323 (1986). A fact is “material” if it mght
affect the outcone of the suit under the governing | aw and
“genuine” if a reasonable jury could find for the nonnoving party
based on the evidence presented on that issue. Anderson v.
Li berty Lobby, Inc., 477 U S. 242, 248 (1986). |In nmaking its
determ nation, the court nust consider the evidence in a |ight
nost favorable to the nonnoving party. Sheridan v. NG Metals
Corp., 609 F.3d 239, 251 n.12 (3d Gr. 2010).

2 The enforcenent of a release of federal clains is governed
exclusively by federal common |law. Town of Newton, 480 U. S. at
392; Livingstone v. N. Belle Vernon Borough ("Livingstone I"), 12
F.3d 1205, 1210 (3d Cr. 1993). The enforcenent of a rel ease of
state law clains is governed by the | aw of that state.

Li vingstone v. N. Belle Vernon Borough (“Livingstone 11"), 91
F.3d 515, 523-24 (3d Cr. 1996). The Court of Appeals has
determ ned that Pennsylvania would apply standards very simlar
to federal |aw when determ ning enforcenent of a rel ease-

di sm ssal agreenent. |1d. at 539-41.
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can be enforced if it is: 1. voluntary, 2. w thout evidence of
prosecutorial m sconduct, and 3. enforcenent would not adversely
affect the relevant public interest. 1d. at 398 & n.10. The
party seeking to enforce the agreenent nmust prove all three

el ements. 1d. at 392; 401 (O Connor, J concurring). In several
en banc opinions, the Court of Appeals for the Third Grcuit has
expl ai ned how courts shoul d eval uate rel ease-di sm ssal

agreenents. See Cain v. Darby Borough, 7 F.3d 377 (3d Cr. 1993)

(en banc); Livingstone v. N. Belle Vernon Borough (“Livingstone

1), 12 F.3d 1205 (3d Gr. 1993) (en banc). An oral agreenent is
subject to nore scrupul ous review by the courts than a witten

agreenent. Livingstone |, 12 F.3d at 1212.

A The Public Interest El enent

A party seeking to enforce a rel ease-di sm ssa
agreenent nust prove both objective and subjective elenents in
order to show that the release was in the public interest. Cain,

7 F.3d at 381; Livingstone v. N. Belle Vernon Borough

(“Livingstone [1”), 91 F.3d 515, 527 (3d Gir. 1996). The

obj ective prong requires that the “facts known to the prosecutor
when the agreenment was reached nmust have sufficed to support the
prosecutor’s proffered public interest and that this public-

interest reason be a legitimte one.” Livingstone Il, 91 F. 3d at

527. The subjective prong requires that the public interest

reason offered by the prosecutor be the “actual reason for

5



seeking the release.” Cain, 7 F.3d at 381. The actual -reason
requi renent protects fromthe danger that the prosecutor acted
froman inproper notive, even if sone |ater benefit was achieved.

Id.; Kandil v. Yurkovick, No. 10-2343, 2011 U. S. App. LEXIS

21057, at *18 (3d G r. Sept. 20, 2011) (reversing enforcenent of
an agreenent because evi dence of police m sbehavior in the record
“tend[s] to nmake the prosecutors’ subjective notivation a genuine
i ssue of material fact”).

One of the greatest dangers of rel ease-dismssa
agreenents is that prosecutors could use their coercive force to
prevent neritorious civil rights lawsuits fromrevealing and
deterring official msconduct. As the Court of Appeals
expl ained, “[l]itigants who bring neritorious section 1983 cl ai ns
advance societal interests because the vindication of their
constitutional rights helps provide an inportant check on public
officials and presunably deters a range of official m sconduct.”
Cain, 7 F.3d at 381. Before entering a rel ease-di sm ssal
agreenent, a prosecutor nust engage in an individualized
assessnment of the plaintiff’s civil rights claimand concl ude
that it appears to be “marginal or frivolous at the tinme” unless
sone other “unusually strong public interests support the

rel ease-di sm ssal agreenent.” Livingstone Il, 91 F.3d at 529 &

n. 16.

A court shoul d consi der whether the prosecutor nmade a



determ nation that the plaintiff’s civil rights clains were
mar gi nal or frivolous, on what basis she nmade that determ nation
whet her she knew or shoul d have known of evidence of police

m sconduct, and whet her she knew or shoul d have known of evi dence
that undercut the allegation of msconduct. |[d. at 531-32; see

also Davis v. Ot, 42 F. Supp. 2d 465, 475-76 (D.N. J. 1999)

(uphol di ng rel ease-di sm ssal agreenent after detailing the review
undertaken by the prosecutor to determne the nerits of the

plaintiff’s civil rights clains); WIllians v. Dellorco, No. 05-

4129, 2007 U.S. Dist. LEXIS 85721, at *12 (D.N. J. Nov. 20, 2007)
(refusing to enforce agreenent because “[d]efendants fail to
denonstrate that the facts known to the prosecutor at the tine

t he agreenent was executed were adequate to support the public
interest reason notivating the agreenent . . . .").

Here, the defendants do not present evidence of any
revi ew undertaken by the prosecutor to determne if any suit by
the plaintiff was likely to be frivolous. The defendants nake
two argunents in |lieu of presenting evidence of the prosecutor’s
analysis at the tinme of the agreenent.

First, the defendants argue that the plaintiff’s
statenent at the Novenber 24, 2008 hearing that he accepted
responsibility and that Oficer Wl fe acted reasonably rendered
any later civil suit frivolous, because a suit would be directly

contradi cted by that on-the-record adm ssion. The Court



concludes that this reason is insufficient to uphold the rel ease-
di sm ssal agreenent. |If this argunent were successful, the
government could sinply require any crimnal defendant to state
that his claimlacked nerit when entering a rel ease-di sm ssal
agreenent and could circunvent the inportant inquiry and burdens

requi red by Livingstone ||

Second, the defendants argue that the prosecutor was
notivated by the strong public interest policies inplicated in
deciding to grant adm ssion to the ARD program The defendants
argue that pronoting rehabilitation is an inportant el ement of
the ARD program and Furey’ s agreenent not to bring suit was an
i nportant el ement of his acceptance of personal responsibility.

The Court is not convinced that this is an “unusually
strong public interest” sufficient to overcone the need to
conduct an individualized assessnent of the plaintiff’s clains.
In Cain, the Court of Appeals first defined the need for an
i ndi vi dual i zed assessnent of the merits of the plaintiff’s
potential civil suit. Cain, 7 F.3d 377. 1In that case, the
Del awar e County prosecutor had a policy of conditioning referral
to the ARD programon the crimnal defendant’s prom se not to
bring civil suit. The court held that w thout an individualized
assessnment of the defendant’s eligibility for ARD and the
meritoriousness of the civil rights claim this policy was

unlawful ly broad. [d. at 383. The Cain court left open the



possibility that conditioning release of civil suits on adm ssion
to ARD could be in the public interest, given the right set of
ci rcunst ances.

Here, there is no evidence of any individualized
evaluation of Furey's eligibility for ARD or why the prosecutor
bel i eved that acceptance of responsibility and a rel ease of civil
clains was essential to pronote his success in ARD. The
def endants argue that “maintenance of a civil suit would have
defeated the plaintiff’s full acceptance of responsibility for
the incident.” Def. Br. 12. |If true in this case, that
statenment could be true of nearly every civil suit arising from
an arrest. This cones too close to the sort of blanket policy

rejected by the Court of Appeals in Cain.

B. The Vol unt ari ness El enent

The party seeking to enforce a rel ease-di sm ssa
agreenent nust al so show, by clear and convinci ng evidence, that

it was entered into voluntarily. Livingstone Il, 91 F.3d at 534.

Courts have considered a nunber of factors to determne if an
agreenent is voluntary. These factors include: 1. the | ength of
di scussi on about the proposed agreenent; 2. whether there was a
cl ear on-the-record statenent made before a judge reflecting the
rights being waived by the plaintiff; 3. which party drafted the
rel ease-di sm ssal agreenent; 4. whether the plaintiff had the

ability to review the agreenent, including the length of tinme the



plaintiff had to consider the agreenent and whet her he consulted
wi th counsel; 5. whether the plaintiff was incarcerated at the
time of the agreenent; 6. and whether the plaintiff clearly

understood the terns of the agreenent. Livingstone |, 12 F.3d at

1214; Davis, 42 F. Supp. 2d at 473-74. A release-dismssal is
not voluntary if the terns are vague or the plaintiff did not

understand the scope of the agreenent. Livingstone I, 12 F. 3d at

1211.

Here, the plaintiff was not incarcerated, and was
represented by counsel. The proposed agreenent was offered by
the prosecution, and was a handwitten list of itens. Pl. Br.

Ex. W The plaintiff had approximtely twenty-five mnutes to
consi der the agreenent before the on-the-record proceedi ngs
before Judge Moore. The plaintiff contends that he believed
these ternms were not a final agreenent, but the first step in
novi ng towards ARD and a final agreenent.

The Court nust view the facts in a |light nost favorable
to the plaintiff. G ven the subsequent proceedi ng on June 10,
2009, where different conditions were agreed to by the parties,
the Court cannot find that the defendants have shown by clear and
convi ncing evidence that there was a true neeting of the m nds on
t he rel ease-di sm ssal agreenment of Novenber 24, 2008. Thus there

was no voluntary agreenent by the plaintiff.

10



C. Judi ci al Est oppel

The defendants al so argue that this Court shoul d decide
an issue of first inpression, that the plaintiff and his counsel
shoul d be estopped frompursuing a civil lawsuit after telling a
court that he would not do so.

“Under the doctrine of judicial estoppel, a court can
defend the integrity of the judicial process by barring a party
fromtaking contradictory positions during the course of

litigation.” G Holdings, Inc. v. Reliance Insur. Co., 586 F.3d

247, 261 (3d Gr. 2009). Although “there is no rigid test for
judicial estoppel, three factors informa federal court’s

deci sion whether to apply it: there nust be (1) irreconcilably

i nconsi stent positions; (2) adopted in bad faith; and (3) a
show ng that estoppel addresses the harm and no | esser sanction
is sufficient.” 1d. at 262 (internal quotations and alterations
omtted).

The plaintiff’s, and his counsel’s, statenents on-the-
record on Novenber 24, 2008 that he would not file a civil suit
is seemngly irreconcilable with the filing of this civil suit.
The other two factors are not net.

On the queston of bad faith, the plaintiff contends
that it was his belief on Novenber 24, 2008 that the terns
provided by the D.A. were only suggestions and not a final

agreenent. Gven this assertion, and the fact that different

11



conditions were in fact agreed to on June 10, 2009, the Court
cannot conclude that the plaintiff’s Novenber 24, 2008 statenents
were made “in bad faith, i.e., with the intent to play fast and

| oose with the court.” Mntrose Med. G p. Participating Savings

Plan v. Bulger, 243 F.3d 773, 781 (3d G r. 2001).

In addition, judicial estoppel is an “extraordinary
remedy that should be enployed only when a party’s inconsistent
behavi or would otherwi se result in a mscarriage of justice.”
Id. at 785. It should only be inposed when no nore narrowy
tailored sanction is available. Here, the defendants will have
the opportunity to use the plaintiff’s Novenber 24, 2008
statenents before the jury, should the case go to trial

The defendants rely on Chaffee v. Kraft Gen. Foods,

Inc., 886 F. Supp. 1164 (D.N. J. 1995) to support their argunent
for judicial estoppel. |In that case, a district court refused to
allow a plaintiff to pursue wage rei nbursenent from an enpl oyer
when he had previously represented to a sentencing court that his
sentence shoul d be reduced because he “lost” those wages. In

t hat case, however, the court held that the plaintiff was not
entitled to those wages under the unanbi guous terns of his

enpl oynment contract. 1d. at 1170-71. No such independent reason
for granting summary judgnent in favor of the defendant exists
her e.

More fundanentally, in Town of Newton, the Suprene

12



Court noted that “it would be hel pful to conclude rel ease-

di sm ssal agreenents under judicial supervision” in order to
prot ect against prosecutorial msconduct. 480 U S. at 398 n. 10.
An on-the-record statenent is |ikew se a factor considered when
eval uation the voluntariness of the agreenent. Neither the

Newt on Court nor the Court of Appeals has suggested that the
presence of a judge when a purported agreenent is made should
suppl ant the remainder of the inquiry into the enforceability of

a rel ease-di sm ssal agreenent.

An appropriate order shall issue.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
KEVI N FUREY ) ClVIL ACTI ON
V.

TRAVI S WOLFE, et al . : NO 10- 1820
ORDER

AND NOW this 27th day of Decenber, 2011, upon
consi deration of Defendants’ Mtion for Summary Judgnment (Docket
No. 104) and the responses and replies thereto, IT IS HEREBY
ORDERED, for the reasons stated in a nmenorandum of | aw bearing
today’s date, that the defendants’ notion is DENIED. This case
remains referred to Magi strate Judge Hey for final disposition of
all pretrial matters not dispostive of a party’s claimor
defense. The parties shall contact Judge Hey to di scussing

scheduling the remainder of this matter.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.
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