IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NEVI N CAPLE ) ClVIL ACTI ON
V.

DAI | CH SANKYO U.S. PHARMA, :
INC., et al. : NO 10-1271

VEMORANDUM

Dal zel |, J. Decenber 20, 2011

Nevin Caple (“Caple”) brings this suit agai nst her
enpl oyer, Daiichi Sankyo U.S. Pharma, Inc. (“DSI”),! alleging
breach of contract, violation of the Pennsylvani a Wage Paynent
and Col l ection Law (“WPCL”), and enpl oynent discrim nation under
42 U.S.C. § 1981. Caple’'s remaining clains arise out of DSI’s
alleged failure to re-cal cul ate her incentive conpensation and
ranki ngs in connection with a data anomal y. ?

DSI has filed a notion for summary judgnment, to which

Capl e has responded and as to which DSI has filed a reply. For

! The caption inplies nmultiple naned defendants. In
addition to DSI, Caple nanes John Doe and Rita Roe. Since the
parties never address clainms against either of these stand-in
defendants, we will treat DSI as the sol e defendant.

2 Capl e wi thdrew her breach of contract, WPCL, and §
1981 clains arising fromDSlI's alleged failure to credit her for
sales of Effient she should have received from prescriptions
witten by residents and fellows at Einstein Hospital. Pl.’s
Resp. Qop. M Summ J. 2 n.1



the reasons set forth below, we will grant DSI’'s notion for

summary judgnent.

Fact ual Backqgr ound

Under Fed. R Cv. P. 56(a), “[t]he court shall grant
summary judgnent if the novant shows that there is no genuine
di spute as to any material fact and the novant is entitled to
judgnment as a matter of law,” where “[a] party asserting that
there is a genuine dispute as to a material fact nust support
that assertion with specific citations to the record.” Bello v.
Ronmeo, 424 F. App’ x 130, 133 (3d Gr. 2011).

W w il thus begin by reciting the undisputed facts in
this matter. In so doing, we will keep in mnd that “[h]earsay
statenents that would be inadm ssible at trial may not be

consi dered for purposes of summary judgnent,” Smth v. Cty of

Al l entown, 589 F.3d 684, 693 (3d Cr. 2009), and that we should
not credit statenents in affidavits that “amount[] to (I) |ega
argunent, (ii) subjective views w thout any factual foundation,
or (iii) unsupported assertions nmade in the absence of personal

know edge.” Reynolds v. Dep’t of Arny, 2011 W 2938101, at *2

(3d Gir. 2011).



The parties agree on nost details of Caple s enpl oynent
history with DSI. In the one place where it will be relevant, we
wll note a factual dispute that the parties have each supported
with specific citations to the record.

Nevin Caple is a black female. Pl.’s Conpl. | 2.

Since July of 2008, DSI enployed her as a Cardi ovascul ar
Specialty Representative (“CVS Representative” or "rep") assigned
to sell pharmaceuticals to a specified group of cardiologists in
North Phil adel phia.® G asgow Decl. § 4.i; Pl.’s Dep. 25:22-27:6
34:15-35: 24, 50:15-18, 52:5-53:13; Koniaris Decl. § 12. In
addition to salary, Caple was eligible to earn incentive
conpensati on under DSI's CVS Representatives Sales Incentive
Bonus Pl ans (“Bonus Plans”). The Bonus Plans provided for
quarterly incentive paynents and nenbership in prograns for reps
wi th high performance. [1d. 27; Koniaris Decl. 1Y 34-40; Exs. C3
through CG9 at 3,5,7, Exs. G 3 through CG9 at 7.

IMS Health (“IMS”) is a major, third-party conpany that
collects data relating to the sal es of pharnmaceutical products
and sells it to that industry. DSI uses IMS s data to calcul ate

the incentives awarded under its Bonus Plans. Koniaris Decl. 1Y

8 Though not explicitly stated in the record, it
appears that Caple still works for DSI
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3-5. I M5 enploys a projection data gathering nethodol ogy that
does not account for each and every prescription witten for a
particular drug. This nethod results in a certain acknow edged
degree of inprecision in IMSs data. 1d. 11 7,8.

DSI’s Bonus Plans specify that all incentive
conpensation calculations wll be performed using nonthly I M
Xponent data (“IMS data”). Exs. G 3 through CG9 at 5. Thus,
physicians wite prescriptions, these data get reported to | M5,
and | M5 processes the data into a formthat it supplies to
interested parties in the industry. Koniaris Dep. 10:4-16. |INMS
periodically provides DSI with data regardi ng sales of DS
products (such as the high bl ood pressure nedication Azor) and
conpetitors’ products (like Exforge) to enable DSI to cal cul ate
its market share. Market share factors promnently into DSI’s
i ncentive conpensation calculations. Koniaris Dep. 10-13.

Arpound July 1, 2008, Caple becane a CVS
Representative.* She becane responsible for selling two
phar maceuticals -- in particular, Benicar and Azor. d asgow

Decl. 1 4.i; Pl.’s Dep. 50:15-18; Pl's Conpl. § 8. Mich of her

4 DSI also has Primary Care sal es representatives and
Hospital sales representatives, and these enpl oyees target
primary care physicians and hospitals, respectively. Koniaris
Decl. 1 12.



i ncentive conpensation plan was determ ned by Azor sal es.
Koniaris Decl. Exs. G3, G5 at 4.
Capl e worked under Dan Pagana (“Pagana”), Seni or
Di strict Manager, Cardiovascul ar Specialty Sal es-Phil adel phi a.
Pl."s Dep. 29:8-10; Duncan Dep. 6:2-6. Sone tinme in the second
hal f of 2008, Caple and Pagana each noticed a | arger-than-
expect ed nunber of conpeting Exforge prescriptions in an “Al
QG her Third Party” payer category in DSI’'s Azor Phil adel phia
mar ket share reports (“data anomaly”). These reports included
sal es representative data from Caple's North Phil adel phia
territory and the Central Philadelphia territory. Pl.’s Dep.
81: 13- 24; Pagana Dep. 9-12. These DSI reports were created based
upon | Ms-provided data. Koniaris Decl. § 14. Pagana and Caple’s
i ncentive conpensation both hinged, in part, on these data and
DSI’s use of it. Pagana Dep. 49-50; Pl.’s Dep. 32:24-34:3.
Pagana spoke with Lee Smth (“Smth”), the Regional
Sales Director, and others about the data anomaly. Smth took a
lead role in review ng the i ssue because he was a supervisor of
Primary Care sales representatives in the North Phil adel phia
territory, one of the regions the anomaly affected. Smth Dep.
6:1-3, 8:21-9:24. Smth then contacted Patrick Keenan, Senior
Manager, Regi onal Market Planning, to assist with the review of
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the data. Kennan Dep. 10:19-22. Keenan, in turn, contacted IM
and requested that it investigate the data anonaly.

On August 27, 2009, IMs notified Keenan by enmmil that
it believed the Exforge data were in fact “sound since the
prescriber data [wa]s at acceptable levels.” Keenan Decl. Ex. 1
Despite | M5 s response, on Septenber 4, 2009 Keenan asked for a
further investigation and forwarded additional information to
IMS. 1d. He sent a list of twenty doctors identified as having
t he hi ghest volume of Exforge prescriptions in the “All O her
Third Party” payer category. This data set captured the top
three prescribing doctors’ data that factored into Azor
conpensation cal cul ations for Caple and other DSI enpl oyees,
whi ch included five Caucasians and one black nman. Pl.’s Dep. 92-
93; G asgow Decl. 4.a-4.f. Keenan also notified IM5S of a runor
that an Exforge sales representative may have had sone i nproper
dealings with one particul ar pharmacy. Pagana Dep. 23:23-24:6.

On Septenber 22, 2009, IM submtted a two-page report
docunenting its investigation’'s findings (“I M5 Report”). 1d. Ex.
2. I M5 concluded that although the reported Exforge sal es vol une
makes the data “suspect[,] |IMS accepted the data into the
dat abase because the data passed all IMs quality control edits,
therefore no further action can be taken by IMs and no changes
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will be applied to the | M5 database.” Keenan Decl. Ex. 2 (IM
Report).

Smth then asked Peter Koniaris, DSI’'s Director of
Sal es and Incentives, to |look into what, if any, effect the data
anomaly m ght have on DSI’'s enpl oyees’ incentive conpensation.
Smth Dep. 20-21; Koniaris Dep. 5:15-17, 19-20, 24:6-12.
Koniaris testified that as part of his task he was asked if a re-
run woul d affect white enployee C. M’s® conpensation. Koniaris
Dep. 27:19-7. He was not asked how Capl e’ s conpensati on woul d be
affected. Koniaris Dep. 27:24-28:8. Koniaris conducted a
“hypot hetical analytic,” Koniaris Dep. 25:11, in which he re-ran

Azor bonuses for sales representatives generally (a group that

does not include CVS reps) by extracting all of the Exforge
prescription data for the North and Central Phil adel phia
territories over the six nonth period from January through June
of 2009. Koniaris Dep. 26:12-15. Koniaris was never asked to do
a simlar hypothetical analyses for other territories or for

enpl oyee cl assifications besides the Primary Care sal es reps.
Thus, the incentive conpensation of the CVS Representative cohort

that included Caple was not recal cul ated and DSI reached no

SCM is anon-party to this litigation and use of his
full name adds nothing to our analysis.
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“determ nation or assunption one way or the other[] with respect

to how this Exforge data would . . . affect[] Ms. Caple.” |d.
32: 9-17.

In an Cctober 6, 2009 emmil, Koniaris informed Smth
t hat :

| re[-]ran their AZOR bonus only,
and found that [the North

Phi | adel phia territory], where
[C.M] resides, is due $26. [The
Central Philadel phia territory]
performance was noved mnimally by
the reduction in Exforge volune and
thus did not earn any additional

[i ncentive conpensation].

Koni aris Decl. Ex. 1. Though Koni aris recomrended that DSI pay
C.M this anmount, it chose not to follow this recommendati on.
Id. 1 25. 1In fact, DSI did not re-run incentive conpensation
for, or pay additional noney to, any enpl oyee in connection with
the data anomaly.® 1d. 1 24.

When Koniaris performed his hypothetical analysis, he

“did not know the races of the sales representatives in the

6 1n late 2007 and February of 2008, DSI re-ran
i ncentive conpensation cal cul ati ons because of unrel ated
statistical problenms. In one case, IM corrected m sstated data.
In the other, a third-party conpany incorrectly included data in
an incentive conpensation report. Koniaris Decl. Y 26-28.
Because of these changes in the underlying data, DSI re-ran its
conpensation and rankings in those instances. |In the episode at
i ssue here, the underlying data never changed.
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Central and North Philadelphia . . . territories, nor did [he]
know Nevin Caple’s race.” 1d. § 17. He was not famliar with
Caple prior to the initiation of this litigation. Koniaris Dep.
32: 6- 8.

In light of Koniaris' s analysis, he decided that DS
woul d “not re[-]run[] [Incentive Conpensation] Statenents or any
ranking reports due to this [Exforge data anomaly] as it [does]
not provide a cost benefit to the conpany.” Koniaris Decl. Ex.
1. In his deposition, Koniaris explained the basis for his cost-
benefit reasoning:

Not only would we [have to re-run

i ncentive conpensation statenents]
for those particul ar
representatives of those particul ar
territories [used in our

hypot heti cal anal yses], because we
run a relative rank systemw thin
the conpany, if there’'s any change
in rank, one above or two bel ow or
what ever the ultimate rank change
woul d be, you would have to do that
with the entire conpany and re-run
the entire conpany’s incentive
conpensati on bonus. Know ng ful
well, in order to represent that
smal | change for one or two
territories, the vast nmpjority of
the fol ks wouldn’t change, but it
woul d have to be re-run in order to
make sure it’s captured in the

i ncentive conpensation statenents.




Koni aris Dep. 29:18-30:5 (enphasis added). Koniaris estinmated it
woul d cost between five to ten thousand dollars to re-run the
entire conpensation and ranking system [d. 28:24-29:5.

Koni aris al so explained that his decision was notivated by “I M
ha[ vi ng] determ ned that the data had passed all of its quality
controls and that it would not be changing the data.” Koniaris
Decl. T 23. Thus, DSI decided to use the I M5 data as called for
in the Bonus Plans. 1d. C3 through C9 at 5.

DSI contends that neither it nor I M ever determ ned
whet her the “All O her Third Party” Exforge prescription data was
incorrect. Pagana Dep. 16:8-11; Duncan Dep. 15:1-8, 17:1-16;
Keenan Decl. Ex. 2 (I M5 Report). Caple, on the other hand,
contends that “Smth, who led the investigation into the Exforge
Data Anomaly, confirnmed that | MS determ ned that the data was
false or fake[.]” Pl.'s Resp. Qop. M Summ J. 8 (referencing
Smth Dep. 14:22-24 (“the prescriptions that were there, were,
you know, ternmed by IM5S to be flawed or fake or whatever you want
tocall it.). A fewnonents later, Smth testified in his
deposition that calling the data “flawed] or fake . . . was
probably just ny term nology. But | never renenber hearing .

that IM5 said that [the data] were fake”). Smth Dep. 19:13-15.
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DSl references deposition testinmony in which Caple
al l eged that DSI enpl oyees directed racial comrents at her in
addition to citing other alleged exanples of DSI’'s discrimnatory
actions. Caple alleged that in January of 2010 she overheard a
manager say “‘and give her a one-way ticket to Haiti'” because
she had inquired into DSI's alleged failure to credit her for
certain other drug sales no |longer relevant here. Pl.’ s Dep.
148: 2-149:1-18. Caple also clainmed that in early 2010 Pagana
call ed her hair “bushy,” id. 165:10-11, and that he told her in
June of 2010 that she was hired “*to nmeet quota.’'” [d. 161:11
163: 14-15. Because of DSI’'s heavily white manageri al
environment, she labeled it a “white bread conpany.” In
addition, she alleged that DSI received applications from but
did not hire, an unspecified quanta or quantumof mnority

candi dates. 1d. 283:17-24, 286:18-287:12.

1. Analysis

On a notion for sunmmary judgnent, “[t]he noving party
first nmust show that no genuine issue of material fact exists,*

Adderly v. Ferrier, 419 F. App’'x 135, 136 (3d Cr. 2011) (citing

Celotex Corp. v. Catrett, 477 U. S. 317, 323 (1986)), whereupon

“[t]he burden then shifts to the non-noving party to set forth
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specific facts denonstrating a genuine issue for trial.” |Id.
““A disputed fact is “material” if it would affect the outcone of

the suit as determ ned by the substantive law,’” J.S. ex rel.

Snyder v. Blue Mountain Sch. Dist., 2011 W 2305973, at *6 (3d

Cr. 2011) (quoting Gay v. York Newspapers, Inc., 957 F.2d 1070,

1078 (3d Cir. 1992)). A factual dispute is genuine “‘if the
evidence is such that a reasonable jury could return a verdict
for the nonnoving party. . . . The nere existence of a scintilla
of evidence in support of the plaintiff’'s position wll be
insufficient; there nust be [significantly probative] evidence on
which the jury could reasonably find for the plaintiff.” Bialko

V. Quaker Cats Co., 434 F. App’'x 139, 141, n.4 (3d Gr. 2011)

(quoting Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248, 252

(1986)) (bracketed material in original). As already noted, we
“draw all reasonable inferences in favor of the nonnoving party,
and [we] may not nmake credibility determ nations or weigh the

evidence.” Eisenberry v. Shaw Bros., 421 F. App’ x 240, 241 (3d

Cr. 2011) (quotation marks omtted).

A. Breach of Contract and WPCL d ai ns

Since Caple does not point to evidence fromwhich a

factfinder could cal cul ate damages to a reasonabl e certainty, her
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breach of contract and WPCL cl ai nrs do not survive sumary

j udgnent .

1. Standard
Under Pennsylvania Law, a plaintiff advancing a breach
of contract claimnust establish “* (1) the existence of a
contract, including its essential terns, (2) a breach of a duty
i nposed by the contract[,] and (3) resultant damages.’” Wire v.

Rodal e Press, Inc., 322 F. 3d 218, 225 (3d Gr. 2003) (quoting

CoreStates Bank, N. A v. Cutillo, 723 A 2d 1053, 1058 (Pa. Super.

Ct. 1999)). Qur Court of Appeals’s summary of Pennsyl vania
contract | aw explains that “[t]o prove damages, a plaintiff nust
give a factfinder evidence from which damages nmay be cal cul at ed
to a “'reasonable certainty.’”” |1d. at 225-26 (quoting ATACS

Corp. v. Trans Wrld Comruni cations, Inc., 155 F. 3d 659, 668 (3d

Cir. 1998). Qur Court of Appeals has cited the Pennsyl vani a
Suprene Court’s teaching that “[a]Jt a m ninmum reasonabl e
certainty enbraces a rough calculation that is not ‘too
specul ative, vague or contingent’ upon sonme unknown factor.” |1d.

at 226 (quoting ATACS Corp., 155 F.3d at 669 (quoting Spang & Co.

v. United States Steel Corp., 545 A 2d 861, 866 (1988)).

13



In Ware, our Court of Appeals affirnmed the district
court’s dismssal of a breach of contract clai mbecause plaintiff
“failed to present evidence fromwhich a factfinder could
determ ne danmages with reasonable certainty.” [1d. Quoting the
district court’s reasoning at |ength, Judge Anbro’s opinion for
the Court found that the district court did not abuse its
di scretion in dismssing the breach of contract clai mbecause the
plaintiff’s “deposition testinony reveal [ed] that his damages
cal cul ation was an inconplete (and hardly precise) estimte, not
evi dence upon which a factfinder could determ ne danages to a
reasonable certainty.” 1d. & 223 n.3 (citing re-printed
deposition testinony evidenci ng danmages cal cul ati on prem sed on
conjecture and assunptions). Ware reasoned that since the
conpensation cal cul ations “required informati on on several
factors . . . . [a] factfinder’s ability to award ... a breach of
contract required far nore specific evidence than could be

provi ded” by the proffered testinony. 1d. at 226.

2. Application

Caple has failed to present sufficient evidence from
whi ch a factfinder could determ ne damages wi th reasonabl e

certainty. Her conplaint clainmed that her bonus should have been

14



$10, 194. 00, Pl.’s Conpl.

cal cul ati on net hodol ogy belies the “reasonable certainty”

aresult.

constancy of her 2008 sal es rankings.

Implicitly, her

1 20, but her deposition testinony’s

of such

Her cal culation is wought with assunptions about the

met hodol ogy al so assunes the persistence of sal es rankings for

nearly 250 sal es representatives nationally.

she herself cites, Caple explains that in cal culating 2009

damages:

| basically took ny ranking of
August and Sept enber of 2008, and
at the time | was nunber one in ny
district, I was nunber 33 and
nunber 29 in the country, and |
measured it against our incentive
conpensation grid for the product.

* * %

And then | went through, and as a
projected ranking if | would have
continued to do as well as | had
been doi ng, and then added together
-- added the different quarterly
conpensati ons.

* * %

And, essentially, if | would have
continued to performat that rate,
then | would have al so been
eligible for other awards|.]

* * %

15
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| [cal culated nmy inconme by] us[ing]
35 [as ny ranking], but at the tine
| was 33 and 29. But | just gave
nyself alittle bit of room and
gave the conpany the benefit of the
doubt .

Q And so this calculation is
based on your assunption that you
woul d have been ranked 35 out of
approxi mately 250 reps?

A Yes.

Capl e Dep. 267:21-270:1 (enphasis added).

Caple, like the plaintiff in Ware, has failed to
provi de any (1) “supporting docunentation or expert reports or
anal ysis to support [her] danmages cal culations[,]”(2) “evidence
or docunentation concerning costs and expenses [DSI] avoi ded by
not having to perform[her] . . . duties under the contract,” or
(3) “basis for the” cal culations such as the conpensation grid

upon whi ch she herself relied.” 322 F.3d at 226. After over ten

! In fact, Caple testified that she kept this
handwitten cal cul ation and provided it to her attorney, but it
was not produced here. Caple Dep. 270:11-17. We al so note that
Caple fails to cite any authority supporting the adequacy of her
met hodol ogy or evidentiary show ng. Nor does she rebut the
authority DSI cited in its argunment about the inadequacy of her
damages cal cul ation. Caple’s response is notably lacking in
| egal citation.
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nmont hs of discovery, Caple relies solely on her own opinion
testinony.?
Wi |l e “Pennsyl vania | aw of contracts allows for sone

uncertainty in cal culating damages,” ATACS Corp., 155 F.3d at

670, "sufficient facts nust be introduced so that the court can
arrive at an intelligent estimate wi thout conjecture.” Delahanty

v. First Pennsylvania Bank, N. A, 464 A 2d 1243, 1257 (1983).

Here, a damages determ nation based on this evidence would result
i n doubl e conjecture: a factfinder would be forced to specul ate
from Capl e’ s suppositions about her and her peers’ conpensation

and rankings. Consequently, Caple’s breach of contract claim

8 Capl e contends that her cal cul ati on of damages is
“unrebutted and should be permtted to be presented to the jury.”
Pl.”s Resp. Oopp. M Summ J. 6. She argues that DSI “did not
furni sh any other substantive calculation in response to” her
interrogatory request: “Wiat would Plaintiff’s Incentive
Conpensation, quarterly and annual sal es ranki ngs, and ot her
val uabl e i ncentive awards have been in 2009 had the sales data
about which Plaintiff expressed concern relating to her assigned
territory been accurate.” Id. DSI, however, objected to the
interrogatory on grounds that it was “vague, anbi guous, overbroad
and unduly burdensone” and because it was “argunentative and
makes i nproper assunptions.” Def.’s Answers and Objections to
Pl.”s Interrog. No. 2 at 4. Caple never filed a notion to conpel
a response. Furthernore, as the undi sputed record nmakes cl ear,

t hough DSI and | SM determ ned the data were “suspect”, it never
found that the data were “inaccurate.” |M found the data passed
all quality control neasures.
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does not survive sunmary judgnent because a factfinder could not
cal cul ate damages to a reasonable certainty.®

And as Caple agrees, Pl.’s Resp. Qop. M Summ J. 5
n.3, her breach of contract claims failure takes her WPCL cl ai m
down as well. Thus, we wll also grant summary judgnment agai nst

her on that count of her conplaint. See De Asencio v. Tyson

Foods, Inc., 342 F.3d 301, 309 (3d G r. 2003) (“WPCL does not

create a right to conpensation . . . . [r]ather, it provides a
statutory renedy when the enpl oyer breaches a contractua
obligation to pay earned damages.” (alterations and internal

guotation marks omtted)).

B. Section 1981 daim

As to Caple’s 8§ 1981 claim she does not carry her

burden at the third step of MDonnell Douglas Corp. v. Geen, 411

US 792, 804 (1973) where she nust show that DSI’s proffered
nondi scrimnatory reason for its decision was a pretext for race-
based discrimnation. Gven the conplexity of the MDonnel
Dougl as anal ysis, we begin by rehearsing the parties’ respective

argunments on the remaining 8 1981 claim

® We do not reach DSI or Caple s other breach of
contract claimargunents.
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1. Parti es’ Arqgunent

a. DSI's Mtion for Sunmary Judgnent

Inits notion for sunmary judgnent, DSI argues that
Caple’s 8§ 1981 claimnust fail. DSI contends that Caple's prim
facie 8 1981 showing is deficient. Def.’s M Summ J. 21-24.
Moreover, DSI argues that it has a legitimate non-di scrimnatory
reason for its decision not to re-calculate Caple’ s conpensation:

In light of the mnimal effect on
conpensation, and the fact that I M
had concluded that the data net its
qual ity standards, the expense of
re-runni ng I ncentive Conpensation
reports and rankings for all PC 1,
PC 2, PC 3, and Cardi ovascul ar
Representatives in the conpany,
supported the decision not to re-
run I ncentive Conpensation. See
Koni aris Decl. at 23; Koniaris’

Dep. at pgs. 29-30, Ins. 11-5.

Def.’s Mem Mt. Summ J. 26. DSI al so contends that Caple has

failed to carry her burden at stage three of MDonnell Dougl as

because she does not point to any evidence fromwhich a
factfinder could reasonably (1) disbelieve her proffered

nondi scrimnatory reason, or (2) believe that an invidious
discrimnatory reason was nore |ikely than not a notivating cause

of the enployer’s action.
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b. Capl e’ s Response

Capl e’ s conplaint asserts a claimof disparate
treatnent race discrimnation in violation of 8§ 1981.' She does
this by citing DSI's "refusal to re-calculate [her] Incentive
Compensation and field rankings” in connection with the data
anomaly. Pl.’s Conpl. {Y 18-20, 38.

Though Caple was on notice of DSI’s argunents in
support of its notion for sunmary judgnent, she opposes its
notion by paraphrasing (wthout citation to binding case | aw) the
Third Grcuit Mdel Jury Instructions for Race Discrimnation
Clains under 42 U S.C. § 1981:

Ms. Caple nmust prove that her race
was a determ native factor in DSI’s
decision to refuse to rerun her
sal es ranking to account for the
Exf orge market share data for
i ncentive conpensati on purposes
like it did for white enpl oyee,
[CM].
Pl.”s Resp. Oopp. M Sunm J. at 7. In the alternative, she

argues that she may establish her 8 1981 claimby proving that

“DSI negligently discrimnated agai nst her on account of her race

inrefusing to rerun her sales ranking to account for the Exforge

10 Plaintiff’s conplaint inplied that she was pursuing
a 8 1981 disparate treatnent “pretext clainf under MDonnel
Dougl as. Both parties have proceeded under this theory only.
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mar ket share data for incentive conpensation purposes.” |1d.
(enmphasi s added). Caple relies on Judge Hart’s opinion in King

v. Lehigh Univ., No. 06-4385, 2007 W. 211278, *1-*2 (E.D. Pa.

Jan. 23, 2007) for her “negligent discrimnation” theory.
In addition, Caple does not directly rebut DSI’s

argunment regarding the sufficiency of her prima facie case

showi ng. Instead, she primarily attacks DSI’s nondi scrim natory

reason under MDonnell Dougl as step three.

2. St andard

Plaintiff’'s disparate treatnent race discrimnation
claimis brought under 42 U . S.C. § 1981, which provides, in
pertinent part, that “[a]ll persons . . . shall have the sane
right in every State and Territory to nake and enforce
contracts.” 8§ 1981(a). “The term ‘nmake and enforce contracts’
i ncl udes the making, performance, nodification, and term nation
of contracts, and the enjoynent of all benefits, privileges,
terms, and conditions of the contractual relationship.” 8§
1981(b). Wiere there is no direct evidence of an enployer’s
race-based discrimnation, 8 1981 requires a show ng of
discrimnatory intent under the tripartite framework adopted in

McDonnel | Dougl as. See Patterson v. McLean Credit Union, 491

21



U S 164, 186 (1989) (superseded by statute on ot her grounds by
42 U.S.C. § 1981(b)).
Under the first step of this framework, plaintiff bears

the “not onerous” burden of establishing a prima facie case of

discrimnation. Tex. Dep’'t of Cnty. Affairs v. Burdine, 450 U S.

248, 253 (1981). CQur Court of Appeals teaches that “[t] he goal
at this stage is to elimnate[] the nost common nondi scri m natory

reasons for the defendant’s actions; by doing so, the prima facie

case creates an inference that the defendant’s actions were
discrimnatory.” Anderson, 621 F.3d at 271 (alterations in
original) (internal quotation marks omtted). In Makky v.
Chertoff, 541 F.3d 205, 214 (3d Gr. 2008), Judge Sloviter wote
for the panel that:

In Swierkiewicz v. Sorena N. A, 534
U S. 506, 510 ... (2002), the
[ Suprene] Court held that the
McDonnel | Dougl as prinma facie case
is an “evidentiary standard, not a
pl eading requirenent.” In
addition, the Court stated that

the requirenments of a prima facie
case may vary depending on the
case.

Qur Court of Appeals has since reaffirmed the el enents of

McDonnel I Douglas’s prinma facie case for enploynent

discrimnation in general terms. W tailor themto our facts:
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(1) [Caple] is a nenber of a
protected class; (2) [Caple] was
qualified for the [re-calculation
of her conpensation and ranki ng
that] [she] sought to attain . .

: (3) [Caple] suffered an adverse
enpl oynent action [because DSI did
not do this re-run]; and (4) the
action occurred under circunstances
that could give rise to an

i nference of intentional

di scrim nation.

M eczkowski v. York Cty School Dist., 414 F. App x 441, 444 (3d

Cr. 2011) (quoting Makky, 541 F.3d at 214); see MDonnel

Dougl as, 411 U. S. at 802 n.13. 11
The fourth prong requires additional exposition. Qur
Court of Appeals has recently explained that “[i]n the enpl oynent

context, . . . the fourth prong of the prima facie [§8 1981] case

1 1'n Anderson v. Wachovia Mrtg. Corp., 621 F.3d 261
267 (3d Cr. 2010), our Court of Appeals yet again explained that
the “test” used in Title VII enploynent discrimnation clains
al so applies to enploynent discrimnation clains brought under 8§
1981 “since ‘the substantive elenents of a[n enpl oynent
di scrimnation] claimunder section 1981 are generally identical
to the elenments of an enpl oynent discrimnation claimunder Title
Vil.”” 1d. (quoting Brown v. J. Kaz, Inc., 581 F.3d 175, 181-82
(3d Cir. 2009)); see Schurr v. Resorts Int’'l Hotel, Inc., 196
F.3d 486, 499 (3d Cir. 1999). This broad § 1981 enpl oynent
discrimnation claim enabled by Congress’s 1991 anendnent to the
Cvil Rghts Act, is distinct fromthe narrower (and arguably
nore literal) 8 1981 claimthat has a nore tangi ble contractua
nexus. See, e.g. Kirt v. Fashion Bug # 3252, Inc., 495 F. Supp.
2d 957, 972 (N.D. lowa 2007) (setting out prima facie elenents in
8§ 1981 contract interference clain).
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may be established by satisfying the original fourth prong

articulated in McDonnell Douglas.” Anderson, 621 F.3d 261, 273-

74 (3d Cr. 2010). Anderson refashioned McDonnel|l Douglas’s

original fourth prong in a manner useful for our consideration
here: has Caple "produc[ed] evidence of a ‘causal nexus between
the harm suffered and [her] nenbership in a protected class, from
whi ch a reasonable juror could infer, in Iight of comon
experience, that [DSI] acted with discrimnatory intent." 1d.,
621 F.3d at 275.

This is not, however, the end of the matter because “as
an alternative to the original fourth prong, [Caple has the
option of satisfying this prong] by showing that simlarly
situated individuals outside the plaintiff’s class were treated

nore favorably.” 1d. at 273-74 (citing Matczak v. Frankford

Candy & Chocolate Co., 136 F.3d 933, 939 (3d Gr. 1997))

(footnote added)?!?; see CA R S. Protection Plus, Inc., 527 F.3d

2 DSI cites Sarullo v. U S. Postal Service, 352 F. 3d
789, 797-98 (3d Cir. 2003) (per curianm, to advance a fourth
prong that hybridizes the two alternative fourth prongs that our
Court of Appeals has recognized. DSI’s reliance on Sarullo is
m spl aced. Sarullo nakes clear that it is not necessary to show
other simlarly situated enpl oyees outside plaintiff’s protected
class were nore favorably treated under cognate circunstances.
Id. at 797-98 n.7. In fact, Sarullo clarifies that our Court of
Appeal s “require[s] only that the plaintiff show that the

(continued. . .)
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at 366 (“[t]he evidence nost often used to establish this nexus
[in the Title VII pregnancy discrimnation context] is that of

di sparate treatnent, whereby a plaintiff shows that she was
treated | ess favorably than simlarly situated enpl oyees who are
not in plaintiff’s protected class.”). Regardless of what
version of the fourth prong plaintiff uses, she “is entitled to
[carry her burden by] rely[ing] on a ‘broad array of evidence in
denonstrating a causal |ink between her protected status and her

termnation.” See Dell apenna v. Tredyffrin/Easttown School

Dist., No. 11-1394, 2011 W 5110226, at *4 (3d Cr. Cct. 27,

2011) (not selected for publication) (quoting Marra v. Phil a.

Hous. Auth., 497 F.3d 286, 302 (3d Gir. 2007)).

If a plaintiff-enployee succeeds in establishing a

prima facie case, the burden of production shifts to the

def endant - enpl oyer to “articulate sone legitimte,

nondi scrim natory reason for" the adverse enpl oynent deci sion.

12 (. ..continued)

enpl oyer continued to seek out individuals with simlar
qualifications after refusing to rehire the plaintiff under

ci rcunst ances that raise an inference of unl awf ul
discrimnation.” 1d. Though plaintiff is afforded the
opportunity to make its prinma facie case on conparator evidence
if it so chooses, it is by no neans obliged so to do. As our
citations make plain, Sarullo is by no neans this principle s
sour ce.
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McDonnel | Dougl as, 411 U.S. at 802. The def endant-enpl oyer

satisfies its burden of production if it “introduc[es] evidence
whi ch, taken as true, would permt the conclusion that there was
a nondi scrimnatory reason for the adverse action.” Anderson
621 F.3d at 277 (internal quotation marks omtted). Upon the
def endant - enpl oyer's neeting the second step’s “relatively |ight

burden,” Fuentes v. Perskie, 32 F.3d 759, 763 (3d Cr. 1994), the

burden rebounds to plaintiff. In the third step, plaintiff-

enpl oyee bears the burden of denbnstrating that the enployer’s
purported justification is but a pretext designed to nmask
discrimnation. This burden is nore onerous than the first step
because the factual inquiry rises to a new |level of specificity.

Sinmpson v. Kay Jewelers, Div. of Sterling, Inc., 142 F.3d 639,

646 (3d CGr. 1998).
A plaintiff wll not survive a notion for summary

j udgnment on McDonnell Douglas’s third step unless she “point[s]

to sonme evidence, direct or circunstantial, fromwhich a
factfinder could reasonably either (1) disbelieve [each of] the
enployer’s articulated legitimte reasons; or (2) believe that an
i nvidious discrimnatory reason was nore likely than not a

notivating or determ native cause of the enployer's action.
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Fuentes v. Perskie, 32 F.3d 759, 764 (3d Gr. 1994); see Kautz v.

Met-Pro Corp., 412 F.3d 463, 467, 476 (3d Cr. 2005).

To carry her burden of showi ng that a factfinder could
di sbelieve the proffered reason, our Court of Appeals has
expl ai ned t hat:

[t]he plaintiff nust adduce

evi dence sufficient to “allow a
factfinder reasonably to infer that
each of the enployer's proffered
nondi scrim natory reasons was
either a post hoc fabrication or

ot herwi se did not actually notivate
t he enpl oynent action.” To do so,
the plaintiff nmust “denonstrate
such weaknesses, inplausibilities,

i nconsi stenci es, incoherencies, or
contradictions in the enployer’s
proffered legitimte reason for its
action that a reasonable factfinder
could rationally find them unworthy
of credence and hence infer that
the enpl oyer did not act for [the
asserted] non-discrimnatory
reasons.” It is not sufficient to
show that the enpl oyer's decision
was wrong, m staken, inprudent or

i nconpetently nade.

D Canpli v. Korman Communities, 257 F. App’ x 497, 500 (3d G

2007) (enphasis added) (citations omtted); see Anderson, 621

F.3d at 277.
Al ternatively, to show that a factfinder could

reasonably believe that an "invidious discrimnatory reason was
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nore |likely than not a notivating or determ native cause of the
enpl oyer's action", Fuentes, 32 F.3d at 764, our Court of Appeals
has held that:

a plaintiff can show, for exanple,
that the defendant had previously
subj ected the sane plaintiff to
“unl awf ul di scrimnatory
treatnment,”?® that it had “treated
other, simlarly situated persons
not of his protected class nore
favorably,” or that it had

“di scrimnated agai nst other
menbers of his protected class or
ot her protected categories of
persons. "

Anderson, 621 F.3d at 277 (footnotes added) (quoting Fuentes, 32

F.3d at 764). Such a showi ng nust cross a prescribed threshold

13 Capl e makes no such all egation here.

14 Capl e does not point to facts under this prong --
t hough DSI pre-enptively does. W agree with DSI that Caple’s
deposition testinony on this issue would be insufficient to
establish pretext. Qur Court of Appeals has explained that
pret ext cannot be established by show ng “evi dence” of race-based
discrimnation in the hiring of other protected class nenbers
wi t hout al so show ng those rejected candi dates’ otherw se
qualifying credentials and enpl oynent histories. See Haley v.
City of Plainfield, 169 F. App’x 670, 674 (3d G r. 2006).
Capl e’ s deposition nerely offers general, subjective anecdot al
evidence that is otherw se unsupported in the record. She
| abel ed DSI a “white bread conpany” with few mnority managers,
and she all eged that she heard of mnority candi dates appl yi ng
and getting rejected though she could only renenber one such
person's first name. Pl.’ s Dep. 283:17-24, 286:18-287:12. This
conparator evidence falls far short of establishing pretext at
the third step.
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in order to survive sunmary judgnent. Sinpson, 142 F.3d at 646,
teaches that it is intolerable “to permt the inference of
[disparate treatnent] discrimnation anytine [sic] a single
menber of a non-protected group was allegedly treated nore
favorably than one nenber of the protected group, regardl ess of
how many ot her nmenbers of the non-protected group were treated
equally or less favorably.”

3. Appl i cati on'®

15 Before we reach the crux of the matter, we note
Capl e’s m sconstruction of Judge Hart’'s reasoning in King. His
Qpi nion there sinply does not support her novel contention that
“negligent discrimnation” is as viable a claimas “intentional
di scrim nation” under 8§ 1981.

First, Caple brings this claimunder § 1981. Section
1981 creates an independent cause of action against private
enpl oyers. Patterson, 491 U. S. at 177-78; see generally Abigai
Cool ey Modj eska, Enploynent Discrimnation Law 8 10.7 at 10-30
(3d ed. current through 2011-2012 suppl enent) (“The Supreme Court
has long interpreted 8 1981 as creating an independent cause of
action against private enployers for racial discrimnation.”).
King construes plaintiff's “Title VII negligence claint as
asserting enployer liability under Title VII. Judge Hart noted
that “[a]lthough perhaps nore properly thought of as an
alternative theory of liability under Title VII[,]” he reasoned
that the theory was acceptabl e because the Suprenme Court
permtted enployer liability in Burlington Indus. v. Ellerth, 524
U S 742, 758-59 (1998) (holding enployer |iable for sexual
harassnent in the Title VIl context). 2007 W. 211278, at *1-*2.
Since Patterson has | ong gui ded our understandi ng of enpl oyer
l[tability in 8 1981 actions, King adds nothing to the |egal
standard applicabl e here.

Second, a 8 1981 claimrequires a show ng of
intentional discrimnation. Thus, it would be incoherent to

(continued. . .)
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Viewing the facts in a light nost favorable to Caple,
her 8§ 1981 cl ai mcannot survive summary judgnment. In its notion
for summary judgnment and supporting exhibits, DSI has nmet its
burden of showi ng that no genuine issue of nmaterial fact here
exists. Caple does not point to any evidence fromwhich a
factfinder could reasonably disbelieve DSI’s articul ated
legitimate reason for not re-running incentive conpensati on and
rankings. 1In addition, she fails to cite any evidence that could
| ead a reasonable factfinder to believe that invidious
di scrimnatory reasons were nore likely than not the notivating

or determ native cause of DSI’'s deci sion. 1

15 (...continued)

allow Caple’s discrimnation claimto succeed on a negligence
showi ng. Despite Caple’s reliance on the Third G rcuit Mde
Jury Instructions in her response, she notably overl ooked the §
1981 Model Instruction’s failure to use “negligence” (or any
cognate of it) at any point -- and for good reason.

16 Because we decide this case on other grounds, we do
not reach DSI’s argunments about the insufficiency of Caple’s
prima facie case. Additionally, Caple does not argue that DS
failed to neet its burden at the second step. There is no
question, however, that DSI carried its burden here. Each
conponent of its proffered reason for not re-running Caple’'s
i ncentive conpensation and ranking is supported by undi sputed
evi dence that, taken as true, could only permt the single
conclusion that there was a non-discrimnatory reason for DSI’s
deci sion. See Anderson, 621 F.3d at 277. Thus, we proceed to
the third step of the McDonnel | Dougl as anal ysi s.
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a. A Factfinder Could Not

Reasonabl y

Di sbelieve DSI’'s Nondi scrim natory Reason

DSI’s notion for summary judgnent

asserts three

nondi scrimnatory reasons for its decision not to re-run

i ncentive conpensation and ranki ngs:

In light of [1] the m ni nal

ef f ect

on conpensation, and [2] the fact
that I M5 had concl uded that the
data net its quality standards, [3]
t he expense of re-running Incentive
Conmpensation reports and ranki ngs
for all PC1, PC 2, PC3, and

Car di ovascul ar Representatives in

t he conpany, supported the decision

not to re-run Incentive
Conpensation. See Koniaris

Decl .

at 23; Koniaris’ Dep. at pgs. 29-

30, Ins. 11-5.

Def.”s Mem Mdt. Summ J. 26. Despite this plain statenent in

DSI’s subm ssion, Caple ignores DSI’'s proffered reasons and

asserts a reason of her own creation: “DSI

has asserted t

hat it

did not rerun Ms. Caple’s sales ranking to account for the

Exforge Data Anomaly because the [sic] IMS did not determ ne that

the Exforge data was wong.” Pl.'s Resp. Gopp. M Summ J. 8.

Capl e then points to Smth's deposition testinony for the

all egedly issue-creating nmaterial fact that

data was false or fake[.]” 1d. Fromthis
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contends she “has adduced evidence on which a jury could
di sbelieve DSI’'s articul ated reason.” 1d. (enphasis added).

In Fuentes, our Court of Appeals noted that “[i]f the
def endant proffers a bagful of legitinmate reasons, and the
plaintiff manages to cast substantial doubt on a fair nunber of
them the plaintiff nmay not need to discredit the remainder,” 32
F.3d at 764 n.7 (enphasis added). But even though DSI hands
Caple a rather sinple "bag" of nondiscrimnatory reasons, Caple
i gnores them

The record reflects that there is no material issue of
fact as to whether (1) Koniaris’s hypothetical analytics showed
that a re-calculation of incentive conpensation and ranki ngs
woul d have a “mnimal effect,” (2) IM5 concluded that its data
met its quality standards, and (3) Koniaris justified his
decision not to re-calculate the incentive conpensation and
ranki ngs because of a cost-benefit analysis. In response, Caple
directs us to consider Smth's hearsay deposition testinony that
the “prescriptions . . . [were] ternmed by IM5 to be flawed or
fake or whatever you want to call it,” Smth Dep. 14:22-24, as
evi dence of an inconsistency, inplausibility, or contradiction in

DSI’s reason, thus rendering it unworthy of credence in the eyes
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of a reasonable factfinder. This argunent will not wthstand
scrutiny.

Whet her the Exforge prescription data were “fl awed or
fake” or “suspect” does not change the uncontested fact that the
| MS data passed quality control standards such that I M5 did not
recal culate the data. This distinction matters. The undi sputed

record shows that the cunmul ative I M5 data upon which DSI relied

were never determned to be "fake" or "flawed". Caple’s focus on
the Exforge data’ s suspect nature is thus a red herring. DS
does not claimto rely on the | M5 data because it was flaw ess.
DSI only clains it relied on the I M5 data because it passed |IMS s
quality control standards. Furthernore, under the Bonus Pl ans
DSI was obliged to use these data to cal cul ate i ncentive
conpensati on and rankings. DSl therefore had a contractual duty
under its Bonus Plans to use IMS data in these cal cul ati ons.

Def.”s Reply 6.

7 DSI argues that Smth's excerpted statenent is taken
out of context. Def.’s Reply 4. DSI has a point here. The
deposition transcript reveals that a few nonents after the
statenent reprinted above, Smth clarified his diction choice: “I
guess the flaw or fake, | guess that was probably just ny
term nol ogy. But | never renenber hearing . . . that IM said
that the[ data] were fake.” Smith Dep. 19:13-15. Though we find
the context of Smth' s statenent to underm ne Capl e’ s argunent,
we need not rely on this reality in reaching our decision.
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Thus, DSI’'s reliance on | M5 s data does not show an
inplausibility, inconsistency, incoherency, or contradiction in
DSI’s proffered nondi scrimnatory reason. Sanple data may here
or there be “fake or flawed” or “suspect” but still, as here,
pass quality control standards. At worst, DSI may have
i nprudently decided to carry on with conpensation cal cul ati ons
using data that were based in part on “suspect” Exforge sanpling
t hat neverthel ess passed a major third-party conmpany’s quality
control protocol.® Qur Court of Appeals requires nore than such

i nprudence to establish pretext at step three. See D Canpli, 257

F. App’ x at 500.

Addi tionally, Caple does not challenge DSI’s reasoning
that re-cal culation would have had a m ninal effect on enpl oyee
i ncentive conpensation or ranking. She also does not chall enge
DSI's cost-benefit rationale. The undisputed record thus
denonstrates that DSI’s incentive conpensation and ranki ng schene
precluded re-running a single sales rep's incentive conpensation
or ranking. Koniaris's deposition testinony establishes that a

change in one enployee’'s rank necessarily changes the rankings of

18 W use inprudent only because with 20-20 hindsight
the five to ten thousand dollars DSI saved in not re-running
Caple's and all of its other enployees’ conpensation and rankings
has easily been spent on attorneys’ fees in this |awsuit.
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enpl oyees above and below her. Wth (1) so many enpl oyees
possi bly changi ng pl aces, (2) the hypothetical analysis show ng
only a $0 to $26 margi nal pay increase for the sanple group, and
(3) a paucity of race-based decisionmaking, a factfinder could
not reasonably find that DSI's proffered rationale was a post hoc
pr et ext .
b. A Factfinder Could Not Reasonably
Believe an Invidious D scrimnatory Reason

Was More Likely than Not a Mtivating
or Deterninative Cause of DSI's Action

In addition to pointing to the “fake or flawed” data
di scussed above, Caple also cites Koniaris's testinony for the
undi sputed fact that “he was directed by M. Smth to rerun the
ranking for a white enployee, [C M], but not Ms. Caple who is
bl ack to account for the false data.” Pl.'s Resp. Opp. M Summ
J. 8. She asserts that these two facts together are enough for a
jury to “reasonably infer that that decision was based on M.

Caple’s race.” 1d.?*

19 DSI’s recitation of facts identifies nmonents in
Capl e’ s deposition testinmony where she di scussed all eged raci al
coments by Pagana (or possibly other unidentified individuals).
In its notion for summary judgnent, DSI pre-enptively contended
that these facts are inadequate to support an inference of
di scrim nation under our Court of Appeals’s jurisprudence.
Def.’s Mem M Summ J. 12-13, 27-33. Notably, Caple’s response

(continued. . .)
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Under our Court of Appeals’s jurisprudence, this is not
sufficient evidence of pretext to survive summary judgnent.
Si npson holds that it is intolerable “to permt the inference of
discrimnation anytine a single nenber of a non-protected group
was allegedly treated nore favorably than one nenber of the
protected group, regardless of how many other nenbers of the non-
protected group were treated equally or |less favorably.” 142

F.3d at 646; see also Nichols v. Bennett Detective & Protective

Agency, Inc., 245 F. App’x 224, 230-31 (3d Cr. 2007). This is

precisely what Caple tries to do here when she points to one
white person DSI may have treated nore favorably than she when it

i ncl uded one white enployee in a hypothetical analysis of the

¥ (...continued)

i gnores these all eged race-based coments. Since Caple does not
point to these facts to counter DSI’'s proffered nondi scrimnatory
reason, they do not factor into our analysis at step three.
Nevert hel ess, we agree with DSI that such statenents were “stray
remar ks” that our Court of Appeals has held are insufficient to
establish pretext. Pagana s alleged early 2010 racial comments
about her hair, a hiring quota, or a one-way trip to Haiti |ack
any tenporal or substantive connection to Koniaris’'s

i ndependently-arrived-at cost-benefit decision not to re-run
Capl e’ s incentive conpensation or ranking in Cctober 2009. See
Par ker v. Verizon Pennsylvania, Inc., 309 F. App’ x 551, 558-59
(3d Gr. 2009) (holding “stray remarks” unavailing in sumrmary

j udgnent pretext anal ysis where coments were made seven nont hs
renmoved from adverse enpl oynent decision and not directly rel ated
to a decision ultimately rendered by group including other non-
remar ki ng i ndividual s).
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data anomaly’s i npact on enpl oyee incentive conpensation and
ranki ng. The undi sputed record shows that DSI did not re-
cal cul ate conpensation or rankings for anyone in its workforce.
Fromthese facts, a factfinder could not reasonably concl ude that
an invidious discrimnatory reason was nore likely than not a
notivating or determ native cause of DSI’s action

In addition, Smth' s “fake or flawed” comment adds
nothing to the mx. It is race neutral. As nentioned before,
DSI's decision to rely on these data was, w th hindsight,
i nprudent at worst. It cannot be construed to suggest any
invidious discrimnatory notivation. Thus, a reasonable
factfinder could not find it nore likely than not that Caple’s
race was a notivating factor in DSI’s decision not to re-run her

(or anyone else’s) incentive conpensation or ranking.?°

20 Though we decide this case on the grounds cited
above, two other issues undermne the viability of Caple’'s claim
First, there is no evidence that Caple and CM are “simlarly
situated.” See, e.qg., WIlcher v. Postmaster General, No.

10- 3075, 2011 W 3468322, *2-*3 (3d Cr. Aug. 9, 2011) (finding
failure to satisfy “simlarly situated” status at pretext stage);
OQpsatnik v. Norfolk Southern Corp., 335 F. App’' x 220, 222-23 (3d
Cr. 2009) (sane). Second, Caple has also not pointed us to any
case law to suggest that it is “favorable treatnment” when one
non- prot ect ed-cl ass enpl oyee (instead of one protected-class

enpl oyee) is included in a hypothetical analysis -- let alone a
hypot heti cal analysis from which a conpany makes a busi ness
decision that is then applied equally to all enployees.
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BY THE COURT:

__\s\Stewart Dal zel |
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NEVI N CAPLE : ClVIL ACTI ON
V.
DAl Il CH SANKYO U. S. PHARMNA, :
INC., et al. : NO. 10-1271
JUDGVENT
AND NOW this 20th day of Decenmber, 2011, in accordance
wi th the acconpanying Order granting defendant’s notion for
summary judgnent as to all of plaintiff’s remaining clains,
JUDGVENT | S ENTERED i n favor of defendant Daiichi Sankyo U. S.

Pharma, Inc. and against plaintiff Nevin Caple.

BY THE COURT:

__\s\Stewart Dalzell



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NEVI N CAPLE : ClVIL ACTI ON
V.
DAl Il CH SANKYO U. S. PHARMNA, :
INC., et al. : NO. 10-1271
ORDER

AND NOW this 20th day of Decenber, 2011, upon
consideration of plaintiff Nevin Caple’ s (“Caple”) conplaint
(docket entry # 1), defendant Daiichi Sankyo U.S. Pharma, Inc.’s
(“DSI”) motion for summary judgnent and exhi bits attached thereto
(docket entries ## 18 & 19), Caple’s nenorandum of |law in
opposition to notion for summary judgnent (docket entry # 21),
and DSI’'s reply thereto (docket entry # 22), and upon the
analysis set forth in the acconpanyi ng Menorandum it is hereby
ORDERED t hat :

1. Def endant DSI’s notion for summary judgnent
(docket entry # 18) is GRANTED as to plaintiff Nevin Caple’s
remai ni ng breach of contract, Pennsylvania Wage Paynent and
Col l ection Law, and 42 U.S.C. § 1981 clains; and

2. The Cerk shall CLOSE this case statistically.

BY THE COURT:

__\s\Stewart Dalzell
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