IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LARRY SCHREY,
Plaintiff, : CIVIL ACTI ON
V. :
NO. 09-cv- 292
HAROLD LOVETT,

Def endant .

DECI SI ON
Joyner, C.J. Novenber 17, 2011
BACKGROUND

Plaintiff Larry Schrey comrenced the present action in
January, 2009 agai nst Defendants Harold Lovett and Leslie Schrey
(now deceased and no longer a part of this litigation).

Plaintiff sued Defendant for allegedly breaching fiduciary duties
under the Enpl oyee Retiree Incone Security Act (“ERISA"), 29

U S.C. 88 1001-114. A non-jury trial was held on January 25,
2011. At this tinme, the matter is ripe for disposition and the
Court now makes the foll ow ng:

FI NDI NGS OF FACT

1. Defendant Harold Lovett and Leslie Schrey founded the
Bust | et on Landscapi ng Conpany, Inc. (“the Conpany”) in
approxi mately 1955. (Stip. of Facts § 1.)

2. The Conpany established a tax-qualified pension plan in
approxi mately 1966. Phil adel phia Pensi on Pl anni ng Corporation

(“PPPC’) was retained to performadmnistrative services. (ld.



11 3-4.)

3. In 1976, the Conpany anended the pension plan and naned
Def endant the “Adm nistrative Authority.” (Pl.’s Ex. 8 at
1.24.)

4. \VWen PPPC was hired in 1966, Bernard Berger was the
princi pal owner of PPPC. |In January 1989, Charl een Ryan becane
dom nant sharehol der, president, and chief executive officer of
PPPC. (Stip. of Facts 1Y 10-11.)

5. In 1989, the Conpany converted the pension plan to a
profit sharing plan (“the Plan”). (ld. ¥ 5.)

6. Plaintiff Larry Schrey was an enpl oyee of the Conpany
for about 41 years and retired in approximately 1996. Plaintiff
was a participant, as the term“participant” is defined in ERI SA
29 U.S.C. 8§ 1002(7), in both the ol der pension plan and nore
recent profit sharing plan. Plaintiff was fully vested in the
Pl an upon his retirenent. (Stip. of Facts 1Y 2, 6-7.)

7. Defendant and Leslie Schrey were both trustees and
participants of the Plan. The trustees were authorized to nmake
i nvestnments, subject to the Conpany’s direction and the direction
of its agents, and consistent with the Plan funding policy and
met hods established by the Conpany. (l1d. 1Y 9, 16.)

8. The trustees gave PPPC and Ryan full control over the
funds conprising the Plan assets. (ld. ¥ 13.)

9. The 2001 Pl an description identifies the Conpany as the



Plan adm nistrator. The description also expressly permts the
adm ni strator to “desi gnate anot her person or persons to perform
sone duties of the Adm nistrator.” (Def.’s Ex. 48 at p. DL-
0662.)

10. Al annual reports filed with the Internal Revenue
Service on Form 5500 fromyears 1975 to 2004 (with the exception
of years 1979, 1982, 1983, 1987, 2000, and 2001, which do not
appear in the record) indicate the Conpany is the Plan
admnistrator. (Pl.’s Ex. 10.)

11. Pursuant to a 1991 application for an I RS determ nation
letter, the Conpany published a Notice to Enpl oyees indicating
that the Conpany is the Plan admnnistrator. (Def.’s Ex. 8 at p.
DL- 0059.)

12. The trustees and Plan adm nistrator relied on PPPC and
Ryan to perform sundry duties, such as record-keeping, investnent
sel ection and managenent, and asset custody. (Stip. of Facts
12.)

13. Plan assets were invested in insured bank certificates
of deposit. PPPC would pool its clients’ noney to purchase the
certificates and issue “Certificates of Oanership” show ng the
proportion of each certificate that each client owned. PPPC
enpl oyees nai ntai ned records and credited incone to the Plan as
it was earned, re-invested in certificates of deposit as

certificates matured, paid incone into the Plan account,



instructed the Pl an on paying w thhol di ng anounts, prepared
necessary 1099 forns and Form 5500 annual reports for the Plan,
corresponded with the Internal Revenue Service for determ nation
letters, and prepared Plan accounting reports. (lLd. Y 17-19.)

14. At sone point during the 1990s, unbeknownst to the
trustees or Plan adm nistrator, Ryan directed PPPC enpl oyees who
managed Pl an assets to stop investing the assets so that she
coul d manage them herself. Thereafter, Ryan diverted assets away
fromthe Plan and by 1999 or 2000 there were no assets remaining
in the Plan. (l1d. 1Y 20-21.)

15. Ryan knew the Plan’s assets were depleted and she
knowi ngly conceal ed the I oss fromthe Conpany, the Plan
adm ni strator and trustees and continued to produce records
reporting that assets remained in the Plan. (l1d. 1Y 24-25.)

16. As of Decenber 2004, the Plan should have had assets of
$804, 402. 79, according to the 2004 year-end report produced by
Ryan. (l1d. T 25.)

17. Until sonme tine in 2005, the trustees relied upon
reports, accountings and tax returns provi ded by Ryan and PPPC.
(Ld. 1 28.)

18. In 2005, the Plan was notified that w thhol di ng
paynments were overdue. Defendant paid the overdue bal ance and
hired | egal counsel to investigate the propriety of PPPC s

managenent of the Plan. Wen Defendant’s counsel was unable to



obtain the necessary information from Ryan, Defendant sued Ryan

and PPPC in Lovett v. Ryan, GCv. No. 06-906 (E.D. Pa. June 22,

2006). (ld. 99 33-34.) In that action, Lovett identified
himself as the Plan adm nistrator as of 1976, and he admtted to
del egating full responsibility for plan admnistration to PPPC
and Ryan. (Pl.’s Ex. 26 at 9T 9-10.)

19. In August, 2006, during the course of litigation in

Lovett v. Ryan, Ryan admtted to Defendant the Plan’s assets were

conpletely dissipated. (Stip. of Facts § 26.)

20. As recent as August, 2006 Ryan nmade incone paynents to
Pl an participants using PPPC funds. M. Lovett continuously
recei ved nonthly incone distributions of $1168 from 1996 to 2006.
Leslie Schrey al so received continuous nonthly incone
distributions. (Ld. 1 29-30.)

21. The Conpany ceased operations in October 2001. At that
time, several Plan participants elected to receive, and did
receive, lunp-sumdistributions fromwhat they were lead to
bel i eve were their individual account bal ances. Plaintiff
el ected to leave his funds in the Plan. (l1d. T 32.)

DI SCUSSI ON

A fiduciary is liable for breaches of any “responsibilities,
obligations, or duties inposed upon fiduciaries by [ERI SA]” and
the Court may inpose nonetary damages and equitable relief. 29
US C 8 1109. A fiduciary is one who exercises discretionary

authority or control over the assets in an enpl oyee benefit plan.
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ld. 8§ 1002(21)(A). There is no question Defendant was a
fiduciary as one of two designated trustees for the Pl an. See 29
CF.R 8 2509.75-8 at DD3. Defendant is held to a “reasonably

prudent man” standard of care:

[A] fiduciary shall discharge his duties with
respect to a plan solely in the interest of
the participants and beneficiaries and . . .
with the care, skill, prudence, and diligence
under the circunstances then prevailing that a
prudent man acting in a like capacity and
famliar with such matters would use in the
conduct of an enterprise of a like character
and with |ike ains.

29 U.S.C. § 1104(a)(1).

As trustee, Defendant had a fiduciary duty to invest, nanage
and control the Plan assets. Defendant was reasonably prudent in
his role. Plaintiff alleges that Defendant breached a fiduciary
duty by selecting and appointing Ms. Ryan as a fiduciary. See
id. 8 1105(c). PPPC was the fiduciary in charge of managing the
Conpany’s retirenent plan for approximtely 23 years before M.
Ryan becane t he dom nant sharehol der, president, and chief
executive officer of PPPC in 1989. Nothing during those 23 years
suggested that PPPC woul d be unfit to manage the retirenent plan
under Ryan’s stewardship. Plaintiff has not proven Defendant
breached his fiduciary duty by permtting the Plan’s conti nued

relationship with PPPC

Plaintiff also contends that Defendant breached a fiduciary
duty by failing to nonitor Ryan’s and PPPC s performance, which

ultimately led to the Plan’s assets being plundered. A trustee
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has a duty to manage and control the assets of a plan. See id. 8§
1103. Therefore, Defendant had a duty to ensure the Plan's
assets were properly managed by Ryan and PPPC. The depletion of
the Plan’s assets began in the 1990s but it is unclear when it
specifically started; the assets were entirely depl eted by 2000.
During the 1990s, and thereafter, Ryan went to extraordinary

| engths to conceal the depletion, naking it highly unlikely

Def endant woul d di scover the m ssing assets. Ryan nmade | unp-sum
distributions to several Plan participants and a conti nuous
stream of nonthly paynents were distributed to Plaintiff,

Def endant and ot her participants. Wth annual reports and
statenments being issued and reveal ing no di screpancies, no
further inquiry woul d have appeared necessary. All the while,
the Plan was devoid of assets. A reasonably prudent trustee

woul d not have suspected the Plan’s assets were bei ng m smanaged.

Plaintiff contends that Defendant should have asked Ryan to
show hi mthe actual bank certificates of deposit in which the
Plan’s assets were purportedly invested. |In hindsight, now
knowi ng that the assets were not invested in certificates of
deposit, this appears obvious.' However, “ERISA' s fiduciary duty

of care requires prudence, not prescience.” Keach v. U'S. Trust

Co., 419 F.3d 626, 638 (7th Cir. 2005); accord 29 U.S.C. 8§
1104(a)(1)(B) (“with the care, skill, prudence, and diligence

The seem ngly obvious solution nay not be the salient one. Ryan
fabricated dozens of official docunents and presented themto the Conpany,
partici pants and even the federal government. |[If circunstances demanded it,
Ryan ostensibly could have fabricated Certificates of Owmership as well.

7



under the circunstances then prevailing . . .”). Under the
ci rcunstances that existed at the tinme, Defendant nanaged the

Pl an’ s assets reasonably and prudently.

I n 2005, Defendant was notified of delinquent w thholding
payments, raising his suspicion that the Plan’s assets were not
bei ng properly managed by PPPC. Defendant expediently hired an
attorney to investigate, culmnating in a | awsuit agai nst PPPC
and Ryan. |In 2006, through the course of litigation, Ms. Ryan
admtted that the Plan’s assets were gone. Defendant’s actions
wer e prudent and reasonabl e under the circunstances. Wen it
becane apparent that the security of the Plan’s assets may be in
question, Defendant took pronpt and appropriate action.

Def endant did not breach a fiduciary duty to nanage the Plan’s

assets.

Def endant was not |liable as a co-fiduciary. M. Ryan was a
fiduciary of the Plan under ERISA. See 29 U.S.C. 8§ 1002(21)(A).
A fiduciary in Defendant’s position is liable for the breaches of

a co-fiduciary under three narrow circumnstances:

(1) if he participates knowingly in, or
knowi ngly undertakes to conceal, an act or
om ssi on of such ot her fiduciary, know ng such
act or omssion is a breach; (2) if, by his
failure to conply with section 1104(a)(1) of
this title [, the prudent man standard of
care,] in the admnistration of his specific
responsibilities which giveriseto his status
as a fiduciary, he has enabled such other
fiduciary to conmt a breach; or (3) if he has
know edge of a breach by such other fiduciary,
unl ess he nakes reasonable efforts under the
ci rcunstances to renedy the breach.



Id. 8 1105(a). First, there is no evidence that Defendant

know ngly participated in or concealed Ms. Ryan’s invidious
behavi or. Second, as previously explained, Defendant’s actions
wer e reasonably prudent under the circunstances. By conplying
with his duty under 8§ 1104(a)(1), Defendant could not have
enabl ed Ryan to commt a breach. Lastly, once Defendant had
actual know edge of Ryan’'s breach, he took reasonable steps to
remedy the breach. See supra p. 8 Defendant is not liable as a

co-fiduci ary.

Plaintiff and Defendant disagree as to whether Defendant or
t he Conpany was the Plan adm nistrator. The Conpany- - not
Def endant - -was the adm nistrator. The 2001 Pl an description
lists the Conpany as the adm nistrator, as do nearly 30 years of
annual reports filed with the IRS and the 1991 “Notice to
Enpl oyees.” Although a 1976 anmendnent to the Conpany’s origi nal
pension plan |ists Defendant as the admi nistrator, all documents
since then indicate the Conpany was the administrator. Defendant
may have once held the position but by 1991, the Conpany was

2 Even if the Court were to find

undoubt edly the adm ni strator.
t hat Def endant was the Plan adm nistrator, the outconme of the
present action would not differ. An admnistrator is not

required to continuously audit operational affairs. A duty to

’Plaintiff notes that Defendant’s 2006 conplaint in Lovett v. Ryan
states Lovett was the Plan adm nistrator. The case resulted in a default
j udgnent agai nst Ryan and the issue of who was Pl an admi ni strator was not
argued by the parties nor was it a basis for the court’s ruling. Lovett was
afforded relief as a Plan trustee. See Lovett v. Ryan, Cv. No. 06-906 (E. D.
Pa. June 22, 2006).




i nvestigate ari ses when the adm ni strator has sone reason to
suspect inpropriety; “there nust be sonething akin to a ‘red

flag’ of m sconduct.” Pugh v. Tribune Co., 521 F.3d 686, 699-700

(7th Cr. 2008). Wen red flags nmade it apparent m sconduct was
af oot, Defendant undertook prudent action.

Plaintiff has failed to prove by a preponderance of the
evi dence that Defendant breached a fiduciary duty owed to the
Plan. In light of the foregoing, the Court now states the
fol | ow ng:

CONCLUSI ONS OF LAW

1. This Court has jurisdiction over the parties and the
subject matter of this action pursuant to 28 U . S.C. § 1331.

2. Plaintiff failed to prove Defendant breached any
fiduciary duty owed to the Bustl eton Landscapi ng Conpany’s
retirement plan under ERISA, 29 U S.C. 8§ 1001-114.

3. Judgnent is properly entered in favor of Defendant and

against Plaintiff in no anount.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LARRY SCHREY,

Plaintiff, : ClVIL ACTI ON

V.
NO. 09-cv-292
HARCLD LOVETT,

Def endant .
CORDER

AND NOW this 17th day of Novenber, 2011, follow ng a non-
jury trial on January 25, 2011, upon consideration of the
parties’ Proposed Findings of Fact and Concl usions of Law and
responses thereto (ECF Nos. 29, 30, 32-35), and for the reasons
set forth in the acconpanying Findings of Fact and Concl usi ons of
Law, it is hereby ORDERED that Judgnent is entered in favor of

Def endant and against Plaintiff in no anmount.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, C. J.
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