IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TYCO FI RE PRODUCTS LP : ClVIL ACTION
: NO. 10-4645
Plaintiff,
V.

VI CTAULI C COVPANY,
Def endant .

MEMORANDUM

EDUARDO C. ROBRENO, J. OCTOCBER 4, 2011

| NTRODUCTI ON

Plaintiff Tyco Fire Products LP (“Plaintiff”) brings
this patent infringenent suit against Victaulic Conpany
(“Defendant”). Plaintiff alleges that Defendant has infringed
various clainms in two of Plaintiff’'s patents (the “Asserted
Patents”): (1) United States Patent Nunber 7,793,736 (“’' 736
Patent”), entitled “Ceiling-Only Dry Sprinkler Systens and
Met hods for Addressing a Storage Qccupancy Fire”; and (2) United
States Patent Nunmber 7,819,201 (*’ 201 Patent”), entitled
“Upright, Early Suppression Fast Response Sprinkler.” PlI. Second
Am Conpl. 11 14-15, 24-25. Defendant’s answer pleads five
affirmati ve defenses and asserts two counterclains. Def. First
Am Answer Y 29-39. Before the Court is Plaintiff’s notion to
stay this action pending the United States Patent and Trademark

Ofice's (“PTO) resolution of reissue proceedi ngs of the



Asserted Patents.
For the reasons set forth below Plaintiff’'s notion

wi Il be denied.

1. BACKGROUND

Plaintiff avers that Defendant’s manufacture and sale
of the Mddel LP-46 V4603 K25 Standard Response Storage Upri ght
Sprinklers with varying tenperature ratings infringes its
patents. See Pl. Second Am Conpl. 91 14, 24. Defendant
acknow edges manufacturing and marketing the products in
guestion, see Def. First Am Answer 9T 13, 23, but denies
Plaintiff’s avernents of patent infringenent, see id. 1Y 14-18,
24-28. Defendant further raises a series of affirmative defenses
and two counterclains, both of which assert, in relevant part,
that Plaintiff’'s 736 and ' 201 patents are invalid for failure to
conply with the patentability requirenents in 35 U. S.C. 88 101,
102, 103, 112 (2006). See id. T 39.

This Court set a scheduling order on March 29, 2011.
ECF No. 30. Parties exchanged proposed clai mconstructions on
July 29, 2011, and they filed a joint statenent of terns to be
construed with the Court on August 19, 2011. That sane day,
Plaintiff filed applications with the PTO seeking reissue of both
the 736 and ' 201 patents to correct “inadvertent errors” in the
clains of those patents. Pl. Br. 4. Shortly thereafter,
Plaintiff noved to stay the present litigation pending the

outconme of these reissue proceedings. ECF No. 41. Defendant
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opposes this notion, and it is ripe for disposition.

[11. DI SCUSSI ON
A. Appl i cabl e Law

A reissue proceeding is an ex parte procedure that
allows a patent owner to correct errors in a patent that neke the
patent either inoperative or invalid. 35 U S C § 251 (2006).
Possi ble errors are defective drawi ngs, a defective
specification, or the patentee claimng nore or |ess than the
patentee had a right to claim 1d. During this process, the
patentee may add new clainms or correct clains that were nmade in
error. 1d. Mreover, the patentee may broaden clainms wthin two
years of the patent’s issue date. [d. Wen review ng the new
application, the PTOreviews the entire patent, not just the
clainms at issue. See Exam nation of Reissue, 37 CF.R 8§
1.176(a) (2010); Manual of Patent Exam ning Procedure § 1445 (8th
ed. 2001) (revised July 2010). Accordingly, all clains of the
patent, not just those sought to be anended or added, are subject
to possible invalidation. Thus, reissue proceedi ngs nay be used
as an alternative to litigation when a patent is alleged invalid.
| ndeed, recently the Federal G rcuit affirmed the practice of
usi ng reissue proceedi ngs to add dependent clains for the
pur poses of hedgi ng agai nst possible invalidity. See Inre
Tanaka, 640 F.3d 1246, 1251-52 (Fed. Gr. 2011). In the event a
litigant seeks to avail itself of this hedging alternative, that

litigant may request a stay in litigation pending the PTO s
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action. This stay is not automatic; it is up to the Court to
decide if such a stay is best under the facts of that particular
case.

In this regard, it is undisputed that a district court
has the inherent power to control its docket and stay

proceedings. See Landis v. N. Am Co., 299 U S. 248, 254 (1936).

Wil e sone courts have a policy in favor of granting a stay
pending a PTO reexam nation or reissue, other courts have

recently reconsidered this policy. See Network Appliance, Inc.

V. Sun Mcrosys., Inc., No. 07-06053, 2008 W. 2168917, at *3

(N.D. Cal. May 23, 2008) (“[T]here appears to be a grow ng
concern anong at |east sone judges in this district that, on

bal ance, staying a case even in its early stages pendi ng

reexam nation has not led to the just, speedy, and efficient
managenent of the litigation, but instead has tended to prol ong
it without achieving sufficient benefits in sinplification to
justify the delay.”). Irrespective of a policy either way, “[a]
court is under no obligation to delay its own proceedi ngs by

yi el ding to ongoing PTO patent reexam nati ons, regardl ess of
their relevancy to infringenent clainms which the court mnust

analyze.” NIP, Inc. v. Research In Mttion, Ltd., 397 F. Supp. 2d

785, 787 (E.D. Va. 2005) (citing Viskase Corp. v. Am Nat’'l Can

Co., 261 F.3d 1316, 1328 (Fed. G r. 2001)).
Thus, courts have discretion to grant a stay when a
party requests such a stay because of a pendi ng reexam nati on or

reissue in front of the PTO In the exercise of this discretion,
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district courts balance the following three factors (the “ Xerox
test”): “(1) whether a stay would unduly prejudice or present a
clear tactical disadvantage to the nonnoving party; (2) whether a
stay wll sinplify the issues in question and trial of the case;
and (3) whether discovery is conplete and whether a trial date
has been set.” Xerox Corp. v. 3Com Corp., 69 F. Supp. 2d 404,

406 (WD. N Y. 1999); see In re Laughlin Prods. Inc., 265 F. Supp.

2d 525, 530-31 (E.D. Pa. 2003).

B. Anal ysi s

Predi ctably, the parties dispute each of these factors.
Plaintiff contends there will be no prejudice fromthe stay, that
the rei ssue proceedings will clarify the clains in the Asserted
Patents and sinplify the litigation here, and the litigation is
inits infancy. Defendant contends that it will suffer great
harmfroma stay, that the reissue proceedings will actually add
to the conplexities before the court, and that, at worst, the
stage of the litigation is neutral vis-a-vis granting a stay.
Accordi ngly, Defendant urges the Court to deny Plaintiff’s

nmoti on.

1. Prejudice or dear Tactical D sadvantage to
Def endant

The Court first determines if a stay will either
prejudice or result in a clear tactical disadvantage to the

nonnovant, Defendant here. Plaintiff argues that a stay will not



prej udi ce or di sadvantage Defendant. Particularly, it first
argues that Defendant has not expended significant resources in
the litigation. |Indeed, Plaintiff argues a stay m ght benefit
Def endant by conserving tine and noney spent on litigating clains
that may be nodified or canceled by the PTO The Court is not
per suaded.

Briefly, and as discussed further below, granting the
stay may actually increase the litigation costs to the parties by
i ncreasi ng the nunber of issues for the Court to address.
Plaintiff’s rei ssue proceedi ngs seek to anend several of the
asserted clains and add nany new dependent clains. See Pl. Br.
Exs. CD. Thus, while the PTOmay ultimately find sone clains
invalid, any nodification of existing asserted clains, and the
addi ti on of new dependent clainms, will increase the issues before
the Court by triggering Defendant’s intervening rights under 35
US C 8§ 252 (2006). Therefore, the costs associated wth
litigation are not certain to decrease, but nmay increase as a
result of the reissue proceedings.

Next, Plaintiff attenpts to quell fears of |ong and
drawn out reissue proceedings and resulting prejudice to
Def endant from such a delay. It argues that the Manual of Patent
Exam ni ng Procedure (“MPEP’) mandates that exam ners act on
rei ssue applications imediately. 37 CF.R 8§ 1.176(a); MPEP §
1440. Moreover, when the reissue application involves
litigation, the exam ner gives that application priority over

ot her reissue applications. MPEP § 1442. Thus, any delay in
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l[itigation would be |imted.

Def endant, on the other hand, argues there will be
significant delay fromthe rei ssue proceedi ngs because the
pendency for a reissue application is on average five years. See

Def. OQpp. Br. 7, Ex. 12 (citing Reissue Patent Pendency,

Patently-0O (Jan. 23, 2011),

http://ww. patentl yo. conf patent/ 2011/ 01/ rei ssue- pat ent - pendency. h
tm). Plaintiff argues that these statistics are unreliable
because they are based upon a bl og and unsubstantiated. PI.
Reply Br. 3. Mdreover, it argues that the statistics ignore the
expedi ted process for a reissue proceeding in stayed litigation.

See MPEP § 1442.

Wt hout addressing Plaintiff’s argunent to the
credibility of Patently-O s data, the five-year wait does not
shed light onto the expedited nature of a reissue proceedi ng
during litigation.® Wat is true, however, is that there seens
to be no data on-point to support either party s position. Yet,
nei ther can deny that there will be sone delay and that such a
delay will prejudice Defendant by retaining the specter of
litigation while the reissue proceedi ngs are ongoi ng. See

Robbins v. H H Brown Shoe Co., No. 08-6885, 2009 W. 2170174, at

! One defendant in another district court clains the
average tine between filing and i ssuance of a reissue application
slightly nore than two years. PSC Conputer Prods., Inc. v.
Foxconn Int’l, Inc., No. 01-6414, 2002 W 34404630, at * 3 (C. D

Cal . Sept. 25, 2002).



*1 (S.D.N Y. June 30, 2009) (concluding that defendant will be
prej udi ced by reexam nation due to possibility that delay could

be years); In re Colunbia Univ. Patent Litig., 330 F. Supp. 2d

12, 17 (D. Mass. 2004) (explaining that granting stay for reissue
proceedings will allow damages to accrue agai nst defendant); see

al so Avago Techs. Fiber |IP (Singapore) Pte. Ltd. v. Iptronics,

Inc., et al., No. 10-02863, 2011 W 3267768, at *5 (N.D. Cal.

July 28, 2011) (finding that infringenment actions between
conpetitors can cause market place harm and hol ding stay woul d
prej udi ce nonnovant).

In addition to this continuing specter, Plaintiff’s
broadcast of this litigation during a stay can prejudice
Def endant. |Indeed, one court held that a plaintiff’s
broadcasting of litigation on its website whilst a stay is
ongoi ng prejudi ces a defendant by deteriorating a defendant’s

custonmer rel ations. See Panduit Corp. v. Chatsworth Prods.,

Inc., No. 04-4765, 2005 W. 577099, at *2 (N.D. IIl. Mar. 2,
2005). That said, nere allegations of such broadcasting, w thout

nore, are not enough for prejudice to arise. See ASCII Corp. V.

STD Entmit USA, 844 F. Supp. 1378 (N.D. Cal. 1994).

Here, it seens the facts are unclear. Wil e Defendant
submts several of what seemto be emails from custoners worri ed
about litigation, its own exhibits showthat Plaintiff’'s

di scussion of |itigation against Defendant--in targeted letters--



was with Plaintiff's own custoners.? The Court, taking all of
this evidence in total, finds that Plaintiff’'s conduct falls
short of that in Panduit. Thus, any prejudice fromPlaintiff’'s
possi bl e contacts with potential custonmers is, wthout nore

evi dence, m ni nal .

Finally, the Court is skeptical of the timng of
Plaintiff’s filing for reissue as it relates to tactical
notivation under the first prong of the Xerox test. This Court’s
scheduling order, ECF No. 30, required the parties to exchange
proposed claimconstructions by July 29, 2011, and file with the
Court a statenment of the terns to be construed, with proposed
constructions, by August 19, 2011. Plaintiff filed its
applications for reissue on the sane day. These applications
i ncluded alterations of claimlanguage to directly contradict
Def endant’ s proposed constructions. Indeed, Plaintiff admts
that the proposed claimlanguage in the reissue applications was

a direct result of the claimconstruction dispute in this

2 Def endant asserts that Plaintiff’s customers nake up a

maj ority of the market and that by contacting and requiring these
custoners to pay a licensing fee for using Defendant’s products,
Plaintiff has prejudiced Defendant. Def. Surreply Br. 3-4.

Def endant does not provide any evidence for the fact that
Plaintiff’s licensees are the majority of the market, and thus,
this is nmerely an allegation. Defendant’s only other evidence
that Plaintiff did broadcast the instant litigation is an
omssion in a set of letters between Plaintiff and Defendant. In
the first letter, Defendant nmakes the statenent that Plaintiff

di scussed the instant litigation with custonmers and potenti al
custonmers. See Def. Opp. Br. Ex. 5, at 1. In the reply letter
Plaintiff does not deny Defendant’s original statenent. See id.
Ex. 6; id. Ex. 7, at 1. This is not the concrete evidence that
was before the court in Panduit--a posting of the infringenent
suit on a website, and the Court gives it little weight.

9



litigation. See Pl. Br. 4 (“Victaulic’s claimconstruction
positions show that Victaulic interpreted many of the clains of
the Asserted Patents to have a scope different from Tyco’s
interpretation. . . . Tyco exercised its statutory right under
35 US C 8251 . . . to correct these inadvertent errors .

.”). The timng and advantage of first seeing Defendant’s
constructions raises sone alarmbells that Plaintiff’'s reissue
proceedings are a litigation ganbit. To this end, Plaintiff
attenpts to have the PTO resolve both claiminvalidity and
construction. Invalidity is a proper reason for reissue. ?
Plaintiff’s “clarification” of claimlanguage that mrrors its
cl ai m construction, however, seens to be an attenpt to avoid an
unfavorabl e claimconstruction in this Court. Simlarly, a
notivation for reissue may be to anend the clains so that the
clains nore easily conformto the alleged infringing product,

meki ng proof of infringenent easier. See Kinberly More, et al.

Patent Litigation & Strategy 891 (3d ed. 2008). Wile this may

be a perm ssible strategy outside of litigation, in this case,
Plaintiff’s filing for reissues during litigation and directly
after the parties’ exchange of claimconstruction contentions

shows a clear tactical notivation

3 Here, Defendant provided Plaintiff wth new prior art
inits invalidity contentions. Thus, Plaintiff is partially
seeking rei ssue so the PTO can assess this new art. \Wen
litigation has commenced, the patentee nust nmake the PTO aware
and submt any invalidity argunents and prior art unearthed in
that litigation not already considered by the PTO MPEP 8§
1442. 01.
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Accordingly, taking the prejudice and tactical
di sadvantage to Defendant into account, the Court finds the first

Xerox factor weighs against granting a stay.

2. Sinplification of Questions and Trial

In addition to determ ning what prejudice and tacti cal
di sadvantage a stay has to Defendant, the Court nust al so
determine if the stay will sinplify the questions before the
Court. In this regard, Plaintiff contends that a stay wll (1)
stream ine claimconstruction issues for the Court; (2) take
advant age of the PTO s expertise in patent exam nation; and (3)
conserve both the Court’s and parties’ resources. Defendant, on
the other hand, argues exactly the opposite on each point.
Def endant is correct. Here a stay will, on balance, add to the

conpl exities before the Court.

a. Stream i ning claimconstruction

Plaintiff argues that, by having the PTOrule on its
rei ssue applications, many of the claimdisputes will be *“nooted
or narrowed by the reissue proceedings.” Pl. Br. 10. Plaintiff
seeks to anend several asserted clainms and has added dependent
clains inits reissue applications. See PI. Reply Br. 7; see

also PI. Br. Exs. CGD. It argues that the proposed anended

claims will resolve any anbiguity and will not need construction
inthis Court. PI. Br. 10-11. This argunent is unavailing.

First, though Plaintiff contends that the anmended
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claims will “clarify the scope of disputed clains,” this is just
an attenpt by Plaintiff to have the PTO adopt the constructions
it put forth in the Court. This attenpted end run will not
sinplify matters, for undoubtedly Defendant will contend that
terms within the reissued clains nust be construed. * To think
that just because the PTO has adopted Plaintiff’s construction
Def endant woul d still not seek construction in this Court is
specul ative at best. Second, as Plaintiff has added dependent
clains, if it asserts any of those clains agai nst Defendant, such
clainms may al so need construction.

Third, and nost persuasively, if sone clains in the
rei ssued patents are significantly changed--allegedly obviating
the need of construction--the Court will likely then have to
determ ne to what extent Defendant is entitled to its statutorily
defined intervening rights. See 35 U S.C. 8§ 252. Intervening
rights protect potential infringers fromliability for reissued
patents. Specifically, if the reissued patent’s clainms and the
previous patent’s clains are not “substantially identical,” the
Court could find Defendant has not infringed. Id. 1In the event
that the reissued patents clains and the current asserted clains
are “substantially identical,” the Court would have to nake that
determ nation not only by construing the clains that the parties

currently dispute, but also by construing the newly reissued

4 | ndeed, Defendant’s conduct in this case suggests as

much as it asks this Court to construe forty-four clainms in the
Asserted Patents.
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cl ai ns.

Plaintiff argues that Defendant’s ability to assert the
intervening rights defense is specul ative, as Defendant coul d not
know what clains fromthe rei ssued patents Plaintiff would assert
agai nst Defendant. PlI. Reply Br. 6-7. This argunent is belied
by Plaintiff’s own statenents that should the Court grant the
stay, Plaintiff “will still be able to bring a second patent
infringenent suit against” Defendant. [d. 7. This, in
Plaintiff’s view, would result in duplicative and needl ess
l[itigation in this case. Not necessarily. Should Plaintiff,
after this suit and after reissue proceedi ngs, choose to file a
second infringenent action again agai nst Defendant, the only re-
litigation of the sanme issues currently before the Court--the
currently asserted clainms--wuld be Defendant’s intervening
rights. To the extent that such rights are at issue, whichever
court adjudicates this second suit would have the benefit of this
Court’s claimconstructions.

Put anot her way, there are two possi bl e outconmes of the
rei ssue proceedings. The PTO could issue identical or
substantially identical clainms. |If this were the case, the Court
woul d just be proceeding right where it left off before the stay,
albeit with a significant tinme delay. O, the reissued patent
contains new clains that trigger Defendant’s intervening rights

that would require the Court’s analysis. Neither outcone woul d
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decrease the issues before the Court.® See Sighting Sys. Inst.,

L.L.C. v. Prestige Law Enforcenent, Inc., No. 05-1560, 2006 W

2642184, at *3 (N.D. Tex. Sept. 11, 2006) (holding that
intervening rights in reissue proceeding do not sinplify issues

before court and denying stay); see also Data Network Storage,

L.L.C. v. Aberdeen L.L.C., et al., No. 09-658, ECF. No. 145, at 4

(S.D. Cal. Jan. 27, 2010) (sane).

b. PTO s expertise

Plaintiff also contends that a stay will allow the PTO
-with its added expertise--to assess the validity of the Asserted
Patents, taking into account both new prior art and argunents
brought forth by Defendant. Indeed, the PTOw Il have to find
the reissued patents’ clainms valid or invalid. To the extent
that the PTO finds sone asserted clains invalid, issues that are

before the Court will be noboted. This mere possibility of

invalidity, however, is not enough to grant a stay. On the other
hand, should the PTOfind the clains valid, the Court nust stil
rule on the validity of the Asserted Patents if disputed.

Therefore, the reissue proceedings will not--in all Iikelihood--

° Both parties nmake contrasting argunents about the

addi ti onal prosecution history that would be before the Court
after the reissue proceedings. Wether or not the prosecution

hi story m ght becone “anbi guous” by the rei ssue proceedi ngs--as
Def endant asserts--is speculative at best. As the PTOin a

rei ssue proceedi ng assesses the validity of the entire patent,
the prosecution history, in whatever state, will assist the Court
during claimconstruction. Cf. Phillips v. AWH Corp., 415 F. 3d
1303, 1313 (Fed. Cir. 2005).
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meani ngfully sinplify allegations of invalidity. Cf. Avago, 2011
WL 3267768, at *5 (concluding that although an ex parte

reexam nati on may cancel sone clains, the possibility of re-
litigating the sane issues gives this factor only noderate wei ght
in favor of a stay). Nor will the PTOs review of the newy

di scovered prior art concretely affect the disposition of

Defendant’s invalidity contentions, as Plaintiff argues. See

Mcrosoft Corp. v. i4i Ltd. P ship, 131 S. C. 2238, 2251 (2011)
(hol ding that standard of review of patent validity is “clear and
convi nci ng evi dence” regardl ess of whether prior art was before
PTO. To be sure, a stay may assist Defendant’s proof of
invalidity because of the undisclosed prior art. See id. at 2251
(“[I']f the PTO did not have all material facts before it
[a] challenger’s burden to persuade the jury of its invalidity
def ense by clear and convincing evidence may be easier to
sustain.”). This distinction, however, carries little weight.

A sinplification of issues relevant for a stay is
whet her there will be invalidity contentions, not the ease or
difficulty of Defendant’s proof of invalidity. Thus, the only
final clarification of invalidity issues would be the PTO s

cancel l ation of an asserted claim not the PTOs finding that a

claimis valid.® And, the only definitive resolution of the suit

° In contrast to a reissue proceeding, the finality of an

inter partes reexam nation proceeding can tip the balance in
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woul d be the unlikely cancellation of all clains.

C. Conservati on of resources

Finally, Plaintiff contends a stay would conserve both
the Court’s and the parties’ resources. |t argues that
litigating issues that the PTO nay resolve is a waste of both
time and noney. Wiile the Court finds there is a possibility of
some duplicative efforts, that is all it is; a possibility.

Except for the unlikely event that the PTO invalidates all of the
asserted clains, the Court will have to either pick up right
where it left because the asserted clains are substantially

identical, or decide the issue of intervening rights. See Dat a

Net wor k, No. 09-658, at 4. Therefore, on balance, a stay wll
not sinplify the issues before the Court, and this factor weighs

against granting Plaintiff’s notion.

3. Stage of Discovery and Trial Date

Lastly, the Court considers the stage of discovery and

the trial date. Here, it is undisputed by the parties that the

favor of a stay because these proceedings create finality when
determning invalidity. See Echostar Techs. Corp. v. TiVo, Inc.,
No. 05-81, 2006 W. 2501494, at *3 (E.D. Tex. July 14, 2006)
(discussing that inter parties reexam nation proceedi ngs all ow
both parties to present invalidity argunents and if chall enger
participates in proceedings it is estopped from arguing that
patent is invalid during subsequent litigation). |In this case,
however, there is no opportunity for estoppel of Defendant’s
invalidity argunents.
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case vis-a-vis discovery is in its infancy. Nor has the Court
set atrial date. Wile Plaintiff argues that such infancy
mlitates towards granting its notion to stay. Defendant argues
that this factor is neutral. Many courts at simlar stages of
litigation that have granted stays pending PTO action. See

Panduit, 2005 W. 577099, at *1; Lutron Elecs. Co., v. Genlyte

Thomas Group, L.L.C., No. 03-02702, 2004 W 953088, at *1 (E. D.

Pa. Apr. 30, 2004); see also EchoStar Techs. Corp. v. TiVo, Inc.,
No. 05-81, 2006 W. 2501494, at *4-5 (E.D. Tex. July 14, 2006)

(i ssuing stay pending reexam nation in case post- Markman
hearing).’ Thus, the Court finds this factor does weigh in favor
of granting a stay. Nevertheless, the Court holds that the
previous factors conbined tip the scales in favor of denying
Plaintiff’s notion.

In sum in this particular case, the stage of discovery

! Nevert hel ess, this does not necessarily nean that early

di scovery is always a positive for granting a stay. Courts nust
assess the weight on a case-by-case basis. Indeed, as one
district court expl ai ned:

Al t hough the advance nature of a case approaching trial
may wei gh heavily against granting a stay, the opposite
inference--that a suit in the early stages shoul d wei gh
heavily in favor of a stay--is not true. . . . just as
t he absence of a negative inference does not create a
positive inference, so also the | esser cost of granting
astay early inthe litigation process does not equate to
a factor favoring a stay; the lower costs sinply
indicates the best time to grant a stay is in the early
stages of litigation.

Sighting Sys., 2006 W. 2642184, at *4. The Court need not
address this possibility here, however, as the first two Xerox
factors outweigh the third.
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may weigh in favor of granting Plaintiff’s notion. The
sinplification of issues fromthe rei ssue proceedi ngs, prejudice,
and tactical disadvantage to Defendant, however, weigh heavily
against granting Plaintiff’s notion. Thus, the three factors

taken together wei gh against granting Plaintiff’s notion.

| V. CONCLUSI ON
For the foregoing reasons, Plaintiff’'s notion to stay

wi |l be denied. An appropriate Order wll follow

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TYCO FI RE PRODUCTS LP, : ClVIL ACTI ON
) NO. 10-4645
Pl aintiff,



V.
VI CTAULI C COMPANY,

Def endant .

ORDER

AND NOW this 4th day of Cctober, 2011, it is hereby
ORDERED that Plaintiff’s notion to stay (doc. no. 41) is DEN ED

It is hereby further ORDERED, that Plaintiff’s notion
for leave to file a reply nenorandum of |aw (doc. no. 46) and
Def endant’ s notion for leave to file a surreply nmenorandum of | aw
(doc. no. 50) are CGRANTED;®

It is hereby further ORDERED, that the parties’ shal
nmeet and confer, and then shall propose to the Court a revised

scheduling order with respect to claimconstruction briefing by

Cct ober 19, 2011.

AND I'T I S SO ORDERED

/s/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.

8The Court considered the substance of both nmenoranda in its
ruling on Plaintiff’s notion to say.



