IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

YELENA YENTI N, et al. ) CVIL ACTI ON
V.

M CHAELS, LOU S & )
ASSCOCI ATES, INC., et al. : NO 11-0088

MEMORANDUM
Dal zel I, J. Sept enber 14, 2011

Plaintiffs Yelena (“Yelena”) and Al exander Yentin

(“Al exander”) sue defendants M chaels, Louis & Associates, Inc.
(“M.AI") and Louis M Ciccone (“Ci ccone”), alleging clains under
the Fair Debt Collection Practices Act (“FDCPA" or “the Act”), 15
U S C 88 1692, et seq., as well as state-law clains under the
Pennsylvania Fair Credit Extension Uniformty Act (“FCEUA"), 73
Pa. Cons. Stat. 88 2270.1, et seq., and the Pennsylvania Unfair
Trade Practices and Consuner Protection Law (“UTPCPL”). 73 Pa.

Cons. Stat. 88 201.1, et seq.. The Yentins suit arises out of
def endants’ efforts -- including institution of a suit in the

Magi sterial District Court of Bucks County, Pennsylvania -- to
collect on a debt that the Yentins allegedly did not owe.

Def endants filed a notion to dismss plaintiffs’
conpl aint pursuant to Fed. R Cv. P. 12(b)(2) and 12(b)(6), to
which plaintiffs filed a response in opposition, |eading
defendants to file a reply. Defendants advance seven reasons
that we should dismss plaintiffs’ clainms against them (1) the
bul k of plaintiffs’ factual allegations do not concern the
def endants, Defs.” Mem in Supp. of Mot. to Dismss (“Defs.’

Mem ") at 8; (2) plaintiffs’ allegations as to the defendants are



| egal and conclusory in nature, Defs.” Mem at 9, 13-14; (3)
contrary to plaintiffs’ contention, the FDCPA i nposes no duty to
investigate the validity of debts, id. at 9-11; (4) even if the
FDCPA did inpose a duty to investigate, defendants carried out a
sufficient investigation, id. at 11-12; (5) plaintiffs cannot
succeed on their clains agai nst C ccone because they have not
attenpted to pierce the corporate veil, i1d. at 14-15; (6) Yelena
has no standing to bring clains against the defendants, id. at
15; and (7) plaintiffs’ state-law clains are derivative of their
FDCPA cl ai ns, and hence fail due to the inadequacy of those
federal clains. 1d. at 15. Defendants also seek attorney’s fees
and costs fromplaintiffs pursuant to 15 U S.C. 8 1692k(a)(3) for
mai ntaining this action in bad faith. 1d.

The allegations in plaintiffs’ conplaint are sparse,
especially as regards defendants, and plaintiffs attenpt both to
invent facts that m ght support causes of action and to fabricate
rights under the applicable statutes that do not exist.
Nonet hel ess, for the reasons discussed below, we will only grant
defendants’ notion to dismss plaintiffs’ FDCPA clains in part,
and will give plaintiffs leave to file an anended conpl ai nt that
cures the deficiencies we identify herein. Because a plaintiff
that states a claimfor violation of the FDCPA has al so stated a
cl ai munder the FCEUA and UTPCPL, we deny defendants’ notion to

dismss with respect to plaintiffs’ state-|aw cl ai ns.

Fact ual Backgr ound




In evaluating a notion to dismss under Rule 12(b)(6), !
we “"accept all factual allegations in the conplaint as true and
give the pleader the benefit of all reasonable inferences that

can be fairly drawn therefrom'” Odonez v. Yost, 289 Fed. Appx.

553, 554 (3d Cir. 2008) (quoting Kost v. Kozakiewicz, 1 F.3d 176,

183 (3d Cir. 1993)). W may “'consider only allegations in the
conpl aint, exhibits attached to the conplaint, nmatters of public
record, and docunents that formthe basis of a claim'” Brown v.
Dani el s, 128 Fed. Appx. 910, 913 (3d Cir. 2005) (quoting Lumyv.
Bank of Anerica, 361 F.3d 217, 222 n.3 (3d Cir. 2004)) (quotation

mar ks omtted), where a docunent fornms the basis of a claimif it
is “"integral to or explicitly relied upon in the conplaint."”

Id. (quoting In re Burlington Coat Factory Sec. Litig., 114 F.3d

1410, 1426 (3d Cr. 1997)) (enphasis omtted).

! Defendants bring their notion pursuant to Rul es
12(b) (2) and 12(b)(6), which provide that “a party may assert the

foll owi ng defenses by notion: . . . (2) lack of persona
jurisdiction; . . . (6) failure to state a cl ai mupon which
relief can be granted.” Defendants contend that since

“I'p]laintiffs have not alleged any theory of ‘veil piercing or
any other theory that would inpose any kind of liability, if
there were any liability at all, on M. C ccone personally,”
“Ipl]laintiffs’ clainms against Defendant Louis M Ciccone fail for
| ack of personal jurisdiction.” Defs.” Mem at 14. As the
Suprene Court recently observed, “the principal inquiry” with
respect to personal jurisdiction “is whether the defendant’s
activities manifest an intention to submt to the power of a
sovereign,” J. Mintyre Mach., Ltd. v. Nicastro, 131 S. C. 2780,
2788 (2011), i.e. whether the defendant has “‘ purposeful ly
avai[led] itself of the privilege of conducting activities within
the forum State, thus invoking the benefits and protections of
its laws.’” 1d. (quoting Hanson v. Denckla, 357 U S. 235, 253
(1958)). Since defendants appear to chall enge not whet her
Ciccone has submtted to the power of this Court, but rather the
viability of the clainms asserted against him we will construe
def endants’ notion as advanced solely under Rule 12(b)(6).
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The parties have included with their subm ssions to the
Court a nunber of exhibits. Plaintiffs attach to their conpl aint
certified mail receipts that allegedly docunment conmuni cations
plaintiffs mailed to credit reporting agencies and creditors, as
well as the conplaint that was filed against plaintiffs in Bucks
County. See Pls.” Conpl. 11 3-4; Exs. A& Bto Pls.” Conpl. For
their own part, defendants attach to their notion correspondence
bet ween MLAI and Al exander that purportedly establishes the
adequacy of M.AI's debt investigations and plaintiffs’ |ack of
good faith in maintaining this action. See Defs.” Mem at 4-5;
Exs. A-Cto Defs.” Mem Plaintiffs’ response includes a letter
pertaining to the resolution of the action in Bucks County, EXxs.
Bto Pls.” Resp. in Qop. to Defs.” Mt. (“Pls.” Resp.”), and
def endants’ reply includes public docunents regardi ng MLAlI and
“Mchael, Louis & Associate’s” (“M.A's”) status as entities. See
Ex. Eto Pls.” Resp.; Ex. Ato Defs.” Reply in Support of Mit. to
Dismss (“Defs.” Reply”). This proliferation of exhibits risks
““converting the notion to dismss into one for sunmary

judgnent,’” In re Burlington Coat Factory, 114 F.3d 1410 at 1426

(brackets omtted) (quoting Shaw v. Digital Equip. Corp., 82 F.3d

1194, 1220 (1st CGr. 1996)), when we are only supposed to
“*consider an undi sputedly authentic docunent that a defendant
attaches as an exhibit to a notion to dismss if the plaintiff’s

clains are based on the docunent.’” 1d. (quoting In re Trunp

Casino Sec. Litig., 7 F.3d 357, 368 n.9 (3d Gr. 1993)). O the

docunents the parties offer, only the docunents relating to the
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action in Bucks County neet these requirenents, while the
docunents defendants proffer regarding MLA and MLAI's entity
status qualify as public records. W wll consider only these
attachnents in ruling on defendants’ notion

Plaintiffs allege that they are adult citizens of
Pennsylvania, Pls.” Conpl. f 2, and that MLAI is “a corporate
entity that conducts business in the Commonweal t h of
Pennsylvania.” 1d. ¥ 4. As for Ciccone, plaintiffs claimthat
he is an adult citizen of Pennsylvania “who is the officer,
maj ority sharehol der, and/or majority interest holder” of MAI. ?
Id. T 5.

According to plaintiffs, they learned in May of 2004
t hat unknown individuals had used their personal information to
open credit card accounts and lines of credit wth financial
institutions and then “cashed out” these accounts and |ines of
credit to the maximum available [imt. Id. 1Y 11-12. Plaintiffs
aver that they imediately contacted the Northanpton Township
Police Departnent (“NTPD’), which initiated an investigation

regarding the alleged identity theft and fraudul ent use of

2 Plaintiffs allege the legal conclusions that they are
“consuners” under the FDCPA, FCEUA, and UTPCPL, Pls.” Conpl. ¥ 3,
and that defendants are “debt collectors” under the sane
statutes. 1d. 1 8. Plaintiffs further assert the follow ng
exenplar of clarity in legal witing: “All of the acts alleged to
have been done or not to have been done by Defendant(s) were done
or not done by Defendant(s) and/or by duly authorized agents,
servants, worknen, and/or enployees, acting within the scope and
course of their authority and/or enploynment with and/or on behal f
of Defendant(s).” 1d. § 7. O course, we wll ignore these
conclusory allegations in ruling on defendants’ notion.
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information. 1d. § 13. Plaintiffs also allege that they nail ed
notifications and disputes to credit reporting agencies and
creditors seeking paynent for the fraudul ently opened accounts
and lines of credit, advising themthat the identity theft had
occurred, id. T 14. In particular, plaintiffs allege that they
informed the original creditors of the accounts on which
def endants | ater sought paynent, as well as defendants
t hensel ves, of the identity theft by tel ephone. 1d. ¥ 15.
Nonet hel ess, plaintiffs claimthat they have been subjected to at
| east three lawsuits by debt collectors that sought paynent for
fraudulently incurred debts -- plaintiffs state that they
prevailed in each of these | awsuits. Id. 99 16-17.

In the sumer of 2007, “[t]o the best of Plaintiffs’
know edge,” soneone used their personal information to open at
| east one unaut horized account or line of credit with CashCall,
Inc. (“CashCall”). This person then began wi thdraw ng funds from
plaintiffs' bank account w thout their know edge or
authorization. [d. 1Y 18-19. Plaintiffs state that they
i nformed CashCall that they had “nothing to do” with any credit
card or line of credit it had issued, and asked CashCall to cease
collection activities against them 1d. 1Y 20-21. Furthernore,
plaintiffs aver that Al exander spoke on several occasions with a
femal e representative of CashCall. |In the course of these
conversations, the representative called Al exander a thief and a
liar, told himthat his famly should be in jail, and warned that

plaintiffs would lose their hone if they did not imrediately pay
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CashCall. 1d. 11 22-23. According to plaintiffs, they then
contacted the NTPD to report that CashCall was w thdraw ng funds
fromtheir accounts w thout authorization. Following this
report, plaintiffs received no further communications from
CashCal|. Id. 11 24-25.

On Novenber 29, 2010, MLA/MLAI ® filed a civil conplaint
agai nst Al exander in the Magisterial District Court of Bucks
County. In plaintiffs’ words, MAI sought “to collect upon an
al l eged debt owed to CashCall, Inc.” 1d. | 26; see also Ex. Bto
Pls.” Conpl. (attaching hearing notice and conpl aint in Bucks
County action). Giccone verified this conplaint in his capacity
as “Omer.” Pls.” Conpl. 1 27; Ex. Bto Pls.” Conpl. According
to plaintiffs, defendants dism ssed their clains in this matter

on Decenber 17, 2010. Pls.’ Conpl. 1 29.

® Exhibit B contains both the civil action hearing
notice in the Bucks County action and the civil conplaint. Wile
the hearing notice identifies “Mchaels Louis & Associates Inc.”
as the plaintiff, the conplaint states that the plaintiff is

nerely “Mchaels, Louis & Associates.” This anbiguity wll
becone i nportant when we discuss the clains against Cccone. To
di sti ngui sh between these entities, we will refer to the forner

as “M.AI” and to the latter as “MA".
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1. Analysis

As the Suprene Court has expl ained, “only a conpl ai nt
that states a plausible claimfor relief survives a notion to
di sm ss” pursuant to Rule 12(b)(6), giving rise to a “context-
specific” inquiry that “requires the reviewing court to draw on

its judicial experience and common sense.” Ashcroft v. lqgbal,

129 S. . 1937, 1950 (2009). To survive this inquiry,
“[f]lactual allegations nust be enough to raise a right to relief

above the specul ative level,” Bell Atlantic Corp. v. Twonbly, 550

U S. 544, 555 (2007). Wiile this standard is not as demandi ng as
a “probability requirenent,” a plaintiff nust allege facts
sufficient to show that there is “nore than a sheer possibility
that a defendant has acted unlawfully.” lgbal, 129 S. C. at
1949 (internal quotation marks omtted). |In essence, a plaintiff
must provide “enough facts to raise a reasonabl e expectation that
di scovery will reveal evidence of the necessary elenent.”

Phillips v. County of Allegheny, 515 F.3d 224, 234 (3d Cr. 2008)

(quotation nmarks omtted). Moreover, a pleading may not sinply
of fer “labels and conclusions,” Twonbly, 550 U. S. at 555, and
“[t]hreadbare recitals of the elenents of a cause of action
supported by nmere conclusory statenents, do not suffice.” [gbal,
129 S. C. at 1949. Under Rule 12(b)(6), “the defendant bears

t he burden of show ng that no claimhas been presented.” Hedges
v. United States, 404 F.3d 744, 750 (3d Cir. 2005).

A. The Relevance O Plaintiffs' Allegations

8



Def endants note that “[i]t is not until paragraph 26 of
the Conplaint that Plaintiff even nmentions the Defendants.”
Defs.” Mem at 8. This is not quite accurate, though it is true
that nearly all of plaintiffs’ allegations as to events occurring
bef ore Novenber 29, 2010 -- the day MLA/MLAlI filed a civi
conpl ai nt agai nst Al exander in Bucks County -- concern actors and
entities other than MLA. Pls.’” Conpl. 1Y 11-25. The only
factual allegations in plaintiffs’ conplaint that appear rel evant
to the question of defendants’ liability under the FDCPA, FCEUA,
and UTPCPL are the following: (1) at an undeterm ned tine,
plaintiffs directly advised defendants by phone that an identity
theft had occurred involving the unauthorized use of plaintiffs’
information, id. ¥ 15; (2) in the sumer of 2007, sonmeone opened
an account or line of credit with CashCall using plaintiffs’
personal information, w thout authorization, id. Y 18; and (3)
MLA/ MLAI filed a civil conplaint against Al exander on Novenber
29, 2010 to collect debts owed to CashCall, with G ccone
verifying the conplaint as MLA's owner. 1d. 1Y 26-27. Wile
plaintiffs’ other allegations, taken as true, suggest that since
May of 2004 plaintiffs have experienced an unpl easant series of
events resulting fromthe theft of their identities, we wll
ignore these allegations as irrelevant in ruling on defendants’

nmoti on.

B. Ciccone’'s Personal Liability




W will begin by considering one of the final argunents
def endants advance in their notion to dismss, since it concerns
a fundanental anbiguity in the facts plaintiffs have pl eaded.

Def endants urge the dism ssal of plaintiffs’ clains against
Ciccone, arguing that “at no tine has M. Ci ccone acted in any
capacity other than as an owner and officer of M.A regarding
anything renotely connected with Plaintiff, and any cl ai mshould
have been properly raised against the entity filing, not the

i ndi vidual signing for MLA on its behalf.” Defs.” Mem at 14.
Plaintiffs respond that “the MDC Conpl ai nt appears to have been
filed on behalf of [a] fictitious name -- the caption contains no
corporate indicia or abbreviations,” and that it is therefore
unknown “whet her the MDC Conpl aint was filed by M. Ci ccone
personal |y under his fictitious nane or by his hononynous
corporation.” Pls.” Resp. at 16. Mreover, plaintiffs claim
that “M. G ccone actively directed the collection activities
aimed at the Yentins.” 1d. at 16-17. Defendants reply that
“[t]he fact of MLA's current status as an incorporated entity
appears on the sane search screen as that of the previous
fictitious nanme Plaintiffs [sic] attached to their Response.”

Defs.” Reply at 5-6; see also Ex. Bto Defs.’” Reply.

1. Anbi quity As To The Entity Filing Suit

W have already noted that the conpl aint defendants
filed in Bucks County creates sonme anbiguity as to the identity

of the entity filing the conplaint. Wile the hearing notice
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identifies “Mchaels Louis & Associates Inc.” as the plaintiff,
the conplaint states that the plaintiff is “Mchaels, Louis &
Associates.” Ex. Bto Pls.” Conpl. The public business entity
records that defendants attach to their reply do not resolve this
anbiguity -- they nerely denonstrate that “M chaels Louis &
Associ ates,” a “[f]ictitious [n]Jane[],” and “M chael s, Louis &
Associ ates, Inc.,” a “[bJusiness [c]orporation,” are both
currently active entities. Ex. Bto Defs.” Reply. The civil
conplaint in the Bucks County action identifies “Louis M
Ciccone” as the “Omer” of the plaintiff in that action. Ex. B
to Pls.” Conpl. If it was MLA, not MAI, that filed the civil
conpl aint against plaintiffs, then G ccone would not be shiel ded
by the corporate veil fromliability for MLA's actions. However,
if it was MLA that filed the action, then plaintiffs have not
stated a claimagai nst MLAl under the FDCPA since it was M.A that
al l egedly took the actions violative of the Act.

W are constrained, in ruling on a notion to dism ss,
to draw “all reasonable inferences” in favor of the plaintiff.

Ordonez v. Yost, 289 Fed. Appx. at 554. Plaintiffs’ conplaint,

and the exhibits upon which it relies, present genuine anbiguity
as to the identity of the entity that filed suit agai nst

Al exander in the Magisterial District Court of Bucks County.
Drawi ng the inference that this entity was in fact MLA

di sadvantages plaintiffs because it would nean that plaintiffs
have not stated a clai magainst MLAl -- the naned defendant --

under the FDCPA. As we explain below, the conplenentary
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inference -- that the suing entity was MLAl -- does not simlarly
di sfavor plaintiffs, since they may still maintain a claim
agai nst naned defendant C ccone under such factual circunstances.

W will consequently draw the latter inference.
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2. Ciccone's Personal Liability Under The FDCPA

If we assune that it was M.AI that filed the conplaint
against the plaintiffs, they may still state a cl ai magai nst
Ciccone in his individual capacity. The Seventh Crcuit

concluded in Pettit v. Retrieval Masters Creditor Bureau, Inc.,

211 F.3d 1057, 1059 (7th G r. 2000) (citations omtted), that

[ U nder our holding in Wite v. Goodnan, the
extent of control exercised by an officer or
sharehol der is irrelevant to determning his
liability under the FDCPA. Because such

i ndi vidual s do not becone “debt collectors”
sinply by working for or owning stock in debt
coll ection conpanies, we held that the Act
does not contenpl ate personal liability for
shar ehol ders or enpl oyees of debt collection
conmpani es who act on behal f of those
conpani es, except perhaps in limted

i nstances where the corporate veil is

pi erced. Rather, the FDCPA has utilized the
principle of vicarious liability.

The Eastern District of New York, on the other hand, has
determ ned that an enpl oyee of a debt collector nmay be
i ndividually |iable under the FDCPA based on two grounds:

First, each enployee is hinself a “debt
collector” within the statutory definition,
nanely, each is a “person” in a business,
“the principal purpose of which is the
collection of any debts or who regularly
collects or attenpts to collect . . . debts
owed or due . . . another " Second,
Zapata and Soto are each affirmative actors
and tortfeasors, who actually nade the
actionabl e phone calls, and woul d be
personally liable if this was a tortious
cause of action. Thus, the defendants Mt
Retail, Zapata and Soto are jointly and
severally liable for the danmages incurred by
the plaintiff, if there is liability.
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Teng v. Metro. Retail Recovery Inc., 851 F. Supp. 61, 67

(E.D.N. Y. 1994) (ellipses in original).

Decisions within our owmn Circuit suggest that neither
Pettit nor Teng express the rule that controls within this
jurisdiction. Shortly after Teng was deci ded, Judge Jones cited
it for the proposition that “enployees of debt collectors may be
i abl e under the FDCPA,” consequently finding that a plaintiff
had stated a cl ai magainst two individual enployees of a debt-

col l ecting business. Zhang v. Haven-Scott Assocs., Inc., 1996 W

355344, at *9 & n.12 (E.D. Pa. 1996). In Pollice v. National Tax

Funding, L.P., 225 F.3d 379, 405 n.29 (3d Cr. 2000), however,

our Court of Appeals noted -- and appeared inplicitly to approve
-- Pettit’s holding before distinguishing it, observing that “we
deal with the liability of the general partner where the limted
partnership neets the definition of ‘debt collector.” W believe
that a general partner exercising control over the affairs of
such a partnership nmay be held |iable under the FDCPA for the
acts of the partnership.” Based on this holding, Judge Katz
concl uded that “individuals who exercise control over the affairs
of a business nmay be held Iiable under the FDCPA for the

business’[s] actions,” Piper v. Portnoff Law Assocs., 274 F

Supp. 2d 682, 690 (E.D. Pa. 2003), and that therefore liability
may |ie agai nst “defendants [who] signed debt collection letters,
or authorized others to sign the letters for them and were
involved in [a debt-collecting business’s] day to day

operations.” 1d. at 689; see also Al banese v. Portnoff Law
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Assocs., 301 F. Supp. 2d 389, 400 (sane). Judge McVerry has
agreed with Al banese that under the FDCPA, “when individuals
exerci se control over the affairs and overall operations of an
entity, individuals can be held |iable on the part of an
affiliated entity” -- though he rejected the notion “that an

active role is enough to establish liability.” MNally v. dient

Servs., lInc., 2007 W. 4561152, at *4 (WD. Pa. 2007).

Summari zing this jurisprudence, it appears unlikely
that an enpl oyee nmay be held |iable as a debt collector under the
FDCPA nerely for playing an active role in debt collection
activities. Teng, and its endorsenent in Zhang, thus do not
control with respect to nere enployees. But, contrary to Pettit,
an entity or individual who exercises control over the activities
of a debt-collecting business may be |iable under the Act.
Plaintiffs have alleged that G ccone is an officer of MAI, Pls.
Compl. 1 5, and it was Ci ccone who signed the civil conplaint
filed in Bucks County agai nst Al exander on M.AlI's behalf. Ex. B
to Pls.” Conpl. If institution of this suit violated the Act --
a question we will consider shortly -- then these allegations are
sufficient, if proven, to support liability against C ccone as an
individual. This is true even if it was MLAI -- an incorporated
entity -- who filed the civil conplaint agai nst Al exander. W
wi Il thus deny defendants’ notion to dism ss the clains against

Ci ccone.

C. Plaintiffs’ dains Under The FDCPA
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Def endants argue that “when one eventually reaches the
portion of the Plaintiffs’ Conplaint relevant to the Defendants,
one only finds threadbare assertions and illusory concl usions
that are not actionable under the [sic] either FDCPA or any
applicable state statute, and even if they were, are not
supported by any relevant facts.” Defs.” Mem at 9. Plaintiffs
respond that they have stated a claimfor violation of the FDCPA
on two grounds. First, plaintiffs argue that “Defendants’
representations to both Plaintiffs and the Magisterial District
Court that M. Yentin was |liable to Cashcall, Inc. or Defendants
in the anbunt of $2,600.00 violated 15 U.S.C. § 1692e(2)(A)."
Pls.” Resp. at 9. Second, plaintiffs aver that “[i]t has been
held that a violation of state law (or even a threat to do so)
during a collection process forns the basis of an FDCPA
violation,” id. at 9-10, and that

It cannot be disputed that Defendants

represent the original creditor -- CashCall

Inc. -- because they are seeking to collect

upon a debt allegedly owed to that entity.

Mor eover, it also cannot be disputed that

Def endants are a ‘collection agency,’ who

filed a |l egal action against Al exander Yentin

and prosecuted this legal action, from
inception and until w thdrawal, w thout |egal

counsel. Section 7311 clearly proscribes
such conduct. . . . Therefore, Plaintiffs
have stated a claimfor violation of the
FDCPA.

Id. at 11-12. These grounds appear to be additional to those
identified in the conplaint, where plaintiffs allege that
Plaintiffs have been harned as a result of

Def endant (s)’ conduct, including (but not
limted to) the followng, which Plaintiffs
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believe to be true and correct upon
i nformati on and belief:

a. Failing to conduct a reasonable review
and/ or investigation to determ ne the
nerits of the alleged credit card debt;

b. Failing to afford an individual review
to the account of Plaintiffs alleged
debt; and

C. Failing to conply with the applicable
federal and state |aws, statutes, and
regul ation[s].
As described herein, the actions of the
Def endant (s) violate the applicable
provi sions of the FDCPA . . . .
Pls.” Conpl. 11 30-31.
We nust therefore consider whether plaintiffs have
succeeded in stating four different clains under the FDCPA: (1)
failure to conduct an investigation; (2) failure to conduct an
i ndi vidual review, (3) violation of Pennsylvania lawin a
col l ection process; and (4) m srepresenting Al exander’s liability
for a debt. Mreover, because plaintiffs have asked for |eave to
amend their conplaint “[i]n the event that the Honorable Court
may agree with Defendants’ argunments,” Pls.’” Resp. at 21 n. 30,

we nust al so consi der whether such amendnment would be futile®

regardi ng those clains that we dism ss as insufficient.

1. The Provisions O The FDCPA

* See Alston v. Parker, 363 F.3d 229, 235 (3d Gir.
2004) (“[I]f a conplaint is vulnerable to 12(b)(6) dism ssal, a
District Court nust permt a curative amendnent, unless an
anendnment woul d be inequitable or futile.”).
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As the FDCPA itself expl ains, Congress enacted the Act
“to elimnate abusive debt collection practices by debt
collectors, to insure that those debt collectors who refrain from
usi ng abusive debt collection practices are not conpetitively
di sadvant aged, and to pronobte consistent State action to protect
consuners agai nst debt collection abuses.” 15 U S.C. 8§ 1692(e).
Congress was notivated by concern stenm ng from “abundant
evi dence of the use of abusive, deceptive, and unfair debt
collection practices by nmany debt collectors,” and noted that
“[a] busive debt collection practices contribute to the nunber of
personal bankruptcies, to marital instability, to the | oss of
jobs, and to invasions of individual privacy.” §8 1692(a).

The Act defines a “consuner” as “any natural person
obligated or allegedly obligated to pay any debt,” § 1692a(3),
and defines a “creditor” as “any person who offers or extends
credit creating a debt or to whoma debt is owed, [though] such
term does not include any person to the extent that he receives
an assignnent or transfer of a debt in default solely for the
purpose of facilitating collection of such debt for another.” 8§
1692a(4). A “debt collector” is defined as “any person who uses
any instrunentality of interstate commerce or the mails in any
busi ness the principal purpose of which is the collection of any
debts, or who regularly collects or attenpts to collect, directly
or indirectly, debts owed or due or asserted to be owed or due

another.” 8§ 1692a(6). Under the Act, “any debt collector who
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fails to conply with any provision of this subchapter with

respect to any person is liable to such person.” § 1692k(a).
Plaintiffs have not specifically identified the

provi sions of the Act under which they bring their clains, but

these cl ai ns appear particularly to inplicate three of the Act’s

sections: 88 1692e, g, and k. Section 1692e provi des that

A debt collector may not use any fal se,
deceptive, or msleading representation or
nmeans in connection with the collection of
any debt. Wthout limting the general
application of the foregoing, the follow ng
conduct is a violation of this section:

(2) The false representation of --

(A) the character, amount, or |egal status
of any debt;

(3) The false representation or inplication
t hat any individual is an attorney or
that any communication is from an
attorney.

(5) The threat to take any action that
cannot legally be taken or that is not
i ntended to be taken.

(10) The use of any false representation or
deceptive neans to collect or attenpt to
coll ect any debt or to obtain
i nformati on concerning a consuner.

Section 1692g provides that:

19



(a)

(b)

Notice of debt; contents[.] Wthin five days
after the initial communication with a consuner in
connection with the collection of any debt, a debt
collector shall, unless the follow ng information
is contained in the initial conmmunication or the
consuner has paid the debt, send the consuner a
witten notice containing --

(1) the anobunt of the debt;

(2) the nanme of the creditor to whomthe
debt is owed;

(3) a statenent that unless the consumer,
within thirty days after receipt of the
notice, disputes the validity of the
debt, or any portion thereof, the debt
will be assunmed to be valid by the debt
col | ector;

(4) a statenment that if the consuner
notifies the debt collector in witing
wWithin the thirty-day period that the
debt, or any portion thereof, is
di sputed, the debt collector will obtain
verification of the debt or a copy of a
j udgnent agai nst the consuner and a copy
of such verification or judgnent will be
mai |l ed to the consuner by the debt
collector; and

(5) a statenent that, upon the consuner’s
witten request within the thirty-day
period, the debt collector will provide
t he consuner with the nanme and address
of the original creditor, if different
fromthe current creditor

Di sputed debts[.] |If the consuner notifies the
debt collector in witing within the thirty-day
period described in subsection (a) of this section
that the debt, or any portion thereof, is

di sputed, or that the consuner requests the nane
and address of the original creditor, the debt

coll ector shall cease collection of the debt, or
any disputed portion thereof, until the debt

coll ector obtains verification of the debt or a
copy of a judgnment, or the name and address of the
original creditor, and a copy of such verification
or judgnent, or nanme and address of the original
creditor, is mailed to the consuner by the debt

20



collector. Collection activities and

comuni cations that do not otherwi se violate this
subchapter nmay continue during the 30-day period
referred to in subsection (a) of this section

unl ess the consuner has notified the debt
collector in witing that the debt, or any portion
of the debt, is disputed or that the consuner
requests the nane and address of the original
creditor. Any collection activities and

conmuni cation during the 30-day period may not
over shadow or be inconsistent with the disclosure
of the consumer’s right to dispute the debt or
request the nane and address of the original
creditor.

(c) Admission of liability[.] The failure of a
consuner to dispute the validity of a debt under
this section nmay not be construed by any court as
an adm ssion of liability by the consuner.

(d) Legal pleadings[.] A comrunication in the form of
a legal pleading in a civil action shall not be

treated as an initial comunication for purposes
of subsection (a) of this section.

Finally, 8 1692k(c) provides that “[a] debt collector may not be
held liable in any action brought under this subchapter if the
debt coll ector shows by a preponderance of evidence that the
violation was not intentional and resulted froma bona fide error
not wi t hst andi ng t he nmai nt enance of procedures reasonably adapted

to avoid any such error.”

2. Failure To Investigate O Conduct A Revi ew

W will address the clains identified explicitly in the
conpl aint together. Plaintiffs supply no specific factua
avernents in support of their clains that defendants failed to
investigate the debt allegedly owed by Al exander or to afford

i ndi vidual review of this debt. W can consequently have no
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confidence that any factual substrate supports these clains, and
hence cannot reasonably expect that “discovery will revea

evi dence of the necessary el enent.”?®

Phillips, 515 F.3d at 234.
Wt hout even considering whet her the FDCPA could support
liability based on these grounds, we can therefore dism ss
plaintiffs’ conplaint to the extent that it states clai ns under
the FDCPA for failure to investigate or afford review

Because plaintiffs have requested | eave to anend their
conpl ai nt, however, we nust consider whether the FDCPA creates a
cause of action when a defendant debt collector fails to conduct
adequat e investigation or to afford individual review
Plaintiffs have directed us to no provision of the FDCPA i nposing
upon a debt collector any duty to “investigate” debts that it
seeks to collect -- either before collection activities begin or
after a consuner disputes a debt -- and our review of the Act has

al so reveal ed no such provision.® W wll thus deny, on the

grounds of futility, plaintiffs’ request for |eave to anend their

®Plaintiffs urge that in order for defendants to
“argue that the Conplaint is legally insufficient,” they nust
show that “given the set of facts at issue, Plaintiffs can never
obtain recovery for the wongs done to them” Pls.’ Resp. at 8.
Plaintiffs are apparently unm ndful that the Suprene Court held
in Twonbly that “Conley’s ‘no set of facts’ language . . . . is
best forgotten as an inconplete, negative gloss on an accepted
pl eadi ng standard.” 550 U.S. at 562-63.

® This stands in contrast to the Fair Credit Reporting
Act (“FCRA”), which provides that “[a]fter receiving notice
pursuant to section 1681li(a)(2) of this title of a dispute with
regard to the conpl eteness or accuracy of any information
provi ded by a person to a consuner reporting agency, the person
shall . . . conduct an investigation with respect to the di sputed
information.” 15 U S.C. 8§ 1681s-2(b)(1)(A).
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conplaint to state the claimthat defendants neglected their
“duty to investigate” under the FDCPA. ’

The Act does, however, require that if a “consuner
notifies the debt collector in witing within the thirty-day
period described in subsection (a) of this section that the debt,
or any portion thereof, is disputed,” the debt collector nust
cease collection of the debt "until the debt collector obtains
verification of the debt or a copy of a judgnent . . . and a copy
of such verification or judgnent . . . is nailed to the consuner
by the debt collector.” 15 U S.C. § 1692g(b). W may construe
this provision to afford the right to “an individual reviewto
the account of Plaintiffs’ alleged debt” that plaintiffs claim
Pls.” Conpl. § 30.% The allegations of plaintiffs’ conplaint do
not foreclose the possibility that, upon anendnent, plaintiffs
will aver that (1) wthin thirty days of receiving a notice
containing the informati on described in 8 1692g(a), plaintiffs

notified defendants in witing that they disputed the alleged

" Because we dismiss this claimand wthhold | eave to
anend the conplaint with respect to it, we need not consider
def endants’ argunent that M.AI adequately investigated the debt
Al exander allegedly owed. Defs.” Mem at 11-12.

8 The right of “review that this provision creates,
however, is limted in scope. OQur Court of Appeals has found
sufficient a verification that infornmed a consuner of “the
anmounts of his debts, the services provided [to produce those
debts], and the dates on which the debts were incurred,” G aziano
v. Harrison, 950 F.2d 107, 113 (3d Cr. 1991), and in an oft-
cited opinion, the Fourth Crcuit has expl ained that
“verification of a debt involves nothing nore than the debt
collector confirmng in witing that the anount bei ng demanded is
what the creditor is claimng is owed.” Chaudhry v. Gallerizzo,
174 F.3d 394, 406 (4th Gr. 1999).
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debt?; and (2) defendants continued with collection of the debt
bef ore obtaining and nmailing the verification required by 8§
1692g(b). We will therefore give plaintiffs the opportunity to

anmend their conplaint to supply these avernents.

3. Liability For Violations O 8§ 7311(b)

Turning to the second ground for FDCPA liability that
plaintiffs identify in their response, plaintiffs suggest that
defendants violated 18 Pa. Cons. Stat. 8 7311, and thus the
FDCPA, by “representing” a creditor and directly furnishing |egal
services. |In support of this argunment, plaintiffs declare that
“[i]t cannot be disputed that Defendants represent the original
creditor -- CashCall, Inc. -- because they are seeking to coll ect
upon a debt allegedly owed to that entity,” and assert that
defendants “filed a | egal action against Al exander Yentin and
prosecuted this |egal action, frominception and until
wi t hdrawal , without |egal counsel.” Pls.” Resp. at 11-12.

Unfortunately, neither of these clainms is supported by
any factual allegations in plaintiffs’ conplaint. Plaintiffs do
all ege that “[o]n Novenber 29, 2010, M.AI filed a G vil Conplaint

seeking to collect upon an all eged debt owed to CashCall

Inc.” Pls.” Conmpl. § 26. However, the civil conplaint to which

® Wiile plaintiffs already allege in their conplaint
that they inforned defendants directly by tel ephone that an
identity theft had occurred, Pls.” Conpl. T 15, they do not
supply the date this comunication took place or identify the
debt that it concerned, and it is evident fromtheir allegation
that this conmmunication was not “in witing.” This allegation
t hus cannot support a clai munder 8 1692g(b).
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plaintiffs refer nerely explains that M.Al sought judgnent
agai nst Al exander “for unpaid bal ance on a CashCall, Inc.”
account, and that “[t]his account was purchased by M.AlI and
Associates.” Ex. Bto Pls.” Conpl. The docunent upon which
plaintiffs rely in alleging that defendants represent CashCall
then, does not actually state that such a relationship exists.
Instead, the civil conplaint nerely identified the debt which
M_AI sought to collect by referencing the original owner and
account nunber, and specified that MLAl now owned t he debt.
Plaintiffs have all eged no other concrete facts which, if proven,
woul d denonstrate that defendants represented CashCall. As a
result, plaintiffs have failed to allege facts that could
establish a representational relationship between defendants and
CashCall. Even if such a relationship could give rise to
liability under the FDCPA, plaintiffs have not stated this claim
The second claim-- that defendants pursued | egal
action agai nst Al exander w thout |egal counsel -- finds even |ess
support in the allegations of plaintiffs’ conplaint, which
nowhere avers that defendants have ever proceeded agai nst
plaintiffs without |egal counsel. The civil conplaint that
plaintiffs attach to their conplaint does include blank spaces
for “Plaintiff’s Attorney,” “Address,” and “Tel ephone,” but we
cannot reasonably infer that defendants’ failure fully to fill
out a formcivil conplaint creates the “reasonabl e expectati on
that discovery will reveal” that defendants actually proceeded in

that matter without |egal counsel. Phillips, 515 F.3d at 234.
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Even if proceeding wthout |egal counsel in a debt collection
action could generate liability under the FDCPA, plaintiffs have
not succeeded in stating such a claim

Not wi t hst andi ng the conplaint’s insufficiency, we nust
consi der whet her amendnent might permt plaintiffs to state
clains on the asserted bases. Section 7311(b) nakes it “unl awful
for a collection agency to appear for or represent a creditor in
any manner whatsoever, [though] a collection agency, pursuant to
subsection (a), may bring legal action on clains assigned to it
and not be in violation of subsection (c) if the agency appears
by an attorney.” Nothing in the conplaint would prevent
plaintiffs fromaverring facts that, if proven, could denonstrate
t hat defendants had violated 8 7311(b). Wether such anendnent
woul d support liability under the FDCPA, however, is |less clear.

Plaintiffs proclaimthat “[i]t has been held that a
violation of state law (or even a threat to do so) during a
coll ection process forns the basis of an FDCPA violation,” Pls.
Resp. at 9-10, and cite an array of cases outside our Circuit, as

well as Crossley v. Lieberman, 868 F.2d 566 (3d G r. 1989), and

Chul sky v. Hudson Law Ofices, P.C., 777 F. Supp. 2d 811 (D.N.J.

2011). Plaintiffs msinterpret these cases. Crossley and

Chul sky considered clainms under 15 U S.C. § 1692e(5), which
proscribes “[t]he threat to take any action that cannot legally
be taken or that is not intended to be taken.” Crossley found a
letter “threaten[ing] to take action ‘within one week’ of the

date of the letter unless paynent was made in full” to be
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m sl eading -- and hence violative of the Act -- because the
def endant “knew t hat because of Act 6 [of 1974, 41 Pa. Cons.
Stat. 8§ 101, et seq.] he was not permtted to institute suit
within one week.” 868 F.2d at 571. Chul sky concluded that “a §
1692e violation my be based on a m srepresentation of the
ability to collect a debt under state law.” 777 F.Supp.2d at
821. Nei t her case, however, suggested that a violation of state
| aw, unacconpani ed by any threat or m srepresentation, could by
itself give rise to an FDCPA cl aim

While plaintiffs have not alleged that defendants
threatened to take any action that violated state law, nothing in
their conplaint forecloses this possibility. Thus, if plaintiffs
can cone forward with factual allegations that defendants

threatened to commt actions violative of 18 Pa. Cons. Stat. 8

7311, they may anend their conplaint to state this claim

4. M srepresentati on O The Character O The Debt

Finally, plaintiffs argue in their response that
“[d] efendants’ representations to both Plaintiffs and the
Magi sterial District Court that M. Yentin was liable to
Cashcall, Inc. or Defendants in the anmount of $2,600.00 violated
15 U.S.C. 8§ 1692e(2)(A).” PlIs.’” Resp. at 9. Defendants reply
that filing a civil conplaint against a consumer cannot |lead to
[iability under the FDCPA, since “[i]f this were the case, then

EVERY defendant in a state court collection action would

27



automatically have an actionable claimunder the FDCPA.” Defs.’

Reply at 3 (enphasis in original).

In a refreshing change of pace, plaintiffs’ claimis
actual ly supported by concrete allegations in the conplaint.
Plaintiffs aver that “in the sumer of 2007, Plaintiffs’ persona
information was used to initiate or open at | east one
unaut hori zed account or line of credit with CashCall, Inc.,” Pls.
Conpl. § 18, and that “[o]n Novenber 29, 2010, MAI filed a G vil
Conpl ai nt agai nst ALEXANDER YENTIN in the Magisterial D strict
Court of Bucks County . . . seeking to collect upon an all eged
debt owed to CashCall, Inc.” [Id. at f 26. W thus cannot reject
this claimas wholly unsupported by the conplaint, as we did with
plaintiffs’ other FDCPA clains. W nust | ook to the applicable
law to judge its adequacy. Doing so will in turn require us to
consider four different inquiries.

15 U.S.C. 8 1692e(2)(A) prohibits “[t]he false

representation of . . . the character, anount, or |egal status of
any debt.” A threshold question regarding plaintiffs’ claimis
whet her the nere filing of a civil conplaint -- which is all that
plaintiffs allege -- constitutes a representation. Wile the

FDCPA does not define “representation,” see 8 1692a, Black's Law

Dictionary explains that a “representation” is “[a] presentation

of fact -- either by words or by conduct -- nade to induce
soneone to act, esp. to enter into a contract; esp., the
mani festation to another that a fact, including a state of m nd,

exists.” Black’'s Law Dictionary 1415 (9th ed. 2009).
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To judge whether the filing of a conplaint can
constitute “a presentation of fact,” we may consult the
Pennsyl vania Rul es of G vil Procedure, under which defendants
filed their civil conplaint. Pa. R Cv. P. 1007 expl ains that
“[a]ln action may be comrenced by filing with the prothonotary (1)
a praecipe for a wit of summons, or (2) a conplaint,” and Rule
1019(a), governing the “Contents of Pleadings”, explains that
“[t]he material facts on which a cause of action or defense is
based shall be stated in a concise and summary form” The Rul es
thus draw a distinction between the filing of a conplaint and its
contents: filing is an act that initiates a civil action, while
the contents of a conplaint set out the facts on which that
action is based. |If the latter would constitute a “presentation
of fact,” the forner appears to have only procedural inport.

Consequently, plaintiffs’ conplaint in this action does
not actually allege facts that, if true, would prove a violation
of 8 1692e(2)(A), since it nerely avers that MLAl filed a
conpl ai nt agai nst Al exander. But if we consider the docunents
relied on in the conplaint as well, we find that the civil
conpl ai nt defendants fil ed agai nst Al exander in Bucks County
contains the follow ng | anguage, Ex. Bto Pls.” Conpl.:

TO THE DEFENDANT: The above naned

plaintiff(s) asks judgnment against you for

$2600. 00 together with costs upon the

followng claim (G vil fines mnmust include

citation of the statute or ordi nance

viol ated): FOR UNPAI D BALANCE ON A CashcCal I,

Inc. ####3516[.] This is an attenpt to
collect a debt and any informati on obtai ned
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wi |l be used for that purpose. TH S ACCOUNT
WAS PURCHASED BY MLA AND ASSCClI ATES| . ]

These statenents do constitute presentations of fact, and
therefore qualify as representations under the Act.

A second question that we nmust answer is whether such
representations, contained in civil pleadings, fall within the
anmbit of the FDCPA' s prohibition against false representations.
On the one hand, the doctrine of “judicial privilege” provides
that “*pertinent and material’ conmunications nade in the context
of judicial proceedings are absolutely privileged fromcivil

l[iability,” Naythons v. Stradley, Ronan, Stevens & Young LLP, 339

Fed. Appx. 165, 167 (3d G r. 2009) (quoting Mses v. McWIIians,

549 A 2d 950, 956 (Pa. Super. 1988)), since “‘there is a real mof
conmuni cation essential to the exploration of |egal clains that
woul d be hindered were there not the protection afforded by the

privilege.”” Gen. Refractories Co. v. Fireman’s Fund Ins. Co.,

337 F.3d 297, 311 (3d Cr. 2003) (quoting Post v. Mendel, 507

A.2d 351, 355 (Pa. 1986)). On the other hand, this doctrine is a
creature of Pennsylvania common |aw, not federal statutory |aw,
and “t he FDCPA does not contain an exenption fromliability for

common |law privileges.” Allen ex rel. Martin v. LaSalle Bank,

N.A , 629 F.3d 364, 369 (3d Cr. 2011). Moreover, the FDCPA
exenpts formal |egal pleadings fromcertain of its requirenents,

see 88 1692e(11) and 1692g(d), so that the nmaxi mof exclusio
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uni us est exclusio alterius® suggests that other of its

requi renents are applicable to non-pl eadings and pl eadi ngs al i ke.
After considering simlar argunents, Judge Shapiro has concl uded
that “the | anguage of the FDCPA is broad enough to include the
contents of formal pleadings within its scope except where fornal

pl eadi ngs are explicitly exenpted.” Henry v. Shapiro, 2010 W

996459, at *2 (E.D. Pa. 2010). W agree.

The next question to consider is whether, if we credit
plaintiffs’ allegations, the defendants’ civil conplaint
contained a msstatenent of material fact as to the debts at
i ssue. Qur Court of Appeals has explained that “any | ender-
debt or communi cations potentially giving rise to clains under the
FDCPA . . . should be analyzed fromthe perspective of the | east

sophi sticated debtor,” Brown v. Card Serv. Cr., 464 F.3d 450,

454 (3d G r. 2006); such a standard “protects naive consuners,”
id., while “*prevent[ing] liability for bizarre or idiosyncratic
interpretations of collection notices.”” 1d. (quoting WIlson v.

Quadraned Corp., 225 F.3d 350, 354 (3d Cr. 2000)). The

unavoi dabl e inplication of the statenments in defendants’

conpl ai nt that MAI “asks judgnent agai nst you for $2600.00 .

FOR UNPAI D BALANCE ON A CashCal |, Inc. ####3516” and that “[t]his
is an attenpt to collect a debt,” Ex. Bto Pls. Conpl. --
particularly to a naive consuner -- is that plaintiffs owed

defendants a debt arising out of a CashCall account, even if the

10 w

"

[T]o express one is to exclude the other.
Abdullah v. Am Airlines, Inc., 181 F.3d 363, 372 (3d Cr. 1999).
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conpl ai nt does not say this in so many words. Since plaintiffs
al l ege that any account or line of credit opened with CashCal
using their informati on was created w thout their authorization,
Pls.” Conpl. § 18, defendants’ civil conplaint would appear to
contain a material msstatenent as to plaintiffs liability if we
take plaintiffs’ allegations to be true.

Thus, we conme to our fourth, final, and perhaps nost
interesting question: does such a material m sstatenent
constitute a “false representation” under 8§ 1692e(2)(A) ?

Def endants contend that it does not, arguing that they filed the
“col l ection action agai nst [ Al exander] based on an unpai d debt
that MLA[I] had good reason to believe was due and ow ng.”

Defs.” Reply at 4. For their part, plaintiffs urge that “[t]he
FDCPA is a strict liability statute,” Pls.” Resp. at 6, quoting
Allen for the proposition that “[t]he FDCPA is a strict liability
statute to the extent it inposes liability w thout proof of an
intentional violation.” 629 F.3d at 368. 1In the end, we agree
nmore with plaintiffs’ position and find that 8 1692e(2) (A

i nposes liability regardl ess of know edge or intent. To explain
why we so conclude, we nust first canvass the authority on this
subject fromboth inside and outside our Crcuit.

Those circuit courts that have consi dered whether 8§
1692e requires a show ng of intent have concluded that it does

not. Thus, the Ninth Grcuit observed in Qark v. Capital Credit

& Collection Servs., Inc. that “the Seventh Circuit has held that

‘8§ 1692e applies even when a fal se representati on was
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unintentional,’” 460 F.3d 1162, 1175 (9th G r. 2006) (quoting
CGearing v. Check Brokerage Corp., 233 F.3d 469, 472 (7th Gr.

2000)), and that “[t]he Second Circuit has adopted a simlar
position,” id. at 1175-76 (citing Russell v. Equifax ARS., 74

F.3d 30, 36 (2d G r. 1996)), before concluding that it “agree[d]
wth the Second and Seventh Crcuits.” 1d. at 1176. dark based
this holding on two grounds. First, the court determ ned that
since 8 1692k(c) creates a bona fide error defense, “[r]equiring
a violation of 8 1692e to be knowi ng or intentional needlessly
renders superfluous 8 1692k(c).” 1d. Second, it concluded that
“*Congress took care to require an el enent of know edge or intent
in certain portions of the FDCPA where it deened such a

requi rement necessary.’” 1d. at 1176 n.11 (quoting Kaplan v.
Assetcare, Inc., 88 F. Supp. 2d 1355, 1362 (S.D. Fla. 2000)).

Wthin our owmn Circuit, however, the authority points
inadifferent direction. Notw thstanding the passage quoted
above from All en, our Court of Appeals has not ruled on whether §
1692e(2)(A) applies to unintentional representations; Allen

cannot stand for the proposition that all practices prohibited by

the FDCPA are proscribed without regard to a debt collector’s
intent, since the | anguage of sone provisions of the Act
explicitly includes a knowl edge or intent elenent. See, e.d., 8
1692d(5) (“Causing a tel ephone to ring or engaging any person in
t el ephone conversation repeatedly or continuously with intent to
annoy, abuse, or harass any person at the called nunber.”); 8§

1692f(3) (“The solicitation by a debt collector of any postdated
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check or other postdated paynent instrument for the purpose of
threatening or instituting crimnal prosecution.”); § 1692c(a)(1)
(“[A] debt collector may not communicate with a consuner in
connection with the collection of any debt . . . at any unusua
time or place or a tinme or place known or which should be known
to be inconvenient to the consuner.”). A nore likely
interpretation of Allen is that where the | anguage (and possi bly,
the logic) of the FDCPA are silent as to intent, the Act inposes
strict liability.

District courts fromour Crcuit that have considered
t he question have concl uded, noreover, that to be actionable
under 8§ 1692e, false, msleading, or deceptive representations
nmust be intentional or stemfroma failure to exercise reasonabl e

care. In Beattie v. DM Collections, Inc., 754 F. Supp. 383,

392 (D. Del. 1991), Judge Schwartz observed that “[t]he term
‘false representation’” . . . would seemto inply that [§
1692e(2)(A)] prohibits intentional conduct,” and concl uded t hat
“debt collectors may be found in violation of subsection
1692e(2) (A) for m stakenly dunning the wong individuals when
they fail to exercise reasonable care in ascertaining the facts.”
That sane year, Judge Latchum determ ned, after parsing the words
of the provision, that “[t]he plain nmeaning of §8 1692e is that

only knowi ng and intentional conduct is punishable.” Hubbard v.

Nat’'| Bond & Collection Assocs., Inc., 126 B.R 422, 427 (D. Del.

1991). In Farren v. RIM Acquisition Funding, LLC, Judge Pratter

rejected a claimunder 8§ 1692e(2)(A) because the plaintiff did
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not “cite to any evidence that [the defendant] was

cont enpor aneously aware that the debt was not owed by [the
plaintiff],” explaining that “[t]he FDCPA is a strict liability
statute, but that does not alter the plain neaning of the
predicate in the statute which requires a ‘false
representation.’” 2005 W. 1799413, at *9 (E.D. Pa. 2005). And
Judge Hayden has rejected a 8 1692e cl ai m because the plaintiff

“proffered no evidence that . . . defendants intentionally

attenpted to mslead” a court. Parker v. Pressler & Pressler
LLP, 650 F. Supp. 2d 326, 343 (D.N.J. 2009).

O these decisions, Hubbard in our view provides the
nost reasoned expl anation of why violations of § 1692e require
sone intent on the part of debt collectors. Judge Latchumfirst
exam nes the | anguage of 8 1692e, expl aining that

Bl ack’s Law Dictionary defines the terns
“fal se representation,” “false,” “deception,”
and “m sl eading” as follows]:

FALSE REPRESENTATI ON. A representati on which
is untrue, wilfully rmade to decei ve anot her
to his injury.

FALSE. In law, this word usually neans
sonmet hing nore than untrue; it neans
sonet hi ng desi gnedly untrue and deceitful,
and inplies an intention to perpetrate sone
treachery or fraud.

DECEPTI ON. The act of deceiving; intentional
m sl eadi ng by fal sehood spoken or act ed.

M SLEADI NG Del usive; calculated to | ead
astray or to lead into error.

126 B.R at 427 (quoting Black’'s Law Dictionary 750, 748, 529 &

1193 (3d ed. 1933)). In light of these definitions, Judge
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Lat chum expl ai ns, 8 1692e’s prohibition on “the use of ‘any

fal se, deceptive, or msleading representation or neans in
connection with the collection of any debt.’” . . . suggests to
the Court that 8 1692e was intended to prohibit only know ng or
intentional msrepresentations by debt collectors.” [d.

Judge Latchumthen | ooks to the purpose and structure
of the FDCPA, noting that Congress intended the FDCPA to
“function ‘w thout inposing unnecessary restrictions on ethical
debt collectors,”” id. at 428 (quoting S. Rep. No. 382, 95th
Cong., 1st Sess. 2, reprinted in 1977 U.S. Code. Cong. & Adm n.

News 1696), and describing the notice provisions of the Act:

Under 8 1692g a debtor nust be notified in
witing that he can dispute the validity of a
debt, or any portion of it, and denmand
verification of the debt’s existence.
Through this process, the debt collector

| earns whet her the debt is contested and the
reasons, if any, for the debtor’s refusal to
pay. The statutory schene of the FDCPA thus
all ows debt collectors to avoid the costs of
i nvestigating a debtor’s background and
ensures a cost effective neans by which a
debt or and debt collector can exchange
information. This is an inportant part of
the FDCPA' s statutory scheme. The
plaintiff’s contention that debt collectors
nmust bear the entire burden of collecting

i nformati on concerning debtors ignores the

i nportance of 8§ 1692g and the Congressi onal
intent behind its enactnent.

Id. at 428 (internal citations omtted). G ven the |anguage and
structure of the FDCPA, Judge Latchum thus determ nes that “only
a knowi ng violation of 8 1692e is actionable,” id., and further
concludes that “a ‘fal se representation’ under 8§ 1692e(2) (A

requires that the m srepresentation be intentional.” 1d. at 429.
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But we respectfully take issue with Judge Latchunis
reasoni ng and conclusions. To begin, recent decisions of our
Court of Appeals call into question the validity of Hubbard s
definitional analysis. Though Judge Latchum finds “deceptive” to
denote “intentional [ly] m sleading,” our Court of Appeals has
concluded that “a debt collection letter is deceptive where ‘it
can be reasonably read to have two or nore different neanings,

one of which is inaccurate.’” Brown v. Card Serv. Cr., 464 F.3d

450, 455 (3d G r. 2006) (quoting WIlson v. Quadraned Corp., 225

F.3d 350, 354 (3d Cir. 2000)). Since our Court of Appeals,
notw t hst andi ng Hubbard’'s definition of “deceptive,” did not see
fit to inport any notion of intent into its conception of when a
comruni cation is deceptive, we see little reason to follow the
definition of “false representation” in Hubbard and concl ude that
such representations nust be nmade with the intent to deceive in
order to be actionable under the Act.

Not ably, a nore recent edition of Black’'s Law

Dictionary features definitions that differ significantly from

t hose presented in Hubbard.' In particular, as regards §
1692e(2)(A), Black's no longer includes an independent definition
of “false representation,” instead directing the reader to

“m srepresentation,” which is defined as “[t]he act of naking a
fal se or m sl eadi ng assertion about sonething, usu. with the

intent to deceive.” Black’'s Law Dictionary 678, 1091 (9th ed.

' Hubbard cited to a 1933 edition of Black's Law
D ctionary. 126 B.R at 427 (citing third edition from 1933).
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2009). This definition is nmuch nore equivocal as to intent than
t hat advanced in Hubbard for “fal se representation.” Mdre

tellingly, Black's definition of “false” has changed; it now

offers three definitions -- “[u]lntrue,” “[d]eceitful; lying,” and
“[n]ot genuine; inauthentic” -- and specifies that “[what is
fal se can be so by intent, by accident, or by mstake.” [d. at

677. W do not think it possible to conclude fromthis entry
that fal se representations nust necessarily be intentional. See

also dark, 460 F. 3d at 1175 n. 10 (“OF course, false, deceptive,

and m sl eadi ng each have innocent definitions as well.").

As for the structure of the FDCPA, we agree that the
Act |ikely does not nmandate that “debt collectors nmust bear the
entire burden of collecting information concerning debtors,”
Hubbard, 126 B.R at 428. W also agree that it does not hold
debt collectors “to a standard of ommi sci ence as to whether or
not a debt will eventually be found to belong rightfully to
soneone ot her than the individual first identified as the
debtor,” Farren, 2005 W. 1799413, at *9, and that “there is room
within the Act for ethical debt collectors to nmake occasi ona
unavoi dabl e errors w thout subjecting thenselves to automatic
liability.” Beattie, 754 F. Supp. at 392. But it does not
follow fromthese points that a plaintiff bears the burden under
8§ 1692e(2)(A) of showing that a defendant’s fal se representations
were intentional, or even that a defendant failed to exercise

reasonabl e care in ascertaining the relevant facts.
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Section 1692k(c) permts a defendant to assert a bona
fide error defense if it establishes “(1) the alleged violation
was unintentional, (2) the alleged violation resulted froma bona

fide error, and (3) the bona fide error occurred despite

procedures designed to avoid such errors,” Beck v. Mxinus, Inc.,
457 F. 3d 291, 297-98 (3d Cir. 2006) (where a bona fide error is
“an error made in good faith; a genuine m stake, as opposed to a

contrived m stake.” Kort v. Diversified Collection Servs., Inc.,

394 F.3d 530, 538 (7th Gr. 2005)). Section 1692k(c) thus
protects fromliability a debt collector who sought to collect a
debt fromthe wong consuner as the result of a bona fide error
notw t hst andi ng t he adopti on of procedures designed to avoid this
type of error. The key respect in which 8§ 1692k(c) differs from
the statutory schenme Hubbard and Farren envision is that a nere
m stake as to a debtor’s identity does not, by itself, excuse a
debt collector who represents to a consuner that he owes a debt;
the debt collector must show that this m stake resulted despite
the operation of procedures designed to avoid this m stake.

And 8 1692k(c) differs in its consequences from
Beattie' s rule because it places the burden of show ng
reasonabl eness on the defendant debt collector, not on the
plaintiff consumer. This apportionnment seens both consonant with
the Act’s primary concern with protecting consuners and
di scour agi ng abusi ve, deceptive, and unfair debt collection

practices, 8 1692(a)-(b), and well-justified given that
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defendants w Il usually have greater access to information about
their own procedures than plaintiffs.

We thus conclude that a plaintiff may state a claim
under 8§ 1692e(2)(A) nerely by alleging that a defendant debt
collector msstated a material fact regarding the character,
anount, or |egal status of any debt in connection with the
collection of that debt w thout averring any intent or awareness
on the part of the defendant. Because plaintiffs have stated
such allegations in their conplaint, we will deny defendants’

motion to dismiss plaintiffs’ claimunder § 1692e(2)(A). *?

D. Yel ena's Standing As A Plaintiff

Def endants argue that “[a]t no tinme did any contractua
obligation ever exist between Yelena Yentin and CashCal |
Inc./First Bank of Delaware or MLA,” so that “Plaintiff Yelena
Yentin has never had any relation with either Defendant and thus
has no standing to sue.” Defs.” Mem at 15. Plaintiffs respond
that “the FDCPA['s] expansive protections apply to enpl oyers,
rel atives, friends, and neighbors of the individuals affected by

FDCPA violations.” Pls.” Resp. at 17.

2 Defendants claimin their notion that MLAl “had the
| oan docunentation to warrant filing suit in state court,” Defs.’
Mem at 6, and that it therefore “had every justification for
filing and maintaining its collection suit against Al eksandr
Yentin.” |d. at 16. Wile we may take this as an assertion of
t he bona fide error defense under § 1692k(c), factual allegations
supporting this defense do not “clearly appear[] on the face of
[plaintiffs’] pleading.” Gshiver v. Levin, Fishbein, Sedran &
Berman, 38 F.3d 1380, 1384 n.1 (3d Cr. 1994). W wll
consequently disregard these assertions in ruling on the notion.
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15 U.S.C. 8§ 1692k(a) provides that “any debt collector
who fails to conply with any provision of this subchapter with
respect to any person is liable to such person.” As Judge Padova
has explained, “[f]ederal courts interpret Section 1692k(a) as a
broad grant avail able to persons who are not obligated or
al l egedly obligated to pay the debt that the defendant sought to
collect.”™ Wenrich v. Robert E. Cole, P.C , 2001 W 4994, at *3

(E.D. Pa. 2000). However, such persons nust nonetheless “‘claim
they are harned by proscri bed debt collection practices,’” id.

(quoting Whatley v. Univ. Collection Bureau Inc. (Fla.), 525 F

Supp. 1204, 1206 (N.D. Ga. 1981)), in order to have standing.
Plaintiffs have alleged that “[a]s a result of

Def endant (s)’ conduct . . . Plaintiffs have been subjected to

extreme aggravation, frustration, anxiety, harassnent,

intimdation, and annoyance,” and “have been (and will conti nue

to be) financially damaged due to Defendant(s)’ conduct.” Pls.

Conpl . 19 34-35. Because plaintiffs have thus clained that

Yel ena was harned by defendants’ alleged conduct, Yelena has

standing to bring suit under the Act.

13 Judge Padova does note that “[u]nder certain
sections of the FDCPA, a plaintiff nust be a ‘consuner’ as
defined in the FDCPA to have a cause of action because those
sections define violations in terns of conduct directed toward a

‘consuner.’” Wenrich, 2001 W. 4994, at *4. Because 8§ 1692e --
t he provision under which we have found plaintiffs have already
stated a claim-- is not one of these sections, plaintiffs’

standing is not predicated on their status as “consuners”.

' This conclusion is only bolstered by the contention,
(continued...)
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E. Plaintiffs’ State Law d ai ns

Def endants urge that “[Db]ecause Plaintiff’s FDCPA
cl ai ns agai nst Defendant have no nerit, Plaintiff’s parallel
state law clains equally have no basis in fact or |aw, and
therefore have no nmerit.” Defs.” Mem at 15. Defendants have
hardly troubled to support this claim either with reasoning or
references to caselaw. > In any event, since we deny defendants’
notion to dismss plaintiffs’ FDCPA clai munder § 1692e, we may

reject this argunent out of hand.

F. Plaintiffs’ Good Faith In Muintaining Suit

Finally, defendants urge that we grant their “claimfor
attorneys’ fees and costs in accordance with 15 U S.C. 8§
1692k(a)(3),” Defs.” Mem at 16, contending that “[p]laintiffs
continue to maintain this action in bad faith.” 1d. at 15.
Since we rule today that plaintiffs have actually stated a claim

under the FDCPA (and hence the FCEUA and UTPCPL), and that

4 (...continued)

inthe Act itself, that “[a] busive debt collection practices
contribute . . . to marital instability.” 15 U S.C. 8§ 1692(a).
It would be strange indeed if spouses of consumers coul d not
bring suit under the FDCPA, given that marital discord was in
part the m schief that notivated Congress to adopt the Act.

> Wiile it is true that “[v]iolation of the FDCPA is a
per se violation of the FCEU A],” Jarzyna v. Honme Properties,
L.P., 763 F. Supp. 2d 742, 749 (E.D. Pa. 2011) (Robreno, J.)
(citing 72 Pa. Cons. Stat. 8§ 2270.2), and that “[a] violation of
the FCEUA is a per se violation of the UTPCPL,” Antkow ak V.
Taxmasters, 2011 W 941391, at *16 (E.D. Pa. 2011) (Stengel, J.)
(citing 73 Pa. Cons. Stat. § 2270.5(a)), defendants have not
expl ai ned why plaintiffs’ FCEUA and UTPCPL cl ainms are necessarily

predi cated on their FDCPA claimand do not stand independently.
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plaintiffs may be abl e upon anendnent to state other clains under

these statutes, we reject defendants’ request.

BY THE COURT:

__\s\Stewart Dal zel |
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

YELENA YENTI N, et al. ) CVIL ACTI ON
V.

M CHAELS, LOU S & )
ASSQOCI ATES, INC., et al. : NO. 11-0088

ORDER

AND NOW this 14th day of Septenber, 2011, upon
consi deration of plaintiffs’ conplaint (docket entry # 1),
def endants’ notion to dismiss plaintiffs’ conplaint (docket entry
# 3), plaintiffs’ response in opposition to defendants’ notion
(docket entry # 5), and defendants’ reply in support of their
notion (docket entry # 6), and in accordance with the
acconpanyi ng Menorandum it is hereby ORDERED that:

1. Def endants’ notion to dismss plaintiffs’
conpl aint (docket entry # 3) is GRANTED | N PART;

2. Count | of plaintiffs’ conplaint is D SM SSED
insofar as it asserts clains for failure to conduct an
investigation, failure to verify debt under 15 U. S.C. 8 1692g(b),
and violations of 18 Pa. Cons. Stat. § 7311; and

3. By Septenber 28, 2011, plaintiffs may FILE an

anmended conpl aint that includes specific factual allegations
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supporting violations of 15 U.S.C. 88 1692g(b) and 1692e(5).

BY THE COURT:

__\s\Stewart Dal zel |
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