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The plaintiff was hired by Joseph Chandl er (“Chandler”)
in January 2008 as a vice president of O ganizational Devel opnent
for a Pennsylvani a based trucki ng conpany. She was term nated by
Chandl er in 2009 along with other enployees as a result of cost
cont ai nment neasures taken by the conpany. The plaintiff has
brought gender discrimnation and retaliation clains against
Chandl er, two other co-workers, her enployer and rel ated
conpani es. The defendants have noved for summary judgnent and

the Court will grant the notion.

The Sunmary Judgnent Record

A Backgr ound
Def endant GMM LLC (“GMM ) is a Langhorne,

Pennsyl vani a, based trucking conpany specializing in the hauling
of heavy equi pnent, building materials, and other specialty
freight. GMMis a subsidiary of Geatw de Logistics Services,

Inc. ("GALS’), an integrated |ogistics conpany headquartered in



Dal | as, Texas. Plaintiff Mary Trapani (“plaintiff”) was hired by
GMM s predecessor, Greatw de Truckl oad Managenent, LLC
(“Truckl oad Managenent”).

In 2007, (“Chandler”) becane president of Truckl oad
Managenent. Chandl er took over a conpany which had been
assenbl ed through the acquisition of three separate notor
carriers. H's challenge was to convert these separate operating
entities into a single integrated business unit designed to
handl e the rapidly expanding growh in freight and revenue.
During 2007, Truckl oad Managenent grew froma $240 mllion run
rate to one approaching $300 million, with a proposed budget for
2008 of $310 million. The run rate is equal to the conpany’s
adj usted gross revenue excluding its fuel surcharge revenue.

Dep. of Joseph Chandler, Ex. B to Defs.’ Mt (“Chandler Dep.”),
at 5-6, 66, 115-17, 140-41.

In order to assist in the consolidation of the human
resource functions and the various adm nistrative operations at
the corporate level, and to prepare the conpany for further
anticipated growmh, Chandler created two new staff vice president
posi tions, each with an annual base salary of $150,000: (1) the
Vice President of Adm nistration position; and (2) the Vice
President of Organi zational Devel opnent position. Chandler hired
John Rosch (“Rosch”) for the VP of Adm nistration position

Chandl er Dep. at 34, 115-16, 141-42.



The VP of Organi zational Devel opnent position was
desi gned to provide supervision over the corporate human resource
functions and to serve as a liaison with the conpany’s
i ndependent sal es agents and truck operators. The conpany’s
enpl oyee headcount was not |arge enough to justify a VP of Human
Resources position, but an executive position could be justified
if the duties were expanded to include the liaison role with the
conpany’s i ndependent sal es agents and truck operators. Chandl er
Dep. at 37, 45; Dep. of Mary Trapani, Ex. C. to Defs.’ Mot
(“Pl.”s Dep.”), at 76-77; Decenber 24, 2007, Email and O fer
Letter fromChandler to Plaintiff, Ex. Dto Defs.’” Mt (“12/24/07
Ofer Letter”).

Truckl oad Managenent’s CFO, Pam Prior, whom Chandl er
had hired in August 2007, suggested to Chandl er that he consider
the plaintiff for the newly created VP of O ganizational
Devel opnent position. Prior and Trapani were friends and had
wor ked together at a previous enployer. Chandler Dep. at 36-37;
Dep. of Panela Prior, Ex. Eto Defs.” Mt (“Prior Dep.”), at 6-9,
11.

Chandl er interviewed the plaintiff in late 2007 and
made the decision to offer her the position. [In January 2008,
the plaintiff began working as the VP of Organizational
Devel opnment, and she reported to Chandler. Chandler Dep. at 43,

139; Pl.’s Dep. at 47-50; 12/27/04 Ofer Letter.



B. Conpany’s Financial Difficulties and Downsi zi ng

During the summer and fall of 2008, Truckl oad
Managenent’ s parent conpany, GALS, defaulted on its banki ng
covenants in tw consecutive fiscal quarters. The defaults
caused custoner and agent concerns about the |long-term future of
Truckl oad Managenment. Chandl er Dep. at 10-11, 142-44.

In the late summer and early fall of 2008, the subprine
nmortgage crisis devastated the credit markets, resulting in a
wor | dwi de recession. Truckl oad Managenent was hard hit in every
segnent of its freight business. Chandler began to | ook for ways
to bring the Conpany’s expenses in line wth decreasing revenues.
Chandl er Dep. at 19, 143-44.

In Cctober 2008, Greatw de Logistics and its affiliated
conpani es, including Truckl oad Managenent, filed for Chapter 11
bankruptcy relief in the United States Bankruptcy Court for the
District of Delaware. The filing accel erated the Conpany’s
decline in that certain shippers refused to continue to do
business with a notor carrier under Bankruptcy Court protection.
Chandl er Dep. at 14, 18-19, 144-45; Bankruptcy Order, Ex. Ato
Defs.’” Mot.

The conpany’s actual total revenue for 2008 equal ed
$287 mllion and fell short of the proposed budget of $310

mllion. Revenues continued to plumret in 2009, ending the year



with $134 million in revenues, nore than a 40% decline from 2008.
Chandl er Dep. at 145-46.

There was al so an across-the-board reduction in
i ndependent sal es agents and truck operators. The nunber of
drivers declined fromnore than 2,000 to between 1,000 and 1, 100
and sal es agents dropped from about 400 to bel ow 250. Chandl er
Dep. at 146-47.

After the bankruptcy filing, Ray Geer (“Geer”),
President and CEO of GALS, instructed Chandl er and the other
heads of Greatwide’'s affiliated conpanies to take drastic and
i mredi ate steps to reduce expenses. Chandler Dep. at 10, 149-50.

Chandl er created a downsi zing task force consisting of
hi msel f, Panela Prior, Tinothy Hooper, Director of Financial
Pl anni ng and Anal ysi s, and Shawn Bauder, VP and Controller. The
task force met for the first tinme around Novenber 14, 2008.
Chandl er Dep. at 29-30, 150; Dep. of Tinothy Hooper, Ex. Gto
Defs.” Mt (“Hooper Dep.”), at 4-7.

Hooper prepared four cost proposals for the downsi zing
task force’s consideration, dated Novenmber 20, 2008: Proposal 1
(Hring Freeze); Proposal 2 (Region Consolidation); Proposal 3
(Executive Consolidation); and Proposal 4 (Staff Reorganization).
Al'l four proposals were ultimately inplenented for a total
savi ngs of approximately $4.5 mllion. Hooper Dep. at 7-12;

G eatwi de Truckl oad Mgnt 2009 Operating Plan - Cost Reduction



Proposal s, dated Novenber 20, 2008 (“G eatw de Truckl oad Mgnt
2009 Qperating Plan”), Ex. Hto Defs.’” Mt.

Plaintiff’s position was |listed on Proposal 3 —-
Executive Consolidation — as one of six senior staff positions
t hat shoul d be considered for elimnation. Prior and Chandl er
i ndependently cane to the conclusion that plaintiff’s position
shoul d be one of the positions elimnated as part of the
Executive Consolidation. Prior never considered that plaintiff’s
position would not be elimnated. Prior Dep. at 16-17, 21, 29;
G eatw de Truckl oad Mgnt 2009 Operating Pl an.

Prior offered to Chandl er that her CFO position be
elimnated. Chandler refused her suggestion. Chandl er
considered Prior a key or “A’ player in Truckl oad’ s Managenent’s
operations, along wth Bauder and Hooper (males). Chandler Dep.
at 119; January 25, 2009, Meno from Chandler to Geer, Ex. | to
Defs.” Mdt., at 102.

Just before Thanksgi ving 2008, Chandler told his boss,
Greer, that three of the six positions listed on Proposal 3 would
be elimnated. The three positions were VP of IT (held by Robert
Hall (“Hall”), VP of Organizational Devel opnent (held by the
plaintiff), and VP of Adm nistration (held by Rosch). They al so
di scussed the closing of Truckl oad Managenent’s Regional Ofice
i n Kenosha, Wsconsin. Chandler Dep. at 22-25. Chandl er nade

the decision to elimnate plaintiff’s position and term nate her



enpl oynent. Chandler did not consult with Hove or anyone at GALS
about his decision to elimnate plaintiff’s position. Chandler
Dep. at 150.

On January 22, 2009, the task force net for the | ast
time and formalized the conpany’s reduction plans. On January
22, 2009, Hooper knew that the positions of the plaintiff, Rosch
and Hall would be elimnated. On January 23, 2009, Hooper
prepared a draft nmeno docunenting the task force’'s decisions and
presented it to Chandler the follow ng day on January 24, 20009.
Hooper Dep. at 13-16.

Chandl er incorporated Hooper’s draft into a nmenp to
G eer, dated January 25, 2009, explaining the various cost
reduction steps to be undertaken. Anong these steps was the
elimnation of the positions held by the plaintiff and Rosch.
The nmeno further explained that these term nations would not be
carried out until the closing of the conpany’s regional office in
Kenosha, W sconsin, had been acconplished and the work of that
of fice had been successfully transferred to the corporate
headquarters. Chandler Dep. at 93-94; January 25, 2009, Meno
from Chandler to Geer, Ex. | to Defs.’” Mt.

The cl osing of the Kenosha, Wsconsin, regional office
was schedul ed to take place in February 2009, resulting in the

elimnation of nore than 60 positions. Pl.’ s Dep at 92; Decenber



16, 2008, WARN Act Letter from Truckl oad Managenent to Mayor
Keith Bosman, Ex. J to Defs.’ Mt.

I n February 2009, the assets of Truckl oad Managenent
and the related entities were sold at an auction sal e approved by
t he Bankruptcy Court. The plaintiff and nost of the then current
managenent personnel becane enpl oyees of the new entity, GMM
Bankruptcy Order, Ex. Ato Defs.” Mt; Pl.’ s Dep at 71; Am
Conmpl . { 8.

As of April 7, 2009, the plaintiff’s and Rosch’s work
in the closing of the Kenosha, Wsconsin, office and the
consol idation of various functions at the corporate headquarters,
as well as work on various transition issues relating to the
asset sale of Truckl oad Managenent to GMM was conplete. At
this time, the plaintiff and Rosch were infornmed of the
elimnation of their positions and the term nation of their
enpl oynent. Chandl er Dep. at 129; Pl.’s Dep at 236-37, 256.

At the tinme of plaintiff’s term nation, the conpany was
much reduced in size and revenue. |In Decenber 2008, the nonth
plaintiff was offered the VP of Organi zati onal Devel opnent
position, the enployee headcount was 193. In April 2009, the
mont h her position was elimnated, the enpl oyee headcount had
decreased to 134, nore than a 30% decline. The nunber of
i ndependent sal es agents and truck operators had al so shrunk

significantly. This decline continued to worsen during 2009.



Chandl er Dep. at 144-47; Pl.’s Dep. at 97-98; GWMM LLC, 2008 &
2009 Revenue Anal ysis and 2007-2010 Headcount Analysis, Ex. Kto

Defs.’” Not.

C. G ains of Gender Discrinmnation and Retaliation

The plaintiff believes that her term nation was
noti vated by her gender, as well as her having engaged in
activities that brought her into conflict with nanagenent.

The plaintiff contends that she was treated differently
from John Rosch and Eric Madi son, two nal es whose positions were
also elimnated. Wen the plaintiff’s and Rosch’s positions were
el im nated, each of themwas presented with a Separation
Agreenent and Rel ease providing for severance pay equal to three
mont hs of their base salary. Pl.’s Dep. at 256; Separation
Agreenments and Rel eases for plaintiff and Rosch, Ex. L to Defs.
Mot .

Rosch negotiated with GMM and infornmed the plaintiff
t hat he was considering agreeing to a severance package
consi sting of the paynent of a retention bonus that had been
previously denied, as well as a severance paynent of three nonths
of salary. Pl.’s Dep. at 259-63; April 16 and 18, 2009, enui
correspondence between plaintiff and Rosch, Ex. Mto Defs.’ Mot.

The plaintiff also negotiated with GMM Li ke Rosch

the conpany agreed to pay her the retention bonus that had



previ ously been denied. However, instead of the three nonths of
severance pay that Rosch requested, the plaintiff demanded
ei ght een nont hs of severance pay. GMMdid not agree to ei ghteen
nmont hs of severance pay, and the parties never reached a
negoti ated agreenent regarding the plaintiff’s term nation.
Chandl er Dep. at 151; Pl.’s Dep. at 262-65, 267.
The plaintiff also believes that Eric Mdi son
(“Madi son”) was treated differently. Mdison was the Regional
Vice President of the M dwest Region overseeing the Kenosha,
Wsconsin, facility. Unlike the plaintiff, Mudison was given a
si xty-day notice period prior to his termnation date, as were
all Kenosha enpl oyees termnated as a result of the closing of
the Regional Ofice. Pl.’s Dep. at 237-38; April 30, 2009,
Letter from Truckl oad Managenent to Madi son, Ex. N to Defs.’ Mot.
The plaintiff contends that she was al so subject to
criticismthat may have been related to her gender. For
i nstance, Chandler testified at his deposition that all four of
the regional vice presidents wth whomthe plaintiff worked were
men, and that all conpl ai ned about her “style.” Chandler Dep. at
135-36. On another occasion, the plaintiff had a dispute with
anot her fenmal e enpl oyee, and Chandl er suggested to the plaintiff
that she m ght be exaggerating the problem due to jeal ousy over

the ot her enployee’s looks. Pl.’s Dep. at 223.

10



The plaintiff also testified that in January or
February of 2009, Rob Newell - a vice president of G eatw de
Dedi cated Transport, another subsidiary of GALS - made a
statenment that corporate GALS does not |ike dealing with wonen in
power or with New Yorkers. Newell had no input into the decision
to elimnate the plaintiff’s position and term nate her
enpl oynment. Nonetheless, the plaintiff reported the comment to
Chandl er, who in turn reported it to Hove. Chandler Dep. at 123-
24; Pl.'s Dep. at 193-95.

The plaintiff also believes that she was termnated in
retaliation for engaging in certain protected activities while
enpl oyed at Truckl oad Managenent and GMM  During her
enpl oynent, the plaintiff rmade several conpl aints about the way
in which she had been treated by managenent. The plaintiff
testified that she first conplained to Chandl er on January 23,
2009, when she responded to an email | abeled “Wasted Ti ne” that
Chandl er had sent to her, Prior, and Rosch. Chandler Dep. at
102; Pl.’s Dep. at 234-35. In the “Wasted Tine” enmail, Chandler
had conpl ai ned about spendi ng nmuch of the week apol ogi zi ng for
staff errors, and requested that the errors stop as soon as
possi bl e. Chandl er Dep. at 102; 104-06; January 23, 2009, enail
fromChandler to plaintiff, Prior, and Rosch, Ex. O to Defs.

Mot., at 2.

11



In her email response to Chandler, the plaintiff
admtted that she had made errors, but also clainmed that she had
experienced “sonme very unfair treatnent” and had been attacked by
t he managenent team January 23, 2009, response enail from
plaintiff to Chandler, Ex. Oto Defs.” Mt. at 1. The plaintiff
did not nention her gender in that email. Wen asked at her
depositi on what she meant about being treated unfairly by people
on the managenent team the plaintiff testified that she did not
know what she specifically had in mnd. Pl.’s Dep. at 249-52.
Chandl er nade the decision to elimnate plaintiff’s position
prior to his January 23, 2009, “Wasted Tinme” email. Chandl er
Dep. at 22-25; Hooper Dep. at 13-16.

On February 16, 2009, the plaintiff enailed a draft
|etter to John Hove - the General Counsel for GALS - that she had
witten to the entities purchasing Truckl oad Managenent’s assets.
Pl.”s Dep. at 156-57; Dep. O John Hove, Ex. P to Defs.’ Mot.
(“Hove Dep.”), at 20-21; February 16, 2009, email fromplaintiff
to Hove with attached draft letter, Ex. Qto Defs.” Mt (“draft
letter to Hove”). In the draft letter, the plaintiff conpl ai ned
about Chandl er’s abusive, harassing, and hum |liating treatnent of
her, Rosch (male), and C are Yeager (“Yeager”)(male). The
plaintiff never accused Chandl er of abusing, harassing, or
hum | iating her because of her gender or of doing the sanme to

Rosch or Yeager because of their gender. Pl.’s Dep. at 200-03;

12



draft letter to Hove. Prior to the plaintiff’s enpl oynent
termnation in April 2009, Chandler was not aware of the draft
letter that the plaintiff had emailed to Hove on February 16,
2009. Chandl er Dep. at 150-51.

Hove responded to the plaintiff’s February 16, 2009,
email and draft letter the sane day he received them Hove told
the plaintiff that if she wanted to send the draft letter, it was
her deci sion; Hove explained that he would not tell the plaintiff
not to send the letter. Pl.’s Dep. at 158-61

Hove testified that no statenents in the letter
suggested to himthe possibility of retaliation based on a
legally protected right. Rather, the draft letter indicated to
Hove an apparent di sagreenent between the plaintiff and Chandl er,
which the plaintiff feared mght |lead to her discharge. Hove
Dep. at 24-25.

Duri ng a subsequent tel ephone conversation between the
plaintiff and Hove on or about March 5, 2009, Hove expl ai ned that
if the plaintiff wshed himto do so, he would investigate her
concerns. The plaintiff decided that she would rather try to
resol ve her issues with Chandler herself, and she told Hove not
to conduct an investigation. Pl.’s Dep. at 167-68.

The plaintiff contends that during the March 5, 2009,

t el ephone call, Hove m nim zed her conplaints as a personality

cl ash, and had an indignant manner. The plaintiff testified that

13



Hove's reference to a personality clash constitutes hostility.
The plaintiff cannot provide any precise words that Hove used
during this tel ephone conversation, but she believes that he may
have used the word “m ssy” or “young lady.” Pl.’s Dep. at 170-
74, 176, 195-96. At the time of the March 5, 2009, tel ephone
call between the plaintiff and Hove, Hove was not aware that the
plaintiff’s position had been targeted for elimnation. Hove
Dep. at 16-10.

Hove followed up with the plaintiff in an email on
March 16, 2009, to see if she still had issues with Chandler.
The plaintiff responded that she was working on her concerns on
her own, and that she would | et Hove know if she needed help in
the future. The plaintiff never again contacted Hove about the
matter. Pl.’s Dep. at 168-70; March 16, 2009, enai
correspondence between plaintiff and Hove, Ex. S to Defs.’ Mot.

The plaintiff contends that simlarly-situated mal es
Ri chard Panuski (“Panuski”), Rosch, and Yeager conpl ained to Hove
and were not treated with simlar hostility. However, the
plaintiff has no firsthand know edge of any conplaints nmade to
Hove by Panuski, Rosch, or Yeager concerning Chandl er’s treatnment

of them Pl.'s Dep. at 177-85.1

IO the three individuals naned by the plaintiff, only
Panuski mentioned Hove by name. Both Rosch and Yeager conmented
only that they had made conplaints, but did not specify to whom
they were nade or what they were concerning. Pl.’s Dep. at 177-
85.

14



Apart from her conplaints to managenent, the plaintiff
believes that her term nation was al so notivated by her efforts
to protect the rights of other enployees. Prior to plaintiff’s
enpl oynent with Truckl oad Managenent, she had experience in the
human resource area by providing such services to prior
enpl oyers. Pl.’s Dep. at 25-26, 29-36

The plaintiff’s duties at Truckl oad Managenent i ncl uded
t he supervision of the conmpany’ s human resource functions. In
furtherance of these duties, the plaintiff was involved in
addressi ng a nunber of personnel issues involving enployee
di sci pline, conplaints, or requests. It was the plaintiff’s job
to advi se operations managenent with respect to enpl oyee rights
under applicable laws and to oversee conpliance with those | aws,
such as the Fam |y Medical Leave Act (“FM.A’). For instance, on
several occasions, the plaintiff counseled Chandler that certain
enpl oyees could not be fired or reduced to part-tine status,
because they were entitled to protection under the FMLA. The
plaintiff testified that situations where she sought to protect
the rights of other enployees constituted “routine” human
resource functions. She also testified that the “right” thing
was done in all cases and none of the enployees’ rights were
violated, with the exception of a case involving Colleen Sheridan
(“Sheridan”). Pl.’s Dep. at 268-75, 286, 298; 12/24/07 O fer

Letter.

15



Sheri dan conpl ained to Chandl er about the plaintiff’s
treatment of her after the plaintiff informed Sheridan that she
was i nappropriately dressed. Chandl er considered Sheridan' s
conduct to be insubordinate and on Decenber 1, 2008, Chandl er
recommended that her enploynent be term nated. The plaintiff,
however, wanted to counsel Sheridan instead of term nate her
The plaintiff believed that it was against the law to term nate
Sheridan’ s enpl oynent because she had made a conplaint, even if
the conplaint was unrelated to a protected category such as those
provided for under Title VII or the ADA. Nonethel ess, Chandl er
term nated Sheridan. Chandler Dep. at 80-82; Pl.’s Dep. at 298-
99; Novenber 12 and 13, 2008, enmil correspondence between
plaintiff and Sheridan, Ex. Rto Defs.’” Mt.; Novenber 25 and 26,
2008, emmil correspondence email between plaintiff and Chandl er,

Ex. Rto Defs.’ Mot.

1. Procedural History

The plaintiff filed a conplaint on January 26, 2010,
and a first anended conplaint on May 7, 2010, nam ng GMM GAS,
Chandl er and Hove as defendants. In her anmended conplaint, the
plaintiff asserts gender discrimnation clains agai nst GMM and
GALS based on Title VII of the Cvil R ghts Act of 1964, as
anended (“Title VI1”7), 42 U S.C. 8 2000e-2(a)(1l) and (a)(2)

(Counts | and I1), and a gender discrimnation claimagainst GAS

16



based on the Pennsylvania Human Rel ati ons Act (“PHRA"), 43 Pa.
C.S. 8 955(a) (Count 1V). The plaintiff also asserts retaliation
cl ai ns agai nst GMM and GALS based on Title VII, 42 U S.C 8§
2000e-3 (Count 111), and retaliation clains agai nst GTWM GALS,
Chandl er and Hove based on the PHRA, 43 Pa. C.S. 8§ 955(d) (Count
V).

On January 18, 2011, the defendants filed a notion for
summary judgnent on all counts. The Court held oral argunent on

the notion on March 9, 2011, and will now grant the notion.

I11. Analysis

The defendants nove for summary judgnent on all clains.?
The defendants argue that the gender discrimnation clains nust
fail because there is no evidence that the plaintiff’s gender was
a factor in the decision to elimnate her position. Instead, the

plaintiff’s termnation was notivated by non-di scrimnatory

2 Summary Judgnent should be granted if the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law. Celotex Corp. v.
Catrett, 477 U. S. 317, 322-23 (1986). Al of the facts nust be
viewed in the Iight nost favorable to the non-noving party and
all reasonable inferences nmust be drawn in favor of the non-
noving party. Anderson v. Liberty Lobby, Inc., 477 U S 242, 256
(1986). Once the noving party has nmet the initial burden of
denonstrating the absence of a genuine issue of material fact,
however, the non-noving party nust establish the existence of
each elenent of its case. J.F. Feeser, Inc. v. Serv-A-Portion,
Inc., 909 F.2d 1524, 1531 (3d GCr. 1990)(citing Celotex, 477 U. S,
at 323).
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reasons related to economc difficulties. |In addition, the
defendants argue that the plaintiff’'s retaliation clains nust
fail because the plaintiff did not engage in protected activity,
and the plaintiff cannot show any causati on.

Finally, the defendants contend that all clains against
GALS and Hove fail for the additional reasons that the plaintiff
was never enployed by GALS, and neither GALS nor Hove engaged in

any adverse action with regard to the plaintiff.

A. Gender Discrinmnation dains (Counts I, Il &1V

The Suprenme Court's decision in MDonnell Douglas Corp.

V. Green, 411 U. S. 792 (1973), governs the plaintiff's Title VII

and PHRA di scrim nation cl ai nms. See Jones v. Sch. Dist. of

Phila., 198 F.3d 403, 409 (3d Cr. 1999). Under the MDonnel
Dougl as franmework, a plaintiff alleging gender discrimnation
must establish by a preponderance of the evidence a prina facie
case of discrimnation: (1) she is a nenber of a protected class;
(2) she was qualified for the position she held or sought; (3)
she was subject to an adverse enpl oynent action; and (4)
simlarly situated nen were treated nore favorably, or that other
circunstances exist that give rise to an inference of unlawf ul
discrimnation. 1d. at 410-12. To support a claimof disparate

treatnment, the plaintiff nust establish “sone causal nexus”
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bet ween her gender and the decision to termnate her. Sarullo v.

U.S. Postal Serv., 352 F.3d 789, 798 (3d G r. 2003).

If the plaintiff establishes a prima facie case of
di scrimnation, then the burden shifts to the defendant to
articulate a legitimte, nondiscrimnatory reason for the

chal | enged enpl oynent action. MDonnell Douglas, 411 U. S. at

802. If the defendant can do so, then the burden shifts back to
the plaintiff to denonstrate by a preponderance of the evidence
that the defendant's articulated reason is a pretext for
discrimnation. |d. at 804-05.

The plaintiff may rebut the defendant’s articul ated
reason and defeat summary judgnent by pointing to “sone evi dence,
direct or circunstantial, fromwhich a factfinder would
reasonably either: (1) disbelieve the enployer's articul ated
| egitimate reasons; or (2) believe that an invidious
di scrimnatory reason was nore likely than not a notivating or
determ native cause of the enployer's action.” Jones, 198 F. 3d
at 413.

The defendants concede that the plaintiff has satisfied
the first three elenents of a prima facie case. The defendants
contend, however, that the plaintiff has failed to show that any
circunstances exist that give rise to an inference of

di scri m nati on.
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To establish an inference of discrimnation, the
plaintiff contends that she was treated differently fromtwo
“simlarly-situated” males — John Rosch and Eric Madi son, whose
positions were also elimnated. The plaintiff contends that
Rosch was permtted to negotiate a severance package with GMM
and succeeded in obtaining nore noney than had originally been
offered. By contrast, the plaintiff was unsuccessful in her
attenpts to negotiate for additional noney. |In addition, Eric
Madi son recei ved sixty-days advance notice of the elimnation of
his position, whereas the plaintiff received none.

In order to identify simlarly-situated enpl oyees, the
plaintiff nmust denonstrate that those enployees and the plaintiff
shared rel evant aspects of enploynent, such as job function,
| evel of supervisory responsibility and salary, “as well as other

factors relevant to the particular workplace.” Mpnaco v. Am

Gen. Assurance Co., 359 F.3d 296, 305 (3d GCr. 2004); Qgden v.

Keyst one Resi dence, 226 F. Supp. 2d 588, 603 (M D. Pa. 2002).

The Court is skeptical that the plaintiff has
identified simlarly-situated enpl oyees who were treated nore
favorably than she. Although it appears fromthe record that

Rosch and the plaintiff were simlarly situated,?® the facts do not

® Rosch and the plaintiff were simlarly situated insofar as
both of their positions were created by Chandler to assist with
t he consolidation of functions at the corporate level and to
prepare Truckl oad Managenment for further growh. Both the
plaintiff and Rosch were vice presidents, and each had a base

20



suggest that Rosch was treated differently fromthe plaintiff.
The plaintiff argues that Rosch was permtted to negotiate his
severance package and the plaintiff was not. The facts in the
record, however, reveal that both individuals had an opportunity
to negotiate with GMM* After GMM offered Rosch a retention
bonus that had initially been denied, GMM nade the sane offer to
the plaintiff. However, whereas Rosch had requested three nonths
of severance pay, the plaintiff requested ei ghteen nonths, which
GMM denied. There is no evidence that the plaintiff ever
proposed, or was willing to accept, the sanme terns that Rosch had
negoti ated. No reasonable juror could conclude based on these
facts that Rosch was treated nore favorably than the plaintiff.
In addition, the Court is not convinced that Mudison
was simlarly situated to the plaintiff. Wereas the plaintiff
and Rosch both occupi ed vice president positions created by
Chandler to facilitate the gromh of Truckl oad Managenent and
consolidate functions, Madison was a regional vice president who
was in charge of the Kenosha, Wsconsin operation. Apart from
sharing a base salary of $150,000, it is not clear fromthe

record that Madison and the plaintiff shared job functions.

sal ary of $150, 000.

4 I ndeed, at her deposition, the plaintiff ultimtely
admtted that she had the opportunity to negotiate with GAMM
Pl."s Dep. at 264-65.
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Assum ng, arguendo, that Madison and the plaintiff were
simlarly situated, the plaintiff is correct that Mudi son was
treated differently, insofar as he recei ved advance notice of his
termnation and the plaintiff did not. Nonetheless, al
enpl oyees at the Kenosha, Wsconsin office received sixty-days
advance notice. See Pl.’s Dep. at 237-38. These facts do not
support an inference that Madison's different treatnment was in
any way causally related to his gender. Instead, it appears that
t he advance notice was notivated by federal and state notice
requi renents arising out of the closure of the Wsconsin
facility. See April 30, 2009, Letter from Truckl oad Managenent
to Madi son, Ex. Nto Defs.” Mt; Decenber 16, 2008, WARN Act
Letter from Truckl oad Managenment to Mayor Keith Bosman, Ex. J to
Defs.’” Mot.

The record does not otherw se support an inference of
unl awful discrimnation. The plaintiff points to comments by
four male regional vice presidents, who conpl ai ned to Chandl er
about the plaintiff’'s “style,” Chandl er’s comment suggesting that
the plaintiff m ght have been jealous of a femal e enpl oyee’s
| ooks, and Newel|l’'s comments about Texans having troubles with
strong wonen in the workpl ace.

The comrents by the nale regional vice presidents were

related to the plaintiff’s tone during a conference call.
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Chandl er Dep. at 60-61. It is not clear that they were rel ated
to the plaintiff’s gender.

Newel | worked for a separate subsidiary of GAS -
G eatw de Dedicated Transport - and had no influence over
decisions with respect to the plaintiff’'s enploynent. Further,
after the plaintiff reported the coomment to Chandl er, Chandl er
acted on the cooment and reported it to Hove. Newell’s comments
t herefore cannot raise an inference of unlawful discrimnation.

Chandl er’s comments that the plaintiff may have been
j eal ous of another enployee’s | ooks do not suggest unl awf ul
discrimnation. At her deposition, the plaintiff explained that
the femal e enpl oyee i n question had conpl ai ned about the
plaintiff’s behavior to Chandler, and had suggested to Chandl er
that the plaintiff was jeal ous of her |ooks. Chandler, in turn,
suggested this possibility to the plaintiff. Pl.’s Dep. at 222-
23. (Ex. Ato Reply). Therefore, this comment did not originate
with Chandler. |In addition, there is no evidence that the
comment was in any way related to the plaintiff’s enpl oynent.
| ndeed, the Court notes that Chandler, who made the decision to
elimnate the plaintiff’s position, also made the decision to
hire the plaintiff in the first place. This further underm nes
any inference of unlawful discrimnation.

The Court is therefore skeptical that the plaintiff has

established a prima facie case of gender discrimnation. Even if
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the plaintiff could establish a prim facie case of
di scri m nation, however, the defendant has satisfied its burden
of production by establishing a legitimte, non-discrimnatory
reason for the plaintiff’'s termnation

The record is clear that the defendant conpanies were
experiencing financial difficulties at the tine of the
plaintiff’s termnation. By the fall of 2008, G eatw de
Logi stics had defaulted on its banking covenants for two
consecutive fiscal quarters, and in COctober 2008, G eatw de
Logistics and its affiliated conpanies filed for bankruptcy. The
plaintiff argues the defendants were not actually in financial
troubl e, notw thstandi ng the bankruptcy. At her deposition, the
plaintiff testified that Chandl er had explained to his enpl oyees
t hat Truckl oad Managenent® was not in financial trouble, but
i nstead was usi ng bankruptcy as a vehicle to restructure its bank
loans. Pl.’s Dep. at 92-93. Chandler, in turn, testified that
the conpany elimnated 77% of its debt as a consequence of the
bankruptcy. Chandl er Dep. at 155-60.

The facts in the record belie the plaintiff’s argunent.
As an initial matter, the purpose of bankruptcy is to reduce

debt, and therefore a 77% reduction in debt cannot suggest the

SAs not ed above, Truckl oad Managenent was the plaintiff’s
enpl oyer prior to the asset sale to GMM
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absence of financial difficulty.® I ndeed, the defendant conpanies’
bankruptcy filing precipitated a significant decrease in revenue,
as certain shippers refused to continue to do business with a
conpany in bankruptcy. |In response to the financial
difficulties, Ray Geer, the CEO of G eatw de Logistics,
instructed Chandler to take drastic steps to reduce expenses.
This led to the creation of a downsi zing task force, which
ultimately led to the elimnation of several positions, including
the plaintiff’s. By April 2009, the nonth when the plaintiff was
term nated, the enpl oyee headcount was 139, down from 193 the
month the plaintiff was offered the position as VP of
Or gani zati onal Devel opnent .

Based on the record, the Court concludes that the
def endant has satisfied its burden and has established a
legitimate, non-discrimnatory reason for the plaintiff’s
term nation. The burden accordingly shifts back to the plaintiff
to establish that the defendants’ downsi zing was nere pretext for
unl awf ul gender discrimnation. The plaintiff may establish
pretext based on evidence by which a factfinder could: (1)

di sbelieve the enployer's articulated legitimate reasons; or (2)

6In the deposition testinony to which the plaintiff cites,
Chandl er was specifically asked why it was necessary to elimnate
positions if the bankruptcy proceedings had elim nated bank debt.
In response, Chandler testified that it was “[t]o react to the
| ack of revenue ... My division lost mllions of dollars.”
Chandl er Dep. at 160.
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believe that discrimnation was nore likely than not a notivating
or determ native cause of the enployer's action. Jones, 198 F. 3d
at 413.

The plaintiff relies on the follow ng argunents in
order to establish pretext: (1) the defendants were not actually
in financial difficulty; (2) Chandler testified that the
plaintiff’s work was “adequate” and woul d not have been grounds
for termnation;’” and (3) after the plaintiff was replaced,
anot her femal e was hired as Supervi sor of Human Resources.® See
Pl.”s Dep. at 301.

These facts cannot establish pretext. As noted above,
the record is clear that the defendant conpanies were in
financial difficulty. 1In addition, the fact that Chandler
considered the plaintiff’s work to be adequate is consistent with
t he defendants’ proffered rationale that the plaintiff was
term nated for econom c reasons that were unrelated to her
performance. Finally, the plaintiff acknow edged at her
deposition that the female hired as Supervisor of Hunan Resources

did not assune the plaintiff’'s position, and did not have the

‘See Chandl er Dep. at 129-30.

8The plaintiff makes additional argunents for pretext, which
echo the sanme argunents that the plaintiff nade in support of her
prima facie case of discrimnation. The Court need not repeat
its analysis, and instead relies on its earlier discussion in
reaching the conclusion that the record cannot support an
i nference of pretext.
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sane | evel of responsibility. Pl.’s Dep. at 301. The fact that
t he Supervi sor of Hunan Resources was femal e further underm nes
any inference of gender discrimnation.

The Court therefore concludes that the plaintiff has
failed to establish a prima facie case of discrimnation. Even
if she could, however, the Court concludes that the defendant has
established a legitimate, non-discrimnatory reason for the
plaintiff’s termnation. Accordingly, the Court will grant
summary judgnent on the plaintiff’s gender discrimnation clains
agai nst GWMM

In addition, the Court concludes that the plaintiff’s
gender discrimnation clainms against GMM s cor porate parent,
GALS, nust also fail. The plaintiff contends that GALS is liable
for the discrimnatory acts of Chandl er, because Chandler was a
seni or GALS executive and GALS had actual or constructive notice
of Chandler’s conduct. However, the record does not support the
plaintiff’s claimthat Chandl er was enpl oyed by GALS. [ nstead,
Chandler testified during his deposition that he was enpl oyed by
Greatw de Logi stics Managenent, which is not a party to this
l[itigation. Chandler Dep. at 10-11. G eatw de Logistics
Managenment is a subsidiary of GALS, and exists to enploy senior
executives of GALS and its various subsidiary conpani es. Chandl er

Dep. at 11; Aff. of Brad Eagel ston (“Eagelston Aff.”), Ex. Eto
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Defs.” Reply, 1Y 7-8. Chandler was never an enployee of GAS.
Eagel ston Aff. § 9.

The plaintiff’s clainms against GALS nust fail for the
addi tional reason that the Court has found no evidence of
unl awf ul di scrimnation on behalf of Chandler or GMM As a
consequence, there can be no liability attributed to the parent,
GALS. The Court will therefore grant summary judgnment on all of

the plaintiff’s gender discrimnation clains.

B. Retaliation ains (Counts 11l & V)

To establish a prima facie case of retaliation under
Title VII and the PHRA, a plaintiff nust denonstrate that: (1)
she engaged in a protected activity; (2) her enployer took an
adverse action against her; and (3) a causal link exists between
the protected activity and the enpl oyer's adverse action. Moore

v. Gty of Philadelphia, 461 F.3d 331, 340-41 (3d Cr. 2006); see

also Slagle v. County of Clarion, 453 F.3d 262, 265 n.5 (3d CGr

2006) (noting that analysis is identical for Title VII and PHRA
claims). As wth a claimfor gender discrimnation, if the
plaintiff establishes a prima facie case, the burden shifts to
the defendant to articulate a legitimate, nondiscrimnatory
reason for the enploynent action. |f the defendant satisfies
this burden, the burden then shifts back to the plaintiff to

denonstrate that retaliation was the real reason for the action
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Krouse v. Am Sterilizer Co., 126 F.3d 494, 500-01 (3d Gr

1997) .

To establish protected activity, the plaintiff relies
on: (1) her response to Chandler’s “Wasted Tine” email; (2) the
draft letter the plaintiff sent to Hove conpl ai ni ng about
Chandl er’s treatnent of her and ot her enployees; and (3) her
efforts to protect the rights of other enployees.

In order to establish protected activity for Title VII
and PHRA purposes, the plaintiff nust show that she either
participated in certain Title VIl proceedi ngs or opposed
di scrimnation made unlawful by Title VII and the PHRA. The
plaintiff nmust hold an “objectively reasonable belief” that the
activity she opposed is unlawful under Title VII. Moore, 461
F.3d at 341.

The Court is not convinced that the plaintiff engaged
in protected activity by responding to Chandler’s “Wasted Ti ne”
email or sending a draft letter to Hove. Neither email
referenced conduct that is nmade unlawful by Title VII or the
PHRA. Instead, the plaintiff articulated generalized grievances,
and at no tine did she reference her gender or suggest that the
conpl ai ned-of treatnent could have been notivated thereby. The
Court of Appeals for the Third Circuit has required nore than

“general conplaints of unfair treatnent” in order for a plaintiff
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to engage in protected activity. See, e.qg., Barber v. CSX

Distrib. Servs., 68 F.3d 694, 702 (3d G r. 1995).

The Court is also not persuaded that the plaintiff
engaged in protected activity by protecting the rights of other
enpl oyees. The plaintiff testified that on multiple occasions,
she resisted Chandler’s efforts to termnate certain enpl oyees or
reduce themto part-tine status, because those enpl oyees were
protected by the Fam |y Medical Leave Act. The plaintiff
expl ai ned that in those circunstances, she often encountered
“push back” from Chandl er, but in nbst cases, the enployees’
rights were ultimately not violated. PI. Dep. at 297-98. The
Court finds these facts to be consistent with the plaintiff’s
role as VP of Organi zational Devel opnent, which enconpassed the
supervi sion of conpany human resource functions. It is not clear
that by perform ng the human resource functions of her job, the
plaintiff was engaging in protected activity. Indeed, the
plaintiff described these activities as “routine” HR functions.
Pl.”s Dep at 286. Oher courts have concluded that HR
prof essionals do not engage in protected activity unl ess they
step out of their HRrole and engage in activity that is adverse

to their enployer. See, e.qg., Atkinson v. Lafayette College, 653

F. Supp. 2d 581, 598 (E.D. Pa. 2009) (collecting cases in context

of Fair Labor Standards Act and Title VII).
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Al though the Court is skeptical that the plaintiff
engaged in protected activity, it need not resolve this question
because it concludes that the plaintiff cannot establish a causal
connection between the purportedly protected activity and her
termnation.® Wth respect to the plaintiff’s response to
Chandl er’s “Wasted Tinme” email and her draft letter to Hove, the
record is clear that both of these events occurred after the
decision to elimnate the plaintiff’s position had been nade.

The task force proposal suggesting that the plaintiff’s position
be elimnated was dated Novenber 20, 2008. Before Thanksgi ving
2008, Chandl er informed his boss, Geer, that the plaintiff’s
position was anong those to be elimnated. The plaintiff’s
emai |l s to Chandl er and Hove, however, were not sent until January
and February 2009, respectively. No reasonable juror could

concl ude based on these facts that the plaintiff’s emails were
causally related to her term nation.

Simlarly, the record is not clear on the precise dates
when the plaintiff protected the rights of other enployees. In
their reply brief and at oral argunment, defense counsel stated
that these events occurred after Novenber 2008, when the decision
had been nmade to elimnate the plaintiff’s position. See Defs.

Reply at 37; Tr. of Oral Arg. on March 9, 2011 (“Tr.”), at 35.

°l't is undisputed that the plaintiff suffered adverse action
when she was term nat ed.
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Plaintiff’s counsel has not disputed this fact. Instead,
plaintiff’s counsel argues that the date when the decision was
made to termnate the plaintiff is not of consequence. |nstead,
the April 2009 date when the plaintiff was actually termnated is
the pivotal date, because the defendants could have changed their
mnd and not termnated the plaintiff. Tr. at 37-38.

The Court is not persuaded by the plaintiff’s argunent.
The plaintiff has cited no facts to suggest that the defendants
ever revisited their decision to terminate the plaintiff once it
had been nmade. |Indeed, all three of the defendants whose
positions were slotted for elimnation on Proposal 3 of the task
force recommendation were ultimately term nated as planned. No
facts in the record give rise to a causal connection between the
plaintiff's activities and her term nation.

The Court therefore concludes that the plaintiff has
failed to establish a prima facie case of retaliation. However,
as noted above, even if the plaintiff were able to establish a
prima facie case, the defendants have established a legitinmte,
non-di scrimnatory reason based on econom c notives.

Accordingly, the Court wll grant summary judgnent on the

plaintiff’s retaliation clains.?

The Court will grant summary judgnent on the retaliation
cl ai rs agai nst Hove and GALS for the additional reasons that
Chandl er, who termnated the plaintiff, was never enployed by
GALS. In addition, the plaintiff has cited to no evidence
suggesting that Hove was involved in the decision to termnate
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| V. Concl usi on

The plaintiff has failed to establish a prim facie
case of gender discrimnation or retaliation under Title VII and
the PHRA. Even if she could, the defendants have established a
legitimate, non-discrimnatory rationale for the plaintiff’s
termnation. The Court will grant the defendants’ notion for

summary judgnent on all clains.

An appropriate order shall issue separately.
the plaintiff. Indeed, Chandler testified that he did not
consult anyone at GALS - including Hove - about the decision to

termnate the plaintiff.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
MARY TRAPANI : ClVIL ACTI ON
V.
CREATW DE LOd STI CS SERVI CES,
LLC., et al. ) NO. 10-334
ORDER

AND NOW this 29" day of August, 2011, upon
consi deration of Defendants’ Mdtion for Summary Judgnment (Docket
No. 6), the plaintiff’s opposition, defendants’ reply thereto,
and after oral argunment on March 9, 2011, and for the reasons
stated in a nenorandum of today’'s date, |IT IS HEREBY ORDERED t hat
said notion is GRANTED. Judgnent is entered for the defendants

and against the plaintiff.

BY THE COURT:

/sl NMary A. MLaughlin
MARY A. McLAUGHLIN, J.
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