IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANKI E W LLI AVS, et al . ) Cl VIL ACTI ON
V.

SECURI TAS SECURI TY SERVI CES )
USA, | NC ) NO. 10-7181

VEMORANDUM

Bartle, J. August 17, 2011

Plaintiffs Frankie WIllianms, Kinberly Ord, and Matthew
Devi ne on behal f of thenselves and others simlarly situated have
filed this action against defendant Securitas Security Services
USA, Inc. ("Securitas") under 88 206 and 207 of the Fair Labor
Standards Act ("FLSA"). Securitas is a conmpany that supplies
security guards to its clients. Plaintiffs contend that they and
ot her security guards in Pennsylvania were deni ed wages,
i ncludi ng overtine wages, in violation of the FLSA. Before the
court is the notion of plaintiffs to certify conditionally a
col l ective action under 8 216 of the FLSA to include al
Securitas enpl oyees in Pennsyl vani a.

I .

FLSA viol ations affecting nultiple enployees may be
redressed in a collective action. 29 U S.C. 8§ 216(b); Hoffman-
LaRouche v. Sperling, 493 U S. 165, 169-71 (1989). Unlike

traditional class actions, however, each allegedly w onged
enpl oyee must elect to join the class of claimants. 29 U. S. C

§ 216(b). Due to this unique "opt-in" requirenent, FLSA



plaintiffs nmay be unable to identify other claimnts w thout the
benefit of notice to the putative class and di scovery. Sperling
v. Hoffman-LaRouche, 118 F.R D. 392, 406 (D.N.J. 1988), aff'd 862

F.2d 439 (3d Gr. 1988), aff'd 493 U S. 165 (1989). As a result,
in cases such as this, courts follow a two-step procedure in
determ ning whether to certify a collective action under § 216.

Parker v. NutriSystem Inc., No. 08-1508, 2008 W. 4399023, at *1

(E.D. Pa. Sept. 26, 2008).

At the first step, the court determ nes whether the
plaintiff has nmade a prelimnary showing that its clainms are
simlar to the clains of the nmenbers of the putative class. |[d.;

see Branble v. Wal -Mart Stores, Inc., No. 09-4932, 2011 U.S.

Dist. LEXIS 39457, at *13-*14 (E.D. Pa. Apr. 12, 2011). The
first step occurs early in litigation, typically before nuch

di scovery has occurred. Branble, 2011 U S. Dist. LEXIS at *14;

Bamgbose v. Delta-T Gp., Inc., 684 F. Supp. 2d 660, 667-68 (E.D
Pa 2010). At the second step, typically after the cl ose of
cl ass-rel ated di scovery, the court reconsiders class
certification in light of the facts devel oped in discovery.
Bangbose, 684 F. Supp. 2d at 668.

In this first stage of the analysis, before notice and
di scovery, we require only that the plaintiffs nake a "nodest
factual showi ng" that their clains are simlar to other potential

class nenbers. Snmith v. Sovereign Bancorp, Inc., No. 03-2420,

2003 W. 22701017, at *2-*3 (E.D. Pa. Nov. 13, 2003); see Parker,

2008 W. 4399023 at *2. In the context of FLSA collective
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actions, "simlarity" between class nenbers' clains neans that

t he class nmenbers share common "terns and conditions” of

enpl oynment, which nmay be shown through the existence of a "common
policy, plan, or practice.” Branble, 2011 U S Dist. LEXIS at
*15. On the other hand, evidence that each class nmenber's claim
will hinge on his or her "specific circunstances” wei ghs agai nst
conditional certification. 1d. W also consider whether the
plaintiffs and class nmenbers woul d use the sanme evidence to prove
their clains. Bangbose, 684 F. Supp. 2d at 668-69.

In recognition of the early stage of the case, we
require plaintiffs to nake only a "nodest factual show ng" of the
requisite simlarity. Smith, 2003 W. 22701017 at *2-*3. This
standard i s "undemandi ng" and "extrenely lenient,” but it is "not
non-exi stent." Branble, 2011 U S. Dist. LEXIS at *16; Parker,
2008 WL 4399023 at *2; Smith, 2003 W. 22701017 at *3. Thus,
plaintiffs nust cone forward with sone facts fromwhich the court
may infer simlarities between the plaintiffs' clains and those
of putative class nmenbers.

1.

Plaintiffs are three forner Securitas enpl oyees who
wor ked as security guards at varying tines between 2007 and 2010.
In their first amended conplaint, plaintiffs allege that
Securitas violated the FLSA by "know ngly suffering or permtting
Plaintiffs and the C ass nmenbers to perforni four kinds of work
wi t hout conpensation, nanely "job training work, pre-shift work,

post-shift work and uniform mai ntenance work." Under the FLSA,
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enpl oyers are required to pay at | east a specified mnimm hourly
wage to non-exenpt enployees for work they perform 29 U S. C

88 206(a), 213; De Asencio v. Tyson Foods, Inc., 342 F.3d 301,

306 (3d Gir. 2003). In their nmotion, plaintiffs seek to certify
a collective action of claimnts who can state clains on sone or
all of the grounds described in the first anmended conpl aint.

As noted above, plaintiffs contend that Pennsyl vania
Securitas enpl oyees were required to performjob training work
for which they were not conpensated. The facts before the court
reveal at least two kinds of training prograns at Securitas, an
initial orientation program conpleted before enpl oynent and ot her
trai ning prograns conpleted during enploynent. In a declaration
submtted with plaintiffs' notion, plaintiff Od stated that she
participated in an initial orientation at which she conpleted tax
forms, was fingerprinted, read and signed enpl oynent forns,
received a uniform received instructions on conpleting tine
sheets, and viewed work-related videos. The other two
plaintiffs, WIlians and Devi ne, do not nention the initial
orientation programin their declarations even though it appears
all Securitas enployees nust attend an orientation. Securitas
acknow edges that until January 2010, it did not conpensate its
Pennsyl vani a enpl oyees for tinme spent at its orientation program
It maintains that the initial orientation primarily confers a
benefit on the enpl oyee because it allows the enployee to

conpl ete certain Pennsyl vania |icensing requirenents.



At this early stage of the litigation, it appears the
orientation consists of, anong other things, training on
Securitas' internal conpany procedures and perfornmance
requi renents. Accordingly, we nmay infer enployees participate in

the program for Securitas' benefit. See Tenn. Coal, Iron & R R

Co. v. Muscoda Local 123, 321 U. S 590, 597-98 & n.11 (1944). On

the basis of Ord's declaration and Securitas' representations,
the court is satisfied that Ord's FLSA claimpertaining to the
initial orientation program arose froman enpl oynent practice

common to all Securitas enployees in Pennsylvania. See Branble,

2011 U.S. Dist. LEXIS at *15; Parker, 2008 W. 4399023 at *2.
Accordingly, the court will grant plaintiffs' notion to certify
conditionally a collective action of Securitas enpl oyees who did
not receive conpensation for attending Securitas' initial
orientation.

Ord's declaration also states that she "conpl eted
course work and forms for various work-related certifications and
was not paid for this work." Although her decl aration does not
say so explicitly, Od inplies that Securitas sponsored the
training to which she refers.? O the three plaintiffs, only Od
attests to having participated in training prograns during her

enpl oynent .

1. Od s declaration does not specify who sponsored these
progranms. An equally-plausible reading of her declaration is
that Ord "conpl eted course work and fornms for various worKk-
related certification" outside of work hours at a | ocal community
col |l ege or vocational training center
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I n opposition to the notion before the court, Securitas
submtted the declarations of other security guards and
adm nistrative staff fromacross the Comonweal th. Anmong the
security guards who submtted such declarations, sone reported
conpl eting Securitas training prograns and others stated they
el ected not to conplete those prograns. O the guards who did
pursue training beyond orientation, all stated that they were
conpensated for time spent on the training or conpleted that
training while perform ng other conpensated work. Thus, the
court is aware of only one person, Ord, who clains to have
conpleted a Securitas training programafter the start of
enpl oyment w t hout receiving conmpensation. Accordingly,
plaintiffs have not nade a nodest factual showing that Ord's FLSA
claimregarding training is simlar to a claimthat other
Securitas enpl oyees in Pennsylvania could state. Unlike the
initial orientation program there is no factual basis from which
to infer that all, nobst, or even many Securitas enpl oyees in
Pennsyl vani a were not conpensated for participating in training
after they were hired.

| V.

Plaintiffs also seek to certify a class of Pennsylvani a
enpl oyees who were required to perform unconpensated pre- and
post-shift work. As noted above, the FLSA requires enployers to
pay at |east a specified m ninumhourly wage for all work
performed. 29 U.S.C. 8 206. The FLSA does not require enpl oyers

to conpensate non-exenpt enployees for de mnims quantities of
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time spent working before and after shifts. A Departnent of
Labor regulation interpreting the FLSA states:

In recording working time under the Act,

i nsubstantial or insignificant periods of
ti me beyond the schedul ed worki ng hours,

whi ch cannot as a practical adm nistrative
matter be precisely recorded for payrol

pur poses, may be disregarded. The courts
have held that such trifles are de
mnims.... This rule applies only where
there are uncertain and indefinite periods of
time involved of a few seconds or m nutes
duration, and where the failure to count such
time is due to considerations justified by
industrial realities. An enployer may not
arbitrarily fail to count as hours worked any
part, however small, of the enployee' s fixed
or regular working tine or practically
ascertainable period of time he is regularly
required to spend on duties assigned to him

29 CF.R 8 785.47; see Anderson v. M. denens Pottery Co., 328

U S. 680, 692 (1946); De Asencio, 342 F.3d at 306. In

consi dering whether a particular task is de mnims, we analyze
"(1) the practical adm nistrative difficulty of recording the
additional tinme; (2) the aggregate anount of conpensable tine;

and (3) the regularity of the additional work." De Asencio, 342

F.3d at 306.

In the declarations they submtted, plaintiffs WIlians
and Ord say, "Wile enployed by Securitas, | regularly arrived at
work early and performed job-related tasks |ike receiving pass
down instructions, checking equipnment and nmeeting with
supervi sors before ny schedul ed shift start-tinme. 1 was not paid
for any of this pre-shift work.” Plaintiff Devine states that he

"wor ked before the start of [his] scheduled shift and was not



conpensated.” Devine adds that he "received pass-down

i nstructions and revi ewed post orders before the start of [his]
schedul ed shift." None of the plaintiffs identifies how much
time he or she spent on these activities before shifts during a
typi cal day, week, nonth, or year. Plaintiffs' declarations also
do not set forth whether this unconpensated pre-shift work
occurred at each client location to which they were assigned or
at only sone of those locations. Finally, none of the plaintiffs
states that he or she prefornmed unconpensat ed post-shift work of
any ki nd.

O her security guards' declarations state that the
anount of tine spent before and after shifts checking equi prment,
readi ng post orders, or conversing with other enployees varies
with the client location the enployee is guarding. At nmany
| ocations, Securitas provides only one shift of guards per day.
Yet even client locations with "24/7" coverage do not require
guards to relay "pass down" orders at each shift change. Wen
tasks such as relaying instructions, review ng post orders, and
checki ng equi pnent do occur, these activities typically occupy
between a few seconds and two or three mnutes.?

The basis of plaintiffs' own FLSA clains for unpaid
pre- and post-shift work is unclear, preventing any meani ngful

conparison with other Pennsylvania security guards. The tasks

2. Securitas enployees stated that these activities are often
performed during their shifts while they are being paid, and not
after or before their shifts.
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plaintiffs claimed to have prefornmed w thout pay before their
shifts consune plainly de mnims quantities of tinme and are not
required on every shift or at every client location. The
plaintiffs' declarations do not contain any facts from which the
court plausibly could draw di fferent inferences.

Mor eover, any FLSA clains that other nenbers of the
putative class may state for unpaid pre- and post-shift work
woul d depend on the client |locations to which each individual
guard had been assigned. As noted above, the declarations from
non-plaintiff security guards reveal that only certain client
| ocations require guards to relay "pass-down" orders, review
standi ng orders, or check equiprment. Determ ning whether the
putative class nmenbers were required or suffered to perform such
tasks before and after their shifts would require the court to
exam ne the working conditions, job requirenents, and customary
practices at hundreds of client sites fromacross the
Commonweal th.® Al Securitas guards in Pennsylvania do not share
t he sane conditions of enploynment, and we will not conditionally

certify a collective action in such circunstances. See Bangbose,

684 F. Supp. 2d at 669; Branble, 2011 U S. Dist. LEXIS at *15.

3. The plaintiffs' declarations do not say that they were
required to performunconpensated pre- and post-shift work at
every location where they perfornmed work for Securitas. They
al so do not |ist specific client |ocations where such work
occurred. Accordingly, the court cannot nerely limt the class
to all Securitas enpl oyees who worked at certain clients
facilities.
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V.

Finally, plaintiffs seek to certify conditionally a
cl ass of Pennsylvania Securitas enpl oyees who were required to
spend tinme outside of work maintaining their unifornms in order to
conply with Securitas' dress code. Under federal regul ations,
the "cost of furnishing and maintaining” uniforns that an
enpl oyer requires its enployees to wear "is deened to be a
busi ness expense of the enployer and such cost may not be borne
by the enployees to the extent that to do so would reduce the
enpl oyees' conpensation bel ow that required by the" FLSA 29
CFR 8 4.168(b)(1). This is not true, however, "where the
uni forns furnished are made of 'wash and wear' materials which
may be routinely washed and dried with other personal garnents,
and do not generally require daily washing, dry cleaning,
commerci al |aundering, or any other special treatnment.” 1d. at
8§ 4.168(b)(2).% 1f enployers provide their enployees with such
"wash and wear" uniforns, the Departnent of Labor interprets the
FLSA as not requiring enployees to be conpensated for tinme spent
mai ntai ning the unifornms. U S. DeP' T OF LABOR, FIELD OPERATI ONS
HanDBOx § 30c12(b)(5) (1988). |In adopting the regul ation, the

Department of Labor indicated it intended to harnoni ze the

4. The Department of Labor regul ation states that enployers need
not reinburse enpl oyees for maintaining uniforns that "do not
generally require daily washing, dry cleaning, conmerci al

| aundering, or any other special treatnent.” 29 CF.R

8§ 4.168(b). The Departnent of Labor Field Operations Handbook
purports to narrow this exception by adding that the enpl oyer

al so may not "require ironing." U S. DeP T OF LABOR, FIELD OPERATI ONS
HanbBoox § 30c12(b)(2) (1988) (enphasis in original).
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requi renent that enployers bear the cost of caring for uniforns
with the de minims cost and tinme for enployees to maintain "wash
and wear" uniforns. Wash-and-War Uniform Costs, 48 Fed. Reg.
49757 (Cct. 27, 1983).°

Based on the record, it is possible that Securitas told
Pennsyl vani a enpl oyees they must iron their unifornms. Undated
Securitas training materials explain that "Itenms of personal
attention relative to proper appearance and deneanor of Securitas
officers include the following: clean uniforns — neatly
pressed.” Another passage in the sane materials states that
enpl oyees shoul d consider "[t]he crispness of the uniform™ A
second Securitas training docunent states uniforms should "be
kept clean, unwinkled and in good condition,” which includes
pol i shed shoes. This second docunent criticizes a cartoon of a
Securitas enpl oyee for not wearing "a clean, pressed shirt."
Al t hough the Securitas enpl oyee handbooks from 2006, 2008, and

2010 state only that uniform conmponents nmust be "kept clean and

5. The | aw governing FLSA clains for time spent maintaining
enpl oyer-i ssued unifornms nay be nore conpl ex than our discussion
here suggests. Courts considering facts very simlar to those
presented here have concluded that under the Portal-to-Portal
Act, enployers are not required by the FLSA to conpensate
security personnel for tine spent maintaining uniforns. See 29
US C 8§ 254(a); Schwartz v. Victory Sec. Agency, LP, No. 11-489,
2011 W 2437009, at *4-*5; Musticchi v. Gty of Little Rock,
Ark., 734 F. Supp. 2d 631, 633-35 (E.D. Ark. 2010). These cases
do not consider the Departnent of Labor regulations. Gven the
stage of the case and the conclusion we reach below, we find it
unnecessary to reconcile the Departnment of Labor interpretation
of the FLSA and the cases applying the Portal -to-Portal Act.
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neat," enpl oyees exposed to these training materials nmay have
concl uded they were required to iron their uniforns.?®

Plaintiffs have not nade even a nodest factual show ng
that all Securitas enployees in Pennsylvania have simlar clains
for tinme spent maintaining their uniforns. Securitas enpl oyees
explain that they wear a variety of unifornms depending on the
need of the particular client whose facility they are guardi ng.
Sonme clients require Securitas guards to wear a uniformreferred
toas a "mlitary-style"” uniformor alternately as a "hard | ook"
uniform This uniformconsists of a shirt, pants, "bonber"-style
jacket, tie, and belt. Oher clients request Securitas guards
wear a "l obby | ook" or "soft |ook"” uniform which consists of a
shirt, pants, a blazer, and a tie. Many, possibly all, of the

el enents in each style of uniformare "wash and wear," meani ng
that the enpl oyee may wash and dry those uniformel enents in
standard cl ot hes washi ng nachi nes and clothes dryers. In
addition to these two standard unifornms, sone clients require
Securitas guards to wear "non-standard" unifornms. One exanple of
a non-standard uni formreferenced by an enpl oyee consisted of a
pol o shirt provided by either Securitas or the client, and bl ack

pants and bl ack shoes supplied by the enpl oyee. At sone

Securitas client sites, enployees are not required to wear any

6. Plaintiffs do not say whether they personally saw t hese
training materials. G ven the conclusion we reach bel ow, we
ignore the possibility that no Securitas enpl oyee in Pennsylvani a
ever saw the training materials plaintiffs submtted with their
not i on.
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uniformat all and wear instead their own business-casual
clothing. The array of uniforns worn by Securitas personnel
suggests that the time involved in cleaning those uniforns wll
vary fromguard to guard.

Mor eover, no one who submtted a declaration to the
court, including the plaintiffs,’” has stated that Securitas
required unifornms to be ironed, comrercially cleaned, or
| aundered with a particular frequency. Those guards who do iron
their unifornms do so with differing levels of regularity. Sone
guards dry clean the "I obby | ook" blazer and the "mlitary | ook"
j acket, al though others said they did not have those itens
cl eaned comercially. The guards that do have the jacket or
bl azer cl eaned professionally do so at varying intervals.® Based
on the facts before the court, the frequency with which uniforns
are cleaned and ironed is entrusted to the individual enployee's
di scretion and, as a result, varies from enpl oyee to enpl oyee.

Thus, the court sinply cannot infer that Securitas enpl oyees have

7. In their declarations, Wllianms and Ord say that they were
"required to clean and maintain [their] unifornfs] pursuant to
the Securitas dress code and uniform policies. [They] regularly
washed and ironed sone parts of [their] uniforn{s] and took
others to the cleaners.” Notably, WIllians and Ord do not say
that ironing or dry cleaning of any article was required by the
Securitas dress code and uniform policy or by any Securitas
manager or supervisor. Plaintiff Devine states that he was
required to clean and nmaintain the uniformhe was given by
Securitas, and that he cleaned and maintained it in accordance
with Securtias' policies. Devine fails to state any actions he
took to maintain his uniformin accordance with the policy.

8. One guard reported washing his "l obby | ook"™ blazer at hone,
suggesting it also nmay be made of "wash and wear"” materi al
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simlar clains for unconpensated tinme spent maintaining Securitas
uni forms. Bangbose, 684 F. Supp. 2d at 670.
Vi .
Accordingly, we will grant the notion of plaintiffs to
certify conditionally a collective action of all Securitas
enpl oyees in Pennsylvania who attended the initial orientation
program on an unpaid basis. W wll deny the notion in all other

respects.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANKI E W LLI AVS, et al . ) Cl VIL ACTI ON
. )
SECURI TAS SECURI TY SERVI CES )
USA, | NC ) NO. 10-7181
ORDER

AND NOW this 17th day of August, 2011, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of plaintiffs for conditional
certification pursuant to 29 U S.C. 8§ 216(b) is GRANTED in part
and DENIED i n part;

(2) to the extent plaintiffs' nption requests
conditional certification of a class of all Pennsylvani a
enpl oyees of defendant Securitas Security Services USA, Inc. who
attended an unpaid orientation programat the beginning of their
enpl oynment, the notion is GRANTED

(3) the parties, on or before August 30, 2011, shal
jointly submt for court approval a formof notice to be
distributed to all of defendant's Pennsyl vani a enpl oyees
describing their right to participate in this collective action;

and



(4) the notion of plaintiffs is DENIED in all other
respects.

BY THE COURT:

[s/ Harvey Bartle III




