IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
ROBERT DADDI O, et al. ) ClVIL ACTI ON
V. :
THE A.I. DUPONT HOSPI TAL FOR

CHI LDREN OF THE NEMOURS )
FOUNDATI ON, et al . : NO. 05-441

VEMORANDUM

McLaughlin, J. August 12, 2011

This action arises fromthe death of the plaintiffs’
two year old son, Mchael. This case was filed against ten
def endants on February 1, 2005. Eight of the defendants were
term nated by October of 2008. On August 21, 2009, the Court
granted summary judgnment in favor of the two renmining defendants
—the Nenours Foundation and Dr. WIlliaml. Norwood. The two
defendants filed their bill of costs against the plaintiffs on
Novenber 18, 2009. On Novenber 24, 2010, the United States Court
of Appeals for the Third Circuit affirnmed the grant of summary
judgnment. On Decenber 6, 2010, the defendants re-filed their
bill of costs against the plaintiffs, seeking $18,535.18. The
plaintiffs filed objections to the bill of costs. On June 1
2011, the clerk taxed costs against the plaintiffs in the anount
of $15, 240. 68.

On June 3, 2011, the plaintiffs filed a notion to

vacate the clerk’s taxation of costs. The plaintiffs argue that



t he defendants are not entitled to the follow ng costs: (1) pro
hac vice fee; (2) cost of producing transcripts; (3) wtness
fees; (4) costs of photocopying and exenplifications; and (5)
phot ocopy costs of Mark D. Villanueva.! The plaintiffs also
argue that the Cerk failed to consider their inability to pay
t he costs.

The taxing of costs is governed by Fed. R Cv. P.
54(d) (1), which provides in relevant part:

Except when express provision therefore is
made either in a statute of the United States
or in these rules, costs other than
attorneys’ fees shall be allowed as of course
to the prevailing party unless the court
otherwi se directs. . . . On notion served
within 5 days thereafter, the action of the
clerk may be reviewed by the court.

The Rule limts the rei nbursable costs to those enunerated in 28
US C 8 1920, specifically:

1) Fees of the clerk and marshal; (2) Fees
for printed or electronically recorded
transcripts necessarily obtained for use in
the case; (3) Fees and di sbursenents for
printing and wi tnesses; (4) Fees for
exenplification and the costs of making
copies of any materials where the copies are
necessarily obtained for use in the case; (5)
Docket fees under section 1923 of this title;
(6) Conpensation of court appointed experts,
conpensation of interpreters, and sal ari es,
fees, expenses, and costs of special
interpretation services under section 1828 of
this title.

1 M. Villanueva was counsel for the Nemours Foundati on

for the majority of the proceedi ngs.
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The Cerk of Court is charged with taxing costs, but
“the [district] court may review the clerk’s action.” Fed. R

Cv. P. 54(d)(1). A district court’s review of the clerk's

deternmination of costs is de novo. In re Paoli R R Yard PCB
Litig., 221 F.3d 449, 461 (3d Cr. 2000). There is a “strong

presunption” that costs are to be awarded to the prevailing
party. 1d. at 462. “Only if the losing party can introduce

evi dence, and the district court can articulate reasons within

t he bounds of its equitable power, should costs be reduced or
denied to the prevailing party.” |d. at 462-63, 468. Thus, if a
district court, within its discretion, denies or reduces a
prevailing party's award of costs, it nust articulate its reasons

for doing so. In re Paoli, 221 F.3d at 468.

The Court will consider each objection | odged by the

plaintiffs seriatim

A Pro Hac Vice Fee

The plaintiffs claimthat the defendants are not

entitled to the $40.00 pro hac vice fee for M. Hudgins. The

clerk disallowed the pro hac vice fee when it taxed costs in this

matter. The defendants concede that this cost is not taxable and
admt that they m stakenly included it in their calculation.

This objection is noot.



B. Transcri pt Fees

The plaintiffs object to the inclusion of $7,061.76% in
transcript fees because the case was consolidated with twel ve
others for discovery purposes. They argue that the costs of the
pre-trial deposition and hearing transcripts should be divided
evenly anong the different cases. The defendants argue that the
award was proper and that only certain aspects of the case were
consol i dated for discovery.

Transcri pt fees are recoverable where the transcripts
are “necessarily obtained for use in the case.” 28 U S.C. § 1920

(2); see also Montgonery County v. Mcrovote, No. 97-6331 2004 W

1087196 at *4-5 (E.D. Pa. 2004).

This case was resolved on a notion for sunmary j udgnment
by the defendants. In rendering its opinion on sunmary judgnent,
the Court relied upon the deposition transcripts of Drs. Hannan
and Norwood, in addition to the transcripts fromvarious pre-

trial hearings. See, e.qg., Daddio v. A.l. duPont Hosp. for

Children, 650 F. Supp. 2d 387, 393-400, 405, 408 n. 18 (E. D. Pa.
2009). The transcripts were necessarily obtained for use in this

case. The case had a conplex pre-trial procedural history that

2 The clerk calculated this figure based on (1) $1,503.00
in transcript fees fromM. Villanueva; (2) $2,077.00 in court
report fees fromM. Villanueva; and (3) $3,482.76 in transcript
fees. In calculating transcript fees, the clerk disallowed
$1,800.00 in expert witness fees. Aff. of Sarah Lynn Petrosky,

Ex. E., Daddi o Docket 215; Id. at Ex. B
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spanned nearly four years with nunmerous pre-trial notions,
including multiple Daubert notions that relied on the pre-trial
testimony of expert wtnesses. Gven these facts, the
transcripts were reasonably necessary to the case and are
properly taxabl e.

The plaintiffs argue that the costs of the transcripts
shoul d be divided by thirteen because this case was consol i dated
with twelve others for various discovery issues.® The plaintiffs
cite no authority for this proposition. Mreover, the cases were
not part of a class action, nor were they consolidated for trial.
Further, the defendants’ bill of costs already discounts the
costs of transcripts where there was an agreenent to conduct
joint discovery. See Aff. of Sarah Lynn Petrosky, Daddi o Docket
215, Ex. B. The plaintiffs have not nade any specific objection
to these cal culations. Accordingly, the transcript costs are al

properly taxable.

C. Wt ness Fees

28 U.S.C. 8 1920(3) specifically authorizes the clerk
to tax wtness fees. This statute incorporates by reference

28 U.S.C. 8 1821, which limts witness attendance fees to $40. 00

3 The parties agreed to conduct joint discovery to
reduce certain costs. However, neither party has specifically
al l eged the extent of the agreement or what discovery costs would
be split.



per day. Crawford Fitting Co. v. J.T. G bbons, Inc., 482 U S.

437, 442 (1987). The plaintiffs object to the taxation of
witness fees in the amount of $160.00,“ arguing that the

W tnesses’ testinony was relevant in the other twelve cases, thus
the fees should be reduced. This argunent fails for the sane
reason as the objection to the transcript fees. The w tnesses
for whom the defendants seek fees are not the w tnesses for whom
t hey concede shared di scovery. Absent an allegation that there
was an agreenent to share these specific costs, there is no
reason to divide the witness fees. Because the w tnesses’
testinony was relevant in this case, their fees are properly

t axabl e.

D. Copyi ng
The plaintiffs also contest the taxation of costs
associ ated wi th phot ocopyi ng. The photocopyi ng expenses are
divided into two categories: photocopying of papers associ ated
with the case and exenplification —the production of exhibits to
be used at trial.
28 U.S.C. 8 1920(4) provides for taxation of “fees for

exenplification and copies of papers necessarily obtained for use

4 The defendants initially sought three $40.00 fees and
one $1,800.00 fee for Dr. Hyde. The clerk reduced the fee for
Dr. Hyde to $40.00 based on 28 U. S.C. § 1821. Neither party
contests this reduction, so | do not address it in this
menor andum



in the case.” The plaintiffs argue that the clerk’s award of
$2,861. 75 for copying and $5,152. 17 for exenplifications is

i nproper because (1) the majority of photocopying costs are not
recoverable and (2) the defendants have not sufficiently item zed

their costs.

1. Phot ocopyi ng

| nsofar as the plaintiffs argue that the majority of
phot ocopyi ng costs are not recoverable, they m sconstrue the
applicable case | aw on taxation. 8§ 1920(4) specifically states
that copying and exenplification costs for papers necessarily
obtained for use in the case are taxable. See also Fed. R Civ.
P. 54(d) (“costs shall be allowed as of course to the prevailing
party.”). This statutory provision explicitly allow ng for
copying costs creates a “strong presunption” that the costs are

taxable. 1n re Paoli, 221 F.3d 462. \Were photocopyi ng costs

are for docunents necessarily obtained for use in the case, they
are taxable and, contrary to the plaintiffs’ assertions, there is

no “cl ear precedent” which holds ot herw se.?®

> The plaintiffs cite Levin v. Parkhouse, 484 F. Supp.
1091, 1096 (E.D. Pa. 1980) for the proposition that “the law is
clear that not every act of photocopying results in a taxable
cost.” This |anguage does not appear anywhere in the opinion,
nor does the opinion suggest this principle of law. Rather, in
that case, the court did not allow the taxation of costs
associ ated wi th phot ocopying | egal research, since such costs are
nore anal ogous to attorney’s fees and are a “cost of doing
business.” 1d. at 1096.




The plaintiffs also argue that the defendants have not
sufficiently item zed their copying costs. The defendants
contend that they are not required to |ist each docunent that was
copied and that an attestation fromcounsel is sufficient to
val idate claimed costs.®

Whet her or not photocopyi ng costs are taxabl e depends
on the nature of the itemcopied —itens that are necessarily
obtained for use in the case are taxable, but itens obtained for

t he conveni ence of counsel are not. Her bst v. Gen. Accident Ins.

Co., No. 97-8085, 2000 W. 1185517, at *2 (E.D. Pa. 2000); Nugget

Dist. Coop. v. M. Nugget, Inc., 145 F.R D. 54, 57 (E. D. Pa.

1992). The party seeking costs for copying nmust provide evidence
of the material copied so the court can determ ne whet her each
copy was in fact necessary. Were the prevailing party does not
provide an item zed description of the copying, Judges on this
Court have disall owed or reduced the costs because they were

unabl e to determ ne whether the costs were necessary.’ For

6 The defendants cite Schauffler v. United Assoc. of
Journeynen and Apprentices of the Pipe Fitting Indus. of the U S.
and Canada, 246 F.2d 867 (3d Cr. 1957) for the proposition that
counsel’s attestation of the validity of costs is given great
wei ght. However, Schauffler dealt with costs awarded at the
di scretion of the court in a contenpt proceedi ng and does not
reference the substantiation of costs with an affidavit from
counsel ' s attorney.

" There is no Third Crcuit precedent on the degree of
specificity with which a party nust enunerate its copying costs.



exanple, in Montgonery County v. Mcrovote, the prevailing party

submtted a bill for photocopying that listed the dates of the
copies and the rate that was charged, but did not describe the
docunents that were copied. No. 97-6331, 2004 W. 1087196, at *8
(E.D. Pa. 2004). In rendering its decision, the court stated
that an affidavit fromcounsel averring that the copies were
necessary was “conclusory” and “d[id] not assist the court” in
determ ning the nature of the docunents. 1d. The court held
that, in the absence of descriptions of the docunents, it could
not deci de whether the docunments were necessary and it reduced

the costs by fifty percent. 1d.; see also Elliot, Reihner,

Si edzi koski, & Egan, P.C. v. Richter, No. 96-3860, 2000 W

427377, at *4 (E.D. Pa. 2000)(reducing award where item zation
was nerely a chart with dates and anobunts but no description of
what was copi ed); Herbst, 2000 WL 1185517, (disallow ng copying
costs where party provided receipts for copies, but neither
item zed those copy costs, nor denonstrated how many sets of

copi es were nmade); Morgan-Mapp v. George W Hill Corr. Facility,

No. 07-2949, 2009 W 1035141, at *3 (E. D. Pa. 2009)(identifying

date and nunber of copies w thout describing the docunents was

insufficient); Ass’n of Mnority Contractors & Suppliers, Inc. V.

Halliday Props., Inc., No. 97-274, 1999 W. 551903, at *4 (E.D.

Pa. 1999) (sane); Yudenko v. Guarinni, No. 06-4161, 2010 W

2490679, at *2 (E.D. Pa. 2010) (disallow ng costs because



“al t hough defendants provided receipts for the photocopying, they
do not provide a description of the photocopi es obtained.”).
The Second Circuit has al so endorsed this standard,
hol ding that where a party did not item ze photocopy costs or
expl ain why they were necessary, it was not an abuse of

discretion for the district court to reduce them Uni ted States

v. Merritt Meridian Constr. Corp., 95 F.3d 153, 173 (2d G

1996); Whitfield v. Scully, 241 F.3d 264, 271 (2d Gr

2001) (reaffirmng the court’s holding in Merrit). The Fifth
Circuit’s precedent on this issue is also simlar to that of the

district courts within this circuit. See Fogl eman v. ARAMCO, 920

F.2d 278, 286 (5th Gir. 1991).°8

8 By contrast, other courts have enployed a | ess rigorous
standard as to the degree of specificity required. For exanple,
the Seventh Circuit requires only that the “docunentation
establishes that the[] were copies made for this case for its
attorneys and billed in the normal course with the docunents

comng in.” Northbrook Excess and Surplus Ins. Co. v. Procter &
Ganble Co., 924 F.2d 633, 643 (7th Gr. 1991); see also Mwitz v.
First Nat. Bank of Chicago, 982 F. Supp. 571, 577 (N.D.111.,1997).

This standard does not demand descriptions of the docunents, but
rather that the copies be related to the case. Further, the
Seventh Grcuit has accepted affidavits fromcounsel attesting to
the nature of the docunments as sufficient to establish costs as
taxable. See MT. Bonk Co. v. MIton Bradley Co., 945 F.2d 1404,
1410 (7th Gr. 1991) The Sixth Grcuit has al so accepted an
attestation fromcounsel as sufficient to verify copying costs.
BDT Prods. v. Lexmark Int'l, Inc., 405 F.3d 415, 420 (6th G
2005). Additionally, the Tenth Grcuit has stated that “the
burden of justifying copy costs is not “a high one” and that a
prevailing party need not justify each copy it nmakes. Case v.
Unified Sch. Dist. No. 233, 157 F.3d 1243, 1259 (10th Cr. 1998).
See also Inre Wllians Sec. Litig. WCG Subclass, 558 F.3d 1144,
1149 (10th Gr. 2009).
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The Court is persuaded that the standard used by
district courts in this circuit and by the Second Crcuit is the
correct one. Wthout a description of the docunents, the Court
cannot deci de whether they were necessarily obtained for use in
the case. Here, the defendants have provided the foll ow ng
docunents to the Court: (1) an affidavit of counsel attesting to
costs; (2) a list of dates and anpbunts, but not descriptions, for
phot ocopi es totaling $2,861.75; (3) an invoice in the anmobunt of
$122. 26 from defendants’ printing conpany. Based on the
information provided —nerely dates and the rate charged —it is
i npossi ble to determ ne whether the copies were necessary.

Therefore, they are not taxable.

2. Exenplificati on Copy Costs

The plaintiffs also challenge the taxation of
exenplification costs. Exenplification costs are specifically
taxabl e under 28 U S.C. § 1920(4) where they are necessarily
obtained for use in the case. The sane standard governing
phot ocopi es governs copies and exenplification, meaning that the
prevailing party nust provide the court with evidence of the
materi al copied so the court can determ ne whet her each copy was
in fact necessary. Herbst, 2000 W. 1185517, at *2. The
prevailing party is “not expected to provide a detailed

description of every piece of paper copied, [but] it is expected
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to provide the best breakdown of the copied material obtainable
fromits records.” Mcrovote, 2004 W. 1087196, at *7(citations
omtted).

Here, the defendants have included a detailed |ist of
t he docunents and other records that were produced for
exenplification. The degree of specificity is sufficient to
allow the court to determne the nature of the docunments and
whet her they were necessarily obtained for use in the case.
28 U.S.C. 8 1920(4). The list is itemzed with explicit
descriptions of the itens used for exenplification. The itens
listed include exhibits for use at trial, subpoena records, and
nmedi cal records that were relevant to the case. Unlike the |ist
of photocopi es, which includes only dates and anounts, the |ist
of exenplifications includes specific descriptions of docunents
that were necessary to the case. Cf. Mcrovote, 2004 W. 1087196,

at *7-8; Morgan- Mapp, 2009 WL 1035141, at *3. This case was

conplex with a significant nunber of exhibits and a vol um nous
pre-trial record. Gven these facts, the exenplification costs
are reasonable. The specificity wth which defendants have

item zed the costs is sufficient to prove that the costs were for
itens necessary to the case. Accordingly, they are properly

t axabl e.
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3. Vil |l anueva Phot ocopi es

The plaintiffs object to the inclusion of $1,494.50 in
Vil | anueva’ s phot ocopying costs. In the taxation of costs, the
clerk disallowed this clainmed expense because it was not
sufficiently specific. |In their notion opposing vacation, the
defendants did not contest the exclusion of these copying costs.
Thus, while the Court is enpowered to conduct a de novo review of
the bill of costs, it appears that defendants do not object to
this disallowance and that it is not in dispute. Accordingly,
the issue is noot.

In any event, these copies are not properly taxable.
The defendants have produced only one docunment — a spreadsheet -
which lists $1,494.50 in photocopy costs for Villanueva. The
def endant s have adduced nothing further in support of these
costs.® Although it is reasonable to assune that Villanueva
sust ai ned sone phot ocopy expenses in the course of litigation, it
is inpossible to determ ne whether the costs for which he seeks
rei nbursenent were necessary to the case or nerely for

conveni ence of counsel.

° By contrast, the defendants did provide invoices
specifically identifying the transcript and court reporter fees
that Vill ananueva sustained. See Resp. to Pl.’s Mdt. in Opp. to
Def.”s Bill of Costs, Daddi o Docket No. 217, Ex. D
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4. lnability to Pay

The plaintiffs’ final contention is that it is unfair
that they have to pay the defendants’ costs because they have
limted financial resources and are unable to pay. Although a
court may consider a party’'s “potential indigency or inability to
pay the full measure of a costs award |evied against [it],” the
court may not consider “relative disparities in wealth” between

the parties. 1n re Paoli, 221 F.3d at 468; Reger, 599 F.3d at

289.

Here, the parties have introduced no evidence that they
are indigent or otherw se unable to pay the full anmount of the
costs. Instead, the plaintiffs have nerely alleged that M.
Daddio is a state trooper and that the plaintiffs are a young
coupl e of nodest neans. Even if the Court takes these statenents
as true, they nerely establish a disparity in wealth, not
i ndigence or inability to pay. See Reger, 599 F.3d at 289
(“rejecting the . . . argunent that disparity of wealth should be
considered in inposing costs.”) There is nothing in the record,
such as financial records, affidavits, or tax returns that
establish it would be inequitable to i npose costs on the
plaintiffs. In the absence of evidence establishing indigence or

inability to pay, the Court cannot refuse to tax costs. See In

14



re Paoli, 221 F.3d at 464. Here, there is no evidence of
i ndi gence, therefore the costs are taxable against plaintiffs.

An appropriate Order shall issue separately.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
ROBERT DADDI O, et al. ) ClVIL ACTI ON
V. :
THE A.I. DUPONT HOSPI TAL FOR

CHI LDREN OF THE NEMOURS )
FOUNDATI ON, et al . : NO. 05-441

ORDER

AND NOW this 12'" day of August, 2011, upon
consideration of the Plaintiffs’” Mtion to Vacate the Cerk’s
Taxation of Costs (Docket No. 224)and the defendants’ opposition
thereto, I T IS HEREBY ORDERED that costs of $12,378.93 are taxed
in favor of defendants and against the plaintiff’s for the

reasons stated in a nenorandum of |aw bearing today’ s date.
BY THE COURT:

/sl Mary A. McLaughlin
MARY A. McLAUGHLI N, J.
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