IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVI D JONES : CIVIL ACTI ON
V. :
FOOD FOR ALL, INC., et al. : NO. 10- 5555
MENORANDUM
Dal zel I, J. July 11, 2011

Plaintiff David Jones has sued his fornmer enployer,
Food for All, Inc., and his former supervisor, David Dobson
(collectively, “Food For All” or “defendants”), for enpl oynent
di scrimnation pursuant to 42 U.S.C. § 1981. Specifically, he
clainms that defendants retaliated against himfor engaging in a
protected activity (Count 1), discrimnated agai nst hi mbased on
his race (Count I1), and subjected himto a hostile work
environnent (Count 111).

Def endants have noved for summary judgnent, and Jones
has responded and included a Statenent of Facts. Defendants

contend that Jones cannot establish a prina facie case for his

clainms and that they had a legitimte, nondiscrimnatory reason
for termnating his enploynment. Jones argues that defendants’
proffered reasons for firing himare pretextual.

For the reasons we discuss in detail below, we wll

deny defendants’ noti on.

Fact ual Background*

YW will recite the facts, supported by evidence, that are nost
favorabl e to the non-noving party.
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Plaintiff David Jones is an African-Anerican nmal e who
began wor ki ng for defendants on June 15, 2009. Conpl. T 11-12.
Jones worked for defendants for about ten nonths. 1d. T 13.
Jones worked as a | aborer and perfornmed physical and manual tasks
as requested. 1d. T 14. Dobson fired Jones on April 8, 2010.
Id. 1 16. During Jones's enploynent, he was supervised by a
Caucasi an nmal e named Daut Dahirai, who was also referred to as
"David Tariq" or "Happy Hands." PlI. Resp., Ex. N at 7-9. Jones
and ot her bl ack enpl oyees were brought in to Food for All froma
wor kf orce devel opnent program were pre-qualified for hire, and
did not have to go through an interview process because Dobson
agreed to hire themas part of the program [d., Ex. L at 70-73.

When Dobson hired him he told Jones that Jones woul d
be reporting to Dahirai and that he should report any problens to
Dahirai. 1d., Ex. Kat 32; see also Ex. B (Steve Fai son, an
enpl oyee of defendants, certifying that Dahirai was a
supervisor); Ex. C (Ernest Sutton, an enpl oyee of defendants,
certifying that Dahirai was a supervisor). Dobson told Jones to
do whatever Dahirai told himto do and to follow his orders.
Id., Ex. K at 55-56.

Dahirai confirned that over the last four years of
enpl oynent with defendants he worked forty hours per week on
average. |d., Ex. N at 12-13. Jones and ot her enpl oyees worked
at multiple property |ocations where Dahirai supervised them
Id., Ex. Kat 60. Dahirai sent Jones hone at | east tw ce when he

was dissatisfied with Jones's work. Id. at 126. Dahira
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testified that he could send enpl oyees hone after getting
perm ssion from Dobson, and stated that he was personally
responsi ble for reporting work progress to Dobson. 1d., Ex. N at
26- 27.

According to Jones and his coworkers -- Steve Fai son
Ernest Sutton, and Naim Scott -- Dahirai was a blatant racist who
constantly nade racist statenents to them For exanple, Dahirai
frequently called the African-Anericans working for defendants
"nigger" -- sonetinmes on a daily basis -- told themthat they
live in the projects and sold drugs, referred to bl acks as only
bei ng good for drug dealers, and told Jones that he should go
find him"a black girl so | can freak her for ten hours because
you're all real cheap”. Dahirai also reportedly stated that he
was "tired of working with you people,” asked "[h]ow nmany kids do
you have, like fifteen kids?," said "you people are poor," "you
peopl e are al ways broke," asked if blacks "shit in a bucket," if
t he bl ack enpl oyees were high, how nuch noney black girls charge
for sexual favors, and inquired whether "[y]ou know any bl ack
prostitutes I can fuck?" 1d., Ex. B 6-8, 13; Ex. C 7-9, 15-16;
Ex. E 9-11; Ex. K at 56, 62, 67, 76. Dahirai is said to have
made these derogatory statenents on a weekly or daily basis.
Jones testified he heard Dahirai use the word "nigger" at | east
four or five tines. 1d., Ex. K at 62.

Jones conpl ai ned to Dobson about Dahirai's raci st
remar ks on many occasi ons, and Dobson told Jones that he woul d

fix the problem but Dahirai's behavior did not change. 1d. at
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56-57, 59, 80-84. Faison, Sutton, and Scott attested that Dobson
was aware of Dahirai's treatnent of the black enpl oyees, but did
nothing to reprimand or discipline Dahirai. 1d., Ex. B f 13; Ex.
C1 16; Ex. E T 16-17.

On April 6, 2010, Jones was working on a house in the
Chestnut H |l area in Philadelphia. 1d., Ex. Kat 86-87. He
| eft for lunch and when he returned he received a phone call from
Melissa in the Food For Al office informng himthat his son's
school had called and Jones had to | eave work. Id. at 87.
Mel i ssa asked himif he wanted to | eave and Jones said yes and
left. Id.

When Jones returned to work on April 7, 2010, Dobson

did not nention the fact that Jones had left work early the day

before. 1d. Dobson held the regular norning neeting that Jones,
Sutton and Faison attended. 1d. at 91. Wen the neeting was
over, they each left to neet at the stables. Id., Ex. L at 128.
Jones pulled around to the stables in a golf cart. 1d., Ex. K at

93. As Jones drove the cart up to the stables, Dahirai began
cursing at Jones and wal king toward him |d. at 87. \Wen
Dahirai was close to Jones, he spit in his face. Id. Then

Dahi rai picked up a shovel and notioned as if he was about to hit
Jones with it. |1d. at 88. Dobson observed this exchange, and
Jones said, "Dobson, did you just see himjust spit in ny face,
cuss nme out and | thought he was going to hit ne wwth a shovel."
Id. M. Dobson responded, "You shouldn't have been sitting down.

You shoul d have been doing sone work." 1d. at 104.
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Jones worked only a half day on April 7, 2010 because
he had al ready asked for, and received, permssion to | eave early
to pick up his son’s report card fromschool. 1d. at 109-10.
That night, Jones informed Dobson that he would not be com ng
into work the next day because he intended to go to the police
station to press charges against Dahirai. 1d. at 88. At the
police station Jones |earned that the police would only be able
to charge Dahirai with a m sdeneanor, and Jones deci ded not press
charges. |d. at 112. The follow ng day, Jones went to the
office to collect his check where he al so received his
termnation letter. 1d. at 89.

Dobson clains that he did not fire Jones because of the
incident with Dahirai, but that the incident inspired himto
create a negative absence cal endar on April 7, 2010 for Jones.
Id., Ex. L at 163-164. Dobson testified that Jones m ssed work
thirty-five tinmes between Cctober of 2009 and April of 2010.

Def. MSJ, Ex. C. Dobson also knew by April 8, 2010 that Jones
had threatened to file a lawsuit. Pl. Resp., Ex. L at 156:6-7
("This isn't a reason to cone to work -- | don't knowif it's a
valid excuse that you want to file a lawsuit -- that you don't
show up at work"). Dobson clains that after deliberating for two
days after he saw the absence cal endar, he decided to |l et Jones

go for "excessive absenteeism" |d. at 157.

1. Analysis?

2 Summary judgnent is appropriate “if the novant shows that there
IS no genuine dispute as to any material fact and the novant is

entitled to judgnment as a matter of law” Fed. R Civ. P. 56(a).
Whenever a factual issue arises which cannot be resol ved w thout
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Def endants nove for summary judgnment agai nst Jones on
all counts of the conplaint, claimng that he cannot denonstrate
a genuine issue of material fact to support his clains that
def endants di scrim nated agai nst hi m because of his race,
retaliated against himfor engaging in protected activity, or
fostered a hostile work environnment. Def. MSJ at 8. Jones
responds that defendants' behavior is such an extrene exanple of
all three fornms of discrimnation that sumary judgnent is
unwarranted on any of his clains.

Because federal courts apply the sanme test to 42 U S. C
8§ 1981 race discrimnation clains as they do to Title VII clains,
our analysis under 8 1981 is the sane as it would be under Title

VIl. Witmre v. Kvaerner Phila. Shipyard, 340 F. App'x 94, 98

n.1 (3d Gr. 2009) (citing Jones v. School District of Phila.,

a credibility determ nation, the Court nust credit the non-noving
party's evidence over that presented by the noving party.
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255 (1986).

The noving party bears the initial burden of proving that
there is no genuine issue of material fact in dispute.
Mat sushita Elec. Indus. Co. Ltd. v. Zenith Radio Corp., 475 U S
574, 585 (1986). Once the noving party carries this burden, the
nonnovi ng party nust "cone forward with 'specific facts show ng
there is a genuine issue for trial.'" 1d. at 587 (quoting Fed. R
Cv. P. 56(e)). The non-noving party nust present sonething nore
than nere all egati ons, general denials, vague statenents, or
suspicions. Trap Rock Indus., Inc. v. Local 825, 982 F.2d 884,
890 (3d Cir. 1992); Fireman's Ins. Co. of Newark v. DuFresne, 676
F.2d 965, 969 (3d Cir. 1982). It is not enough to discredit the
novi ng party's evidence, the non-nmoving party is also required to
"present affirmative evidence in order to defeat a properly
supported nmotion for sumrary judgnment." Liberty Lobby, 477 U S
at 257. A proper notion for summary judgnent will not be
defeated by merely col orabl e evidence or evidence that is not
significantly probative. See Liberty Lobby, 477 U. S. at 249-50.
“[ T] he burden on the noving party nay be di scharged by
‘showing’...that there is an absence of evidence to support the
nonnovi ng party’s case.” Celotex Corp. v. Catrett, 477 U S. 317,
325 (1986).

6



198 F.3d 403, 410 (3d Cir. 1999)); MkKenna v. Pacific Rail Serv.,

32 F.3d 820, 826 n.3 (3d Gr. 1994).

A. Race Di scrim nation

Jones's clains are governed by the famliar

burden-shifting framework ordained in MDonnell Douglas Corp. V.

G een, 411 U S. 792 (1973). See also Ezold v. WIf, Block,

Schorr and Solis-Cohen, 983 F.2d 509, 522 (3d Gr. 1992). To namke

his claimof race discrimnation, Jones nust first establish a

prinma facie case of discrimnation. The burden then shifts to

the enployer "to articulate sone |legitimte, nondiscrimnatory

reason for the enployee's rejection.” MDonnell Douglas, 411 U.S.
at 802. Finally, the plaintiff has an opportunity to prove by a
preponderance of the evidence that the enployer's

nondi scrim natory reason is pretextual. 1d. at 804; Texas Dep't

Cnty. Affairs v. Burdine, 450 U. S. 248, 252-53 (1981).

The McDonnell Douglas franmework "serves to bring the

l[itigants and the court expeditiously and fairly to [the]
ultimate question” of whether the defendants intentionally
di scrimnated against the plaintiff. Burdine, 450 U. S. at 253.
In other words, that franmework hel ps courts determ ne whet her
unl awf ul discrimnatory reasons notivated an enployer to take an
action agai nst an enpl oyee.

Def endants have noved for summary judgnent on Jones's

race discrimnation claim To establish a prinma facie case for

such a claim a plaintiff nust show that he (1) is a nmenber of a

protected class; (2) was qualified for the position he held; (3)
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suffered an adverse enpl oynent action (4) under circunstances

that raise an inference of discrimnatory action. Sarullo v. US

Postal Serv., 352 F.3d 789, 797 (3d G r. 2003). Under the fourth

prong, a plaintiff can nmeet his burden either by denonstrating
that he was (1) replaced by a person outside his protected cl ass
or (2) treated |less favorably than soneone outside of his

protected class. Pivirotto v. Innovative Systens, Inc., 191 F. 3d

344, 353-54 (3d Cir. 1999).
Al t hough courts often use these factors, they do not

constitute arigid formula. E.E.OC v. Mtal Service Co., 892

F.2d 341, 347 (3d Cir. 1990). More generally, Jones can establish

his prima facie case by offering "sufficient evidence . . . such

that the court can infer that if the enployer's actions renmain
unexplained, it is nore |likely than not that such actions were
based on inperm ssible reasons.” 1d. at 348. The burden-shifting

framewor k, beginning wwth the prina facie case, offers the

plaintiff an indirect way to prove that the enpl oyer acted
because of unlawful discrimnatory reasons. Causation is thus

the central question of the prima facie inquiry. See Sarullo,

352 F.3d at 798. Under the MDonnell Douglas framework, "a prinma

facie case ... raises an inference of discrimnation only because
we presune these acts, if otherw se unexpl ained, are nore likely
t han not based on the consideration of inpermssible factors.”

Pivirotto, 191 F.3d at 352 (quoting Furnco Constr. Corp. V.

Waters, 438 U. S. 567, 577 (1978)). In other words, the MDonnel

Dougl as burden-shifting schene is intended to | ocate a causa
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connection -- which Jones nmust prove -- between inperm ssible

behavi or toward himand his term nati on. See Sarullo, 352 F.3d

at 798.

Def endants concede the first three factors of the test
for the purposes of their notion, i.e., that (1) Jones is a
menber of a protected class, (2) who was qualified for his
position as a |aborer, and (3) his term nation was an adverse
enpl oynent action. Def. MsJ at 9. The only remaining issue |eft
at this stage of the inquiry is whether Jones has shown that
"simlarly situated persons who are not nenbers of the protected
class were treated nore favorably, or that the circunstances of
[his] termnation give rise to an inference of discrimnation.”

Red v. Potter, 211 Fed. Appx. 82, 83 (3d. Cr. 2006). In their

nmotion for summary judgnent, defendants contend that Jones has
not net his burden because although he has nmade all egati ons
concerning Dahirai's racial bias, Dahirai's conduct as an
i ndependent contractor is not enough to hold defendants |i able.
Jones contends that Dahirai is an enpl oyee of
def endants, not an independent contractor, and that Dahirai both
contributed to the firing decision and that an enployer is |liable
for discrimnation against an enpl oyee for acqui escing,
condoning, or for ratifying racial discrimnation of its own
enpl oyees or of independent contractors. Pl. Resp. at 42-48.
The Suprene Court has adopted a common-|aw test for determ ning
whet her one is an enpl oyee or an i ndependent contractor.

Nationwide Mut. Ins. Co. v. Darden, 503 U S. 318, 323-24 (1992).
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Under Darden, courts may consider the follow ng non-exhaustive
factors:

the hiring party's right to control the

manner and neans by which the product is

acconplished . . .the skill required; the

source of the instrumentalities and tools;

the |l ocation of the work; the duration of the

rel ati onshi p between the parties; whether the

hiring party has the right to assign

addi tional projects to the hired party; the

extent of the hired party's discretion over

when and how |l ong to work; the method of

paynent; the hired party's role in hiring and

payi ng assistants; whether the work is part

of the regular business of the hiring party;

whet her the hiring party is in business; the

provi sion of enployee benefits; and the tax

treatment of the hired party.
Id. Because the conmon | aw test contains "no shorthand fornul a
or magi ¢ phrase that can be applied to find the answer . . . all
of the incidents of the relationship nust be assessed and wei ghed
with no one factor being decisive.”" 1d. at 324 (interna
quotation marks omtted).

Jones and three other enployees testified that (1)
Dahirai ran defendants' entire business, (2) enployees reported
directly to Dahirai, (3) they were told that he was their
supervisor, (4) they were told to follow all directions given by
Dahirai, (5) Dahirai supervised enployees at all of defendants’
properties, and (6) had the power to send Jones hone and
exercised that power. PlI. Resp., Ex. Kat 32, 55-56; Ex. B 13;
Ex. C 16; Ex. E 9. Dobson testified that Dahirai works every
day for defendants from7 a.m to 5 p.m and that he is paid flat
rates that do not differ for each day worked. 1d., Ex. L at

40-42. Dahirai has al so worked a set schedul e for defendants
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every day of the week for nearly five years, and he works
exclusively for defendants. 1d. at 43; 1d., Ex. N at 12.
Dahi rai worked on average forty hours per week. 1d., Ex. N at
12-13. Dahirai threatened to term nate Jones's enpl oynent and
ot her enpl oyees' enploynent on nmultiple occasions. 1d., Ex. K at
58. Dahirai testified that he was personally responsible for
reporting progress of work to Dobson. 1d., Ex. N at 26-27.
Al t hough Jones admts that defendants pay Dahirai by IRS Form
1099, he also submts evidence that defendants pay all of their
staff this way. 1d., Ex. Mat 10-11 (deposition of Wendy Young
explaining that she is a full-tine enployee who is paid hourly
despite the fact that her pay is recorded by IRS Form 1099).
Thus, we find that under Darden Dahirai is an enpl oyee
of defendants and not an independent contractor. ® Def endant s
argue that even if we consider Dahirai to be an enpl oyee of
def endants, the racist remarks that he nade are insufficient to
satisfy Jones's burden here because stray remarks by
non-deci si onmakers or by deci sionmakers unrelated to the deci sion
process are rarely given great weight, particularly if they were
made at tines renote fromthe date of the decision. Def. MSJ at
10. This reading of the facts is too crabbed. 1In the first

pl ace, remarks on a daily -- or even a weekly -- basis are not

tven if we had found that Dahirai was an independent contractor,
this finding would not have insul ated defendants fromliability.
"[When the source of the alleged harassnent is a co-worker, a
plaintiff nmust denonstrate that the enployer failed to provide a
reasonabl e avenue for conplaint, or, if the enployer was aware of
the all eged harassnent, that it failed to take appropriate
renmedi al action.” Weston v. Pennsylvania, 251 F.3d 420, 427 (3d
Cr. 2001).
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"stray," and even if defendants are correct that Dahirai nmade his
| ast racist statenent |ess than three nonths before defendants
term nated Jones, such a delay is not "renote." Certainly,
firing Jones two days after he threatened to file a |lawsuit
defines “tenporally proximte.”

Jones al so presents evidence that he was given nore
difficult work assignnents than his non-black counterparts. He
notes that although he regularly conpl ai ned about Dahirai's
raci st statenents and behavi or to Dobson, Dobson never
di sci plined Dahirai or even addressed the problem Pl. Resp. EX.
K at 56-57, 59, 81, 85-86.

An enployer will be liable for the harassi ng conduct of
the alleged victims co-worker if the enployer was “negligent or
reckless in failing to train, discipline, fire or take renedi al

action upon notice of harassnent.” Bonenberger v. Plynmouth Twp. ,

132 F.3d 20, 26 (3d Cir. 1997) (citing Bouton v. BMNof N _Am,

Inc., 29 F.3d 103, 106 (3d G r.1994)). An enployer is negligent

if it “knew or should have known about the harassnent, but failed
to take pronpt and adequate renedial action.” Andreoli, 482 F.3d
at 644 (internal quotation marks omtted). “Even if the renedia
action does not stop the alleged harassnent, it is adequate if it
is reasonably calculated to end the harassnent.” 1d. (interna
gquotation marks omtted). A renedial action that stops the

harassnent is adequate as a matter of |law.  Knabe v. Boury Corp.,

114 F.3d 407, 411 n.8 (3d Cr. 1997); see also Wston, 251 F.3d
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at 427 (no liability where enpl oyer action stopped the
harassnent) .

W find that Dahirai's treatnment of Jones raises an
inference of discrimnatory action, that Dahirai is an enpl oyee
of defendants, and that defendants failed to address his

harassi ng conduct. Jones has therefore nmade a prim facie case

of racial discrimnation. Thus, the burden shifts to defendants
to articulate a non-discrimnatory reason for termnating
plaintiff.

In their notion for summary judgnent, defendants fail
to argue that they had a non-discrimnatory reason for
termnating Jones with regard to his race discrimnation claim
But even giving defendants the benefit of the doubt that their
proffered non-discrimnatory reason for firing Jones was his
“extrene absenteeism” we find anple evidence of pretext given
that defendants term nated Jones one day after he threatened to
file a | awsuit against them based on Dahirai’s behavior toward
him and only created a negative absence cal endar after he
threatened to file such a lawsuit. Pl. Resp., Ex. L at 163-164.
Thus, we find that a reasonable fact-finder could readily either
di sbelieve the enployer's proffered justification or believe that
an invidious discrimnatory notive was nore |likely than not a
notivating or determ native cause of the enployer's action.

Fuentes v. Perskie, 32 F.3d 759, 764 (3d Gr. 1994).

Jones has, in short, established a genuine issue of

material fact as to whether defendants discrimnated against him
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based on his race. W wll therefore deny defendants' notion for
summary judgnent with regard to Jones's race discrimnation

claim
W now turn to defendants’ notion for sumary | udgnent

as to Jones’s hostile work environnent claim
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B. Hostil e Wrk Environnent

Jones al l eges that he was the victimof a hostile work
environment. Regarding this claim the sane standard under Title

VI| applies under 8§ 1981. Verdin v. Weks Marine, Inc., 124 F

App’ x 92, 96 (3d Cir. 2005). 1In order to state a prinma facie

claimunder 8§ 1981 for hostile work environnment, an enpl oyee nust
show that (1) he suffered intentional discrimnation because of
his protected class, (2) the discrimnation was pervasive and
regular, (3) the discrimnation detrinentally affected him (4)
the discrimnation woul d have detrinentally affected a reasonabl e
person in |like circunstances, and (5) a basis exists for enployer
liability. Andreoli, 482 F.3d at 643.

The only prong of this test that defendants chall enge
is the second -- that the discrimnation was pervasive and
regular. Def. MSJ at 10. |In determ ning the existence of a
hostile work environnent, courts look to all the circunstances -
- including the frequency of the conduct, its severity, whether
it is physically threatening or humliating or nerely an
of fensi ve utterance, and whether it unreasonably interferes with

an enpl oyee's work performance. Faragher v. Gty of Boca Raton,

524 U. S. 775, 787-88 (1998). The enpl oyee's perception of a
hostil e environment nust be subjectively felt and objectively
reasonable. 1d. at 787. “Wen the workplace is perneated with
discrimnatory intimdation, ridicule, and insult that is
sufficiently severe or pervasive to alter the conditions of the

victim s enploynent and create an abusi ve worki ng environnent,
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Title VII is violated.” Oncale v. Sundowner O fshore Services,

Inc., 523 U.S. 75, 78 (1998) (internal quotation marks omtted).
Wil e they shoul d never be condoned, “[r]acial comments
that are sporadic or part of casual conversation do not violate

Title VII.” Al -Salemyv. Bucks Cnty. Water & Sewer Auth. , No. 97-

6843, 1999 W. 167729, at *5 (E.D. Pa. Mar. 25, 1999) (internal
gquotation marks omtted). “For racist comments, slurs, and jokes
to constitute a hostile work environnment, there nust be nore than
a fewisolated incidents of racial enmty, neaning that instead
of sporadic racial slurs, there nust be a steady barrage of

opprobrious racial coments.” Schwapp v. Town of Avon, 118 F. 3d

106, 110-11 (2d Gr. 1997) (internal citations and quotation
mar ks omtted).

Jones argues that there are four actions on the part of
t he defendants that constitute sufficient evidence of a hostile
wor k environnment: (1) continuous racially discrimnatory
statenments, (2) disparate work assignnents, (3) Dahirai's
physi cal assault, and (4) inappropriately being sent honme from
work. PlI. Resp. at 21-22.

W agree with Jones. Viewing the facts in the |ight
nost favorable to him Jones has submtted evidence that in only
ten nonths Dahirai (1) called hima “nigger” directly on at | east
four or five occasions, (2) used this epithet “constantly,” (3)
made a series of racist comments on a weekly, if not daily,
basis, (4) spit in his face and threatened to assault himwth a

shovel , (5) favored Jones’s Caucasian co-worker w th easier
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tasks, and (6) sent Jones hone inappropriately fromwork. Jones
testified that working with Dahirai was

hard. Like it’s hard trying to do the job
when you’ ve got sonebody constantly either

tal ki ng down to you, calling you raci st

nanes, calling you niggers and asking you
where you all live. He said you all live in
-- probably in the projects with all these
kids selling drugs. He's [sic] say sonething
i ke you people ain’'t good enough and all you
do is sell drugs. He would say . . . can you
all go find ne a black girl so | can freak
her for ten hours because you're all real
cheap. I'mtired of working with you people.
And by the sane token you're still trying to
do your job. And you would | et David Dobson
know, he’s not going to keep talking to ne
the way he keep talking to nme. Dobson woul d
say |'’mgoing to handle . . . it. Nothing
will get done about it. Next day he cones
into work, okay, you work with Happy Hands
again and you have to put up with the sane
tal k again, talking about you're all buns,
you all live in the projects. . . . you al
have 15 kids. |I'mtired of working with you
people. He was just real, real racist. He
woul d constantly use nigger[,] he would
constantly say you people and it was crude.

Pl. Resp., Ex. Kat 56-57. In light of these facts, a reasonable
fact-finder could conclude that Dahirai did not nmake “sporadic”
racial slurs, but rather kept up a “steady barrage of opprobrious
racial coments.” Schwapp, 118 F.3d at 110. Simlarly, a
reasonabl e fact-finder could conclude that Dahirai’s behavior was
raci st in nature and was frequent, severe, physically threatening
and humliating, and that it interfered with Jones’s work
per f or mance.

As defendants only chall enge whet her Jones can neet the
second prong of the hostile work environnent claim we have found

that a reasonable fact-finder could conclude that the
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di scrimnation was pervasive and regular. [In addition, we find
that a fact-finder could reasonably conclude that defendants’
reason for termnating Jones was pretextual. W wll thus deny
defendants’ notion for sumrmary judgnent with regard to Jones’s
hostile work environnent claim

Finally, we turn to Jones’s retaliation claim

C. Retaliation

Jones al l eges that he engaged in protected activity,
i.e., conplaining of racial discrimnation, and that defendants
retaliated against himby firing him Conpl. Y 24. The Suprene
Court has held that retaliation clains are cogni zabl e under 8§
1981 despite the absence of specific statutory |anguage. CBOCS
West, Inc. v. Hunphries, 553 U S. 442, 451 (2008). CQur Court of

Appeal s has held that the | egal standards for a retaliation claim
under § 1981 are the sanme as those applicable to a Title VI

retaliation claim See Cardenas v. Massey, 269 F.3d 251, 263 (3d

Cr. 2001). To establish a prima facie case of retaliation, a

plaintiff must show that (1) he engaged in protected activity,
(2) he suffered an adverse enpl oynent action either after or
cont enpor aneously wth the protected activity, and (3) there was
a causal connection between the protected activity and the
adverse enpl oynent action. Red, 211 F. App’'x at 84.

Def endants concede that Jones engaged in protected
activity and that he suffered an adverse enpl oynent action when
they fired him but argue that he cannot show a causal I|ink

between his reporting of Dahirai’s conduct to Dobson and his
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termnation. Def. MSJ at 12. But defendants do not explain why
t hey believe Jones has not shown a causal |ink. Defendants
contend that even if Jones can establish that |ink, they have
proffered Jones’s absenteeismas a legitimate reason for his
termnation. 1d.

To show a causal |ink between protected activity and an
adverse enpl oynent action, a plaintiff nmust show unduly
suggestive tenporal proximty, circunstantial evidence of a
pattern of antagonismfollow ng the protected conduct, or that
sinply by viewing the proffered evidence as a whole it raises the

i nference of retaliation. Farrell v. Planters Lifesavers Co.,

206 F.3d 271, 280 (3d Gr. 2000). “Although tim ng and ongoi ng
ant agoni sm have often been the basis for the causal |ink, our
case law clearly has allowed a plaintiff to substantiate a causal
connection for purposes of the prinma facie case through ot her
types of circunstantial evidence that support the inference.”
Id. at 280-81

Here, Jones testified that the last tinme he renmenbers
conpl ai ni ng about Dahirai’s racist comments to Dobson was in
January of 2010. PlI. Resp., Ex. K at 129. Defendants term nated
Jones in early April of that year. Thus, at the nost, a little
nore than three nonths el apsed between Jones's conpl ai ni ng about
Dahirai’s discrimnatory behavior and his term nation.
Def endants al so term nated Jones within two days of his threat to

file a |l awsuit. ld., Ex. L at 156:6-7.
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In addition to these circunstances, we al so consi der
Dahirai’s pervasively racist statenents and behavi or and Dobson’s
disregard for Jones’s legitimte concerns -- which he brought
several times to Dobson’s attention. Wiile three nonths al one
may not be enough to infer retaliatory behavior on defendants'
part, drawing all inferences in favor of Jones, and consi dering
the proffered evidence as a whole, we conclude that a fact-finder
could reasonably find that defendants retaliated agai nst Jones
for conplaining about Dahirai’s racist behavior by firing him

Thus, we find that Jones has nade a prinma facie case of

retaliation.

Def endants claimthat their legitimte reason for
term nating Jones was his absenteeism Def. MSJ at 12. But once
again, we find that a fact-finder could reasonably either
di sbelieve the enployer’s justification or believe that an
i nvidious discrimnatory notive was nore |likely than not a
notivating or determ native cause of the enployer’s action. W
wi Il therefore deny defendants’ notion for summary judgnment with

regard to Jones’s retaliation claim

[11. Concl usion

Because Jones has established his prima facie case for

each of his clains and has proffered evidence fromwhich a
reasonabl e fact-finder could conclude that defendants’ reason for
his term nation was pretextual, we will deny defendants’ notion

for summary judgnent.
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BY THE COURT:

__\s\Stewart Dal zell
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