IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VI NO 100, LLC, et al. : ClVIL ACTION
. :
SMOKE ON THE WATER, LLC, et al. : NO. 09-4983
MEMORANDUM
Bartle, J. July 1, 2011

Plaintiff Vino 100, LLC ("Vino 100") and The Ti nder Box
International, Ltd. ("Tinder Box") sued Snoke on the Water, LLC
and Thomas and Jane S| aterbeck for breach of two franchise
agreenents and for trademark viol ati ons under the Lanham Act, 15
U S . C 88 1114-17. Defendants answered and asserted a ni ne-count
counterclaimagainst plaintiffs. Before the court are the
separate notions of Vino 100 and Tinder Box to dismiss all nine
counts of the counterclai munder Rule 12(b)(6) of the Federal
Rul es of Civil Procedure. Because the argunments presented in
each notion are identical, we consider the notions together.

I .

When deciding a notion to dismss for failure to state
a claimunder Rule 12(b)(6), the court accepts as true al
factual allegations in the pleading and draws all inferences in

the Iight nost favorable to the nonnoving party. Phillips v.

Cnty. of Allegheny, 515 F.3d 224, 233 (3d Cr. 2008). W then

determ ne whether the pleading at issue "contain[s] sufficient

factual matter, accepted as true, to 'state a claimfor relief



that is plausible on its face.'" Ashcroft v. Igbal, --- US.

----, ----, 129 S. C. 1937, 1949 (2009) (citing Bell Atl. Corp.

v. Twonbly, 550 U. S. 544, 570 (2007)). A claimis plausible
"when the plaintiff pleads factual content that allows the court
to draw t he reasonabl e inference that the defendant is liable for

the m sconduct alleged.” 1d. Thus, the allegations nust do nore

than raise a nmere possibility of m sconduct.'" Fower v. UPMC

Shadysi de, 578 F.3d 203, 210 (3d G r. 2009) (quoting lgbal, 129
S. C. at 1950). In deciding a notion to dism ss under Rul e
12(b)(6), the court may consider "an undi sputedly authentic"
docunent upon which a party explicitly relies in pleading its

cl ai ms, whether or not the docunment is attached to the challenged

pleading. [In re Burlington Coat Factory Sec. Litig., 114 F. 3d

1410, 1425-26 (3d Gr. 1997) (quoting In re Donald J. Trunp

Casinos Sec. Litig., 7 F.3d 357, 368 (3d Gr. 1993)).

.
The followi ng facts are viewed in the |ight nost
favorable to the Sl aterbecks,® the non-noving parties.?
Since 1961, Tinder Box has |icensed franchises of

retail stores that sell tobacco products and related goods. In

1. Throughout this nenorandum we refer to Thomas and Jane
Sl at er beck and Snoke on the Water, LLC collectively as "the
Sl at er becks. "

2. The Sl aterbecks are New Jersey residents, and Snoke on the
Water is a New Jersey business entity with its principal place of
business in New Jersey. Vino 100 is a Delaware entity, and
Tinder Box is a California entity. Both Vino 100 and Ti nder Box
have their principal place of business in Pennsylvani a.
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July 2003, Vino 100 began franchising retail stores that purvey
wine, as well as assorted cheeses and chocol ates. Tinder Box and
Vino 100 share at |east one executive officer, and Vino 100 is
described to the public as a "branch” of Tinder Box.

As prospective franchisees, the Sl aterbecks received a
Uni form Franchise O fering Grcular ("UFOC') from Vino 100
publ i shed on March 17, 2004.°® The UFOC acknow edged that Vino
100 did not have any conpany-owned stores and recogni zed t hat
because Vino 100 had only been in existence a short tine,
potential franchi sees may have difficulty determ ning whether to
invest in a Vino 100 franchise. The UFOC estinmated that a
franchi see would be required to invest between $139, 475 and
$414,300 to make a Vino 100 store operational. Notw thstanding
t hese caveats in the UFOC, the Sl aterbecks allege that they were
i nduced to purchase a Vino 100 franchi se based on Vino 100's
representations that it had devel oped a "'unique and distinctive

system whi ch was both "a proven systent and "a viabl e

concept."* Vino 100 agents told the Slaterbecks that its stores

3. Under Federal Trade Comm ssion rules, conpanies offering
franchi ses for sale nust provide certain docunments to prospective
franchi sees. See 16 C.F.R 8§ 436.2. The countercl ai mdoes not

di scuss any UFQOC that Tinder Box may have provided the

Sl at er becks.

4. The Sl at erbecks' counterclai mincludes many statenents about

Vino 100 quoted froma "fact sheet” and what appears to be a

magazi ne article about Vino 100 that allegedly appears on its

website. The fact sheet is undated, and the article is dated

Sept enber 2007. The counterclai mdoes not allege that the

Sl at erbecks relied on statenents in either docunent in becom ng
(continued. . .)
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were "selling fast,” "a great investnent,"” and that the network
of Vino 100 stores was "grow ng."®

The Sl aterbecks allege that Vino 100 knew t hese
statenents to be false and mi sleading. Vino 100 purportedly was
aware that its franchi se busi ness nodel was fatally flawed and
that potential franchisees were unlikely to ever recover the
amount of their initial investnents.

In 2005, the Sl aterbecks decided to purchase a joint
Ti nder Box/Vino 100 franchise store |ocated inside a casino after
visiting such a store in Atlantic City, New Jersey. In Apri
2005, the Sl aterbecks paid a $30,000 fee to obtain a conbi ned
Ti nder Box and Vino 100 franchise inside a casino. For reasons
that are not stated, the Sl aterbecks were unable to open a casino
store, and Vino 100 and Tinder Box refused the Sl aterbecks
requests to return the $30, 000 franchise fee.

Vino 100 and Ti nder Box persuaded the Sl aterbecks to

purchase instead a conbi ned Ti nder Box and Vino 100 franchise

4. (...continued)

franchisees. Gven the timng of the other events descri bed

bel ow, there is no basis to infer that the Sl aterbecks relied on
t hese docunents before purchasing a Vino 100 franchi se.

5. These representatives also stated that Vino 100 products
could be sold at keystone pricing. Although the counterclaim
does not define this term we understand the termtypically
denotes a 100% markup on retail goods. See The Jeanery, Inc. V.
Janes Jeans, Inc., 849 F.2d 1148, 1150-51 (9th Cr. 1988);

Garnment Dist., Inc. v. Belk Stores Servs. Inc., 799 F.2d 905, 907
(4th Cr. 1986).
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store in Atlanta, Georgia.® Vino 100 and/or Ti nder Box owned
this store and assured the Sl aterbecks that the store "pays for
itself" and "breaks even.” Vino 100 representatives told the

Sl at er becks that sale of Vino 100 proprietary w nes would
increase the store's gross revenue by $400,000. The CEO of both
Vino 100 and Tinder Box al so assured the S| aterbecks that the
store generated enough revenue to cover the rent it owed on the
property it | eased.

On June 15, 2005, the Sl aterbecks signed two franchise
agreenents, one with Vino 100 and one with Tinder Box. On the
sane day, the Sl aterbecks, Vino 100, and Ti nder Box executed a
59- par agr aph Addendum that nodified the terns of both franchise
agreenents. The Sl aterbecks paid Ti nder Box $315, 480.10 for the
Atl anta store's assets and inventory and agreed to assune the
store's lease. The nonthly rent the Sl aterbecks agreed to pay
was nore than three tinmes what Vino 100 normal ly recomends new
franchi sees assune.

Subsequently, the Sl aterbecks spent $238, 342. 89
renovating the Atlanta store. Vino 100 and/or Ti nder Box
required the Sl aterbecks to use preferred vendors for itenms such
as flooring, fixtures, packaging, cabinetry, conputer systens,

and conputer software, and in return, sone of these preferred

6. Fromthe counterclaim it is unclear whether the Atlanta
store was already a joint Tinder Box/Vino 100 franchise store
when the Sl aterbecks purchased it or whether the Vino 100 retai
el enent woul d be added to an existing Tinder Box franchise store
after the Sl aterbecks acquired it.
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vendors purportedly paid "kickbacks" to Vino 100 and/ or Ti nder
Box. The cost of the renovations plus the cost of purchasing the
store's assets exceeded $550, 000, which is over $100, 000 nore
than the highest estimated start-up cost for a Vino 100 franchise
described in the UFCC. '’

After opening the joint franchise store in Atlanta, the
Sl at erbecks claimthey did not receive training, an operations
manual , or pronotional materials fromVino 100 or Tinder Box even
t hough these itens were prom sed in the franchi se agreenents. 1In
2006, Tinder Box licensed a third party to operate
www. t i nder box. com an internet website that conpeted for sales
with the Sl aterbecks' store, but which did not charge its
custoners Georgia sales tax. Once in business, the Sl aterbecks
| earned that Vino 100 did not have any proprietary w nes
avai l able for sale in Georgia. The Slaterbecks al so di scovered
that the majority of Vino 100 franchisees are "in financial
di stress.”

Fi nanci al considerations forced the Sl aterbecks to
close their store in Cctober 2009. As a result of their
investnent in the Vino 100 and Ti nder Box franchises, the
Sl at erbecks nmmintain they have | ost over $615, 000.

Ti nder Box and Vino 100 sued the Sl aterbecks for

breaches of the franchise agreenents that are not rel evant for

7. The Sl aterbecks have not alleged the estimated start up costs
for a Tinder Box franchise or a joint Tinder Box/Vino 100
franchi se.
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present purposes. The Sl aterbecks filed a nine-count
counterclaimthat included causes of action under Pennsyl vania
and Ceorgia law. Followi ng the notions of Vino 100 and Ti nder
Box to dismss the counterclaim the Slaterbecks voluntarily
di sm ssed Counts VI and VIII of the counterclaim
L.

Count | of the counterclaimalleges that Tinder Box and
Vino 100 breached the franchi se agreenents, which provide that
they shall be interpreted in accordance with Pennsylvania | aw.
Under the | aw of the Commonweal th, "[a] cause of action for
breach of contract nust be established by pleading (1) the
exi stence of a contract, including its essential ternms, (2) a
breach of a duty inposed by the contract and (3) resultant

damages." CoreStates Bank, N.A. v. Cutillo, 723 A 2d 1053, 1058

(Pa. Super. C. 1999); see Ware v. Rodale Press, Inc., 322 F.3d

218, 225 (3d Cir. 2003).

Many of the purported breaches alleged in Count |
cannot be said to be breaches of a contractually-inposed
obligation. First, the Sl aterbecks allege that Vino 100 and
Ti nder Box failed "to honor the UFOC terns providing for a
ceiling on the initial investnment.” The franchise agreenents and
t he Addendum state explicitly that they enconpass the parties
entire agreenent. Statenents in the UFOC are thus parol evidence
and do not define any party's obligations under the contracts.

Yocca v. Pittsburgh Steelers Sports, Inc., 854 A 2d 425, 436 (Pa.

2004) .



The Sl aterbecks al so allege that Vino 100 and Ti nder
Box failed "to provide proprietary 'private | abel' products,
mar keting strategies, site selection, store construction
assi stance, and inventory selection.” How Vino 100 or Ti nder Box
could have failed to assist with or provide "site selection” is
difficult to understand since the |location of the Atlanta store
was known on the date the Sl aterbecks signed the franchise
agreenents and Addendum Neither the franchi se agreenents nor
t he Addendum state that Vino 100 or Tinder Box is under an
obligation to assist with store construction. Finally, section
IV(B) (3) of the Vino 100 franchi se agreenent explicitly says
that, notw thstandi ng anything el se in the contract, Vino 100 is
under no obligation to help the Sl aterbecks obtain inventory.
Thus, Vino 100 could not have breached the franchi se agreenment by
not | ocating suppliers of proprietary, "artisanal” wi nes for the
Sl at er becks.

The only portions of Count | that are grounded in
obl i gations inposed by the contracts are the obligations of both
Vino 100 and Ti nder Box to provide the Slaterbecks with an
operations manual, to conduct training prior to the opening of
the Atlanta store, and to supply marketing nmaterials. The
Sl at er becks all ege they did not receive these itens and that this
caused t hem danage.

Vino 100 and Ti nder Box argue that Count | is untinely
under either a contractually-inposed one- or two-year statute of

limtations or Pennsylvania' s general four-year statue of
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limtations on contract actions. See 42 Pa. Cons. Stat. § 5525.
Cenerally, the statute of limtations runs fromthe date of the

all eged breach. S.T. Hudson Eng'rs, Inc. v. Canden Hotel Dev.

Assocs., 747 A 2d 931, 934 (Pa. Super. C. 2000). Under
Pennsyl vania | aw, parties nay agree by contract to shorten the
statute of limtations as long as the period specified is not
"mani festly unreasonable.” 42 Pa. Cons. Stat. 8 5501(a).
The parties here agreed to shortened statute of

limtations. The Vino 100 franchi se agreenent provides:

[ NNo cause of action arising out of or under this

Agreenment may be nmintai ned by Franchi see agai nst

Franchi sor unl ess brought before the expiration of 2

years after the act, transaction or occurrence upon

whi ch such action is based; or the expiration of 1 year

after such party becones aware of facts or

ci rcunst ances reasonably indicating that such party may

have a cl aimagai nst the other party hereunder,

whi chever period of tinme shall first expire, and that

any action not so brought shall be barred, whether as a

claim counterclaim defense or setoff.?
Whet her the Sl aterbecks were required to bring their breach of
contract clainms within one or two years depended on when the
Sl at er becks | earned of the facts indicating a breach had
occurred. Despite the Slaterbecks' argunments to the contrary,
Pennsyl vani a courts have routinely held that a one-year statute
of limtations is not manifestly unreasonable. Lardas v.

Underwiters Ins. Co., 231 A 2d 740, 741-42 (Pa. 1967); Smth v.

Am Equity Ins. Co., 235 F. Supp. 2d 410, 412 (E.D. Pa. 2002);

8. The Tinder Box franchi se agreenent contains a nearly-identical
provi sion, except that the statute of limtations provision in
that contract also applies to clains brought by Tinder Box

agai nst the Sl aterbecks.
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Caln Vill. Assocs., L.P. v. Hone Indem Co., 75 F. Supp. 2d 404,

410-11 (E.D. Pa. 1999).

It is unclear fromthe face of the counterclai mwhen
Vino 100 and Ti nder Box breached their contractual obligation to
provi de the Sl aterbecks with an operati ons manual and marketing
materials. 1In such situations, we will not dismss an action on

statute of limtations grounds. Robinson v. Johnson, 313 F. 3d

128, 135 & n.3 (3d Cr. 2002).

Vino 100 and Ti nder Box were al so obligated under the
franchi se agreenents to provide the Sl aterbecks with training
prior to the opening of the Atlanta store. The franchise
agreenents further required the Slaterbecks to bring any action
for breach of contract against Vino 100 or Tinder Box within one
year of those entities' failure to provide the training. From
the counterclaim it appears that the Atlanta store was operating
by February 2006. The Sl aterbecks did not bring their claimfor
failure to receive the promsed training within one year
thereafter as required by the contracts. Accordingly, that
portion of Count | related to the failure of Vino 100 and Ti nder
Box to provide training is untinely.?®

That portion of Count | that alleges a breach of

contract for the failure of Vino 100 and Ti nder Box to provide

9. The Sl at erbecks' brief suggests that the Vino 100 portion of
the Atlanta store opened sonetinme in the spring of 2007 and that
Vino 100 and Ti nder Box were obligated to provide training
thereafter. This fact is not in the counterclai mand we may not
consider it.
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the Sl aterbecks with an operations manual and marketing naterials
will proceed. The balance of Count | will be dismssed for
failing to state a claimupon which relief can be granted.
| V.

Count 1l of the counterclaimalleges that Vino 100 and
Ti nder Box breached the inplied covenant of good faith and fair
dealing. Pennsylvania's inplied covenant of good faith and fair
dealing "sinplifies arrangenents between contracting parties by
prohi biting one party fromacting solely for his own benefit and
to the detrinent of the entire agreenent. In many cases the
parties could explicitly prohibit such opportunistic behavior,
but doing so would be very tine consum ng and expensive."

Bicycle Corp. of Am v. Meridian Bank, Case No. 95-6438, 1995 W

695090, at *4 (E.D. Pa. Nov. 21, 1995).

The Pennsyl vani a Suprene Court has held that, in |ight
of this inplied covenant, a franchisor may term nate a franchise
relationship only if consistent with "principles of good faith

and commerci al reasonabl eness.” Atl. Richfield Co. v. Razum c,

390 A 2d 736, 742-43 (Pa. 1978). That court has al so suggested
that the Razum c standards are applicable only in the context of
a franchisor's termnation of a franchise and do not extend to

other conduct.!® Wtner v. Exxon Corp., 434 A 2d 1222, 1227 (Pa.

10. District courts within the Third G rcuit disagree about

whet her the inplied duty of good faith and fair dealing applies

to conduct other than term nation of the franchise. Conpare

Bi shop v. GNC Franchising LLC, 403 F. Supp. 2d 411, 418-19 (WD

Pa. 2005), with AAMCO Transm ssions, Inc. v. Harris, 759 F. Supp
(continued. . .)
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1981). Relying on language in Wtner, this court has applied the
Razum ¢ standard to cases in which the franchisor indirectly

term nates a franchi se agreenent. See Cottnman Transni ssion Sys.

LLC v. Kershner, 536 F. Supp. 2d 543, 555-56 (E.D. Pa. 2008).

For exanple, a "franchisor's failure to provide necessary and
prom sed support to the franchi see, which forced the franchi see
to close the store, constitutes bad faith term nation actionabl e”
under the inplied duty of good faith and fair dealing. Id.

In Count 11, the Slaterbecks re-allege that Vino 100
and Tinder Box failed to provide the contractually-required
trai ning, operations nmanual, and pronotional materials. As
di scussed above, these alleged failures are renedi abl e under a
breach of contract claim A claimfor a breach of the covenant

of good faith and fair dealing is not avail abl e where anot her

cause of action may supply a renedy. Bicycle Corp., 1995 W

695090, at *4.

Simlarly, the alleged m srepresentations that Vino 100
or Tinder Box nade prior to signing the franchi se agreenents do
not support a claimfor breach of the inplied covenant of good
faith and fair dealing. The Sl aterbecks contend that Vino 100
m srepresented the earnings the Atlanta store could generate, the
desirability of its location, and the availability of proprietary
wi nes. They also maintain that information presented in the UFOC

was i naccurate. Vino 100 and Tinder Box made these allegedly

10. (... conti nued)
1141, 1147-49 (E. D. Pa. 1991).
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fal se statenments before the Sl aterbecks signed the franchise
agreenents. Thus, these statenents do not constitute the post-
contract behavior that the covenant of good faith and fair
dealing prohibits. 1d. Also, as noted above, Vino 100 was under
no obligation to assist the Sl aterbecks in obtaining inventory.
The inplied covenant of good faith and fair dealing cannot be
used to inpose an obligation that a party explicitly disclained
in the contract. Wtner, 434 A 2d at 1227.

Count Il fails to state a claimfor breach of the
i npli ed covenant of good faith and fair dealing and nust be
di sm ssed.

V.

Counts Ill, IV, and V allege negligent
m srepresentation, intentional m srepresentation, and fraudul ent
i nducenent, respectively. Each of these three clains assert that
Vino 100 and Tinder Box nade fal se statenents about the benefits
of owning a franchise and that the Sl aterbecks relied on these
statenents to their detrinent. Specifically, the Sl aterbecks
all ege that Vino 100 and Ti nder Box m srepresented the anount of
nmoney their franchise would generate and the anount of support
t he franchi sors woul d provide.

These three counts of the counterclai mmy not be
mai ntai ned in |light of Pennsylvania' s parol evidence rule. The
Pennsyl vani a Suprene Court has expl ai ned:

Where the parties, without any fraud or

m st ake, have deliberately put their
engagenents in witing, the |law declares the
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witing to be not only the best, but the
only, evidence of their agreenent. All
prelimnary negotiations, conversations and
verbal agreenments are nerged in and
superseded by the subsequent witten contract
... and unless fraud, accident or m stake be
averred, the witing constitutes the
agreenent between the parties, and its terns
and agreenents cannot be added to nor
subtracted from by parol evidence.

Yocca v. Pittsburgh Steelers Sports, Inc., 854 A 2d 425, 436 (Pa.

2004) (quoting G anni v. Russell & Co., 126 A 791, 792 (Pa.

1924)). \Wile the parol evidence rule allows a party to prove
that fraud, accident, or mstake resulted in an error in the
execution of a contract, parol evidence is inadnm ssible to prove

one party fraudulently induced another to enter into a contract.

ld. at 437 n.26; Bardwell v. WIIlis Co., 100 A 2d 102, 104 (Pa.
1953).

There is no doubt that the franchi se agreenents and
Addendum at i ssue here enbody the parties' entire agreenents.
Both the Vino 100 and Ti nder Box franchi se agreenents contain the
following | anguage in a section titled "Entire Agreenent":

This Agreenent and the docunents referred to

herein constitute the entire, full, and

conpl ete Agreenent between Franchi sor and

Franchi see concerning the subject matter

hereof, and supersede all prior agreenents,

no ot her representations having induced

Franchi see to execute this Agreenent.

The Addendum contains simlar | anguage. Thus, the Sl aterbecks
may not rely on pre-contract representations by Vino 100 or
Tinder Box to state clainms for negligent m srepresentation,

intentional msrepresentation, or fraudul ent inducenent. See
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Kershner, 536 F. Supp. 2d at 553-54; 1726 Cherry St. Partnership

v. Bell Atl. Props., Inc., 653 A 2d 663, 670 (Pa. Super. C

1995) .
VI .

Count VIl of the counterclaimalleges that Vino 100 and
Ti nder Box violated CGeorgia' s Fair Business Practices Act
("FBPA"), GA. CopE ANN. 8§ 10-1-390 et seq. Vino 100 and Ti nder
Box argue that the Sl aterbecks are barred frombringing this
cl ai m because the parties el ected Pennsylvania | aw to govern the
franchi se contracts.

Pennsyl vani a courts generally honor a parties' choice

of | aw provision when interpreting a contract. Nationw de Mit.

Ins. Co. v. West, 807 A 2d 916, 920 (Pa. Super. C. 2002). A

choi ce of | aw provision, however, only governs clains arising
fromthe contract unless the provision suggests the parties
intended it to govern all aspects of their association. Caton v.

Leach Corp., 896 F.2d 939, 943 (5th Cr. 1990); Smith v. Lincoln

Beneficial Life Co., Case No. 08-1324, 2009 W 789900, at *7-*8

(WD. Pa. Mar. 23, 2009); Jiffy Lube Int'l, Inc. v. Jiffy Lube of

Pa.. Inc., 848 F. Supp. 569, 576 (E.D. Pa. 1994).

The choice of law provision in both franchise
agreenents states:

This Agreenent shall ... be interpreted and
construed under the laws of the state in

whi ch the Franchisor's principal place of
busi ness is |located, which | aws shall prevail
in the event of any conflict of |aw,

provi ded, however, that if any provision of
this Agreenent woul d not be enforceabl e under
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the laws of the state in which the

Franchi sor's principal place of business is

| ocated, and if the Franchi sed Business is

| ocated in a state other than the state in
whi ch Franchi sor's principal place of
business is located, and further, if such
provi si on woul d be enforceabl e under the | aws
of the state in which the Franchi sed Busi ness
is located, then such provision shall be
interpreted and construed under the | aws of
the state in which the Franchi sed Business is
| ocat ed.

(enmphases in original).

Here, the choice of |aw provision requiring the
application of Pennsylvania lawis limted to the interpretation
and construction of the franchi se agreenents and Addendum This

| anguage does not attenpt to define the law that will govern al

of the parties' legal relations. Conpare Conposiflex, Inc. v.

Advanced Cardi ovascular Sys., Inc., 795 F. Supp. 151, 157 (WD

Pa. 1992) with Smith, 2009 W. 789900, at *7.

For a party to recover under Ceorgia s FBPA, it nust
show t hat the defendant engaged in "[u]nfair or deceptive acts or
practices in the conduct of consumer transactions and consumner
acts or practices in trade or comrerce." GA CobE ANN. 8§ 10-1-
393. The statute broadly defines trade and commerce as
"advertising, distribution, sale, |ease, or offering for
di stribution, sale, or |ease of any goods, services, or any
property, tangible or intangible, real, personal, or m xed, or
any other article, comodity, or thing of val ue wherever situate
and shall include any trade or commerce directly or indirectly

affecting the people of this state.” 1d. at 88 10-1-392(a)(28).
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The provisions of the FBPA may not be waived or limted by
contract. |d. at 8§ 10-1-393(c). In enacting the FBPA, the
Ceorgia state | egislature stated:

The purpose of this part shall be to protect

consuners and |l egitimate business enterprises

fromunfair or deceptive practices in the

conduct of any trade or commerce in part or

wholly in the state. It is the intent of the

Ceneral Assenbly that such practices be

swiftly stopped, and this part shall be

|iberally construed and applied to pronote

its underlying purposes and policies.
ld. at § 10-1-391(a).™

The Sl aterbecks' claimunder Georgia's FBPA is not a
cl ai m based on contractual duties but instead on allegedly
deceptive practices that induced the Slaterbecks to enter a
franchi se agreenent with Vino 100 and Ti nder Box. Thus, Count
VIl is not a claimwithin the anbit of the choice of |aw
provision in the franchi se agreenents.

We decline to address the statute of limtations
argunment w thout further factual devel opnent.

VI,

Count | X of the counterclaimasks the court to declare
that the franchi se agreenents are unenforceabl e because three of
the ternms are unconscionable. First, if the Slaterbecks desired

tolitigate a dispute arising fromthe agreenents, Vino 100 or

11. Vino 100 and Ti nder Box argued that the Sl aterbecks |ack
standing to pursue a claimunder the FBPA for the first tine in
their reply brief. Accordingly, we do not consider that argunent
here. See United States v. Martin, 454 F. Supp. 2d 278, 281 n. 3
(E.D. Pa. 2006).
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Ti nder Box could require the Sl aterbecks to submt the dispute to
nmedi ati on. Second, both parties agreed to waive any right to a
jury trial. Finally, as discussed above, under the Vino 100
franchi se agreenent (but not the Tinder Box franchi se agreenent),
the Slaterbecks are required to bring any |lawsuit for breach of
contract against Vino 100 within one or two years of the act
giving rise to that cause of action. Vino 100, in contrast, did
not agree to limt the tinme within which it nust file such clains
agai nst the Sl aterbecks.

Under Pennsylvania |law, a contract is unconscionable if
it is both procedurally and substantively unconsci onable. "Thus,
unconscionability requires a two-fold determnation: that the
contractual terms are unreasonably favorable to the drafter and
that there is no neaningful choice on the part of the other party

regardi ng acceptance of the provisions.” Harris v. Geen Tree

Fin. Corp., 183 F.3d 173, 181 (3d G r. 1999) (internal quotations
and alterations omtted). The Sl aterbecks have cited no
authority holding that contract terns such as those described in
Count | X are substantively unconscionable. The court has

revi ewed both franchi se agreenents and the Addendum and concl udes
that they are not "unreasonably favorable” to Vino 100 or Ti nder

Box. Count I X will be dism ssed.
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