IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTO NETTE MCZEAL : ClVIL ACTION
: NO. 09- 2554
Plaintiff,
V.

SCHOOL DI STRI CT OF
PHI LADELPHI A,

Def endant .

MEMORANDUM

EDUARDO C. ROBRENO, J. MAY 16, 2011

| NTRODUCTI ON

Plaintiff Antoinette MZeal (“Plaintiff”) brings this
enpl oynment di scrimnation action against the School District of
Phi | adel phia (“Defendant”), claimng that Defendant retaliated
against her in five different ways. According to Plaintiff,
three of the retaliatory acts followed Plaintiff’s filing of a
sexual harassnment claim while two followed Plaintiff’s filing of
this lawsuit. In total, Plaintiff asserts eight counts of
retaliation—five under Title VII, and three under the
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Pennsyl vani a Human Rel ati ons Act (the “PHRA"). Def endant noves

! Plaintiff specifically pleads: in Counts One and Six,

clainms under Title VII and the PHRA respectively for Plaintiff’'s
transfer to a |l ower pay grade; in Counts Two and Seven, clains
under Title VII and the PHRA respectively for Plaintiff’'s failure
to be conpensated for overtinme perfornmed; in Counts Three and
Eight, clainms under Title VII and the PHRA respectively for
Plaintiff's failure to be pronoted; in Count Four, a claimunder



for summary judgnent, contending that Plaintiff’s retaliation
clains are legally insufficient.
For the reasons set forth bel ow, Defendant’s notion

wi |l be granted.

1. BACKGROUND?

On Septenber 5, 2005, Plaintiff brought a sexual
harassnent | awsuit agai nst Defendant after her supervisor
al l egedly gave her sexually explicit birthday cards. (Am Conpl.
8, MZeal Dep. at 12:12-18, 17:8-16.)°% |In January 2006,
Plaintiff settled the harassnent claimw th Defendant. (Am
Compl. 1 9; MZeal Dep. at 12:19-24.) Plaintiff executed a
witten settlenment agreenent on January 11, 2006, which Defendant
si gned on January 20, 2006. (Am Conpl. 1 9.) 1In addition to
this agreenent, the parties had a separate oral agreenent whereby
Plaintiff would be transferred to a new position within
Def endant’s enploy. (1d. 97 10-11.) Wile the newrole had a

| oner salary, Plaintiff was to be paid at her previous rate.

Title VIl for denying Plaintiff keycard access to her office; and
in Count Five, a claimunder Title VII for not giving Plaintiff
enough wor k.

2 In accordance with the applicable standard of review,
see infra Part 111, the facts set forth in this section viewthe
evidentiary record in the Iight nost favorable to Plaintiff.

3 Def endant’ s exhi bits appear unsorted in ECF docunent
nunber 26. For ease, citations to Plaintiff’s deposition, which
appears in that filing, are referred to as “MZeal Dep.”
Citations to other materials wthin ECF docunent nunber 26 are
titled “Def.”s Exs.” and followed by the nost hel pful identifying
i nformation avail abl e under the circunstances.
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(Id. 1 11-12.)
| ndeed, as a January 13, 2006 e-nmil Defendant sent
Plaintiff’s counsel to “nenorialize” the parties’ understandi ng
st at ed:
Ms Mc. Zeal requested a position in Student Placenent. As we
di scussed yesterday, M. MZeal wll take a position in
Student Pl acenent as a Student Placenent Support Cerk. She
will begin the position on Mnday, January 23, 2006. Her
salary in that position will be $48, 356 (PFT 22). Because the
current maxi numsal ary of the Student Pl acenment Support Cerk
position is $40,533 (PFT 17), Ms. MZeal's salary of $48, 356
will be “red-circled” (frozen) until the ordinary salary for
the position reaches her salary via raises and other
adj ust ment s.
(Def.”s Exs., Dixon Dep. Ex. 3.) “Red-circling” is a policy
provided for in the collective bargai ni ng agreenent between
Def endant and Plaintiff’s union under which “an enpl oyee noved to
a lower paid classification shall . . . retain his/her forner
rate . . . until such tine as the rate for that new
classification reaches his/her red-circled rate after which
he/ she shall be entitled to such increases as are applicable to
the classification into which he/she has noved.” (Def.’s Exs.,
SDP 00203; see Am Conpl. 91 12-13.) Red-circling occurs
automatically in the payroll system ( See MZeal Dep. at
118:7-14; Def.’s Exs., SDP 00001-00008.) Thus, if an enployee is
red-circled but is supposed to receive approved pay increases,
t he payroll staff nust enter a manual override. (1d.)
Despite the abovenentioned e-mail sent to Plaintiff’s
counsel, Plaintiff did not realize that the transfer to the

Ofice of Student Placenent would | ead her to be red-circled.



I nstead, she first |l earned of the pay freeze in April 2007 when
she did not receive a pay increase that others in Plaintiff’'s
uni on received. (MZeal Dep. at 117:3-118:14.) Plaintiff
conpl ai ned to her union, but was told “that the policy was
standard procedure.” (Am Conpl. § 13.) Eventually, Plaintiff
spoke about the red-circle with Dr. Cassandra Jones, Defendant’s
Chi ef Academic Oficer, to “see what she could do to help ne.”
(McZeal Dep. at 145:4-5.) Dr. Jones directed that Plaintiff
receive the April 2007 pay increase as well as any future
increases. (ld. at 151:1-14, 152:4-17.) Plaintiff received a
retroactive pay increase as a result, and has since had manual
entries made by Defendant’s payroll staff to override the
red-circle. (ld. at 152:8-11, 153:16-154:1.)

In her new capacity as a Support Services d erk,
Plaintiff reported to LeTretta Jones who, as Plaintiff’s
supervi sor, had to approve any overtine requests in advance.
(See id. at 26:12-15; see also Def.’s Exs., SDP 00064.) Between
t he nont hs of Cctober and Decenber 2007, Plaintiff worked
thirteen hours of overtinme for which she was all egedly not
conpensated. (MZeal Dep. at 128:17-21, 130:2-6; Def.’s Exs.,
McZeal Dep. Ex. 5.) Plaintiff, however, received overtine
paynents during this period, (see Def.’s Exs., SDP 00004
(itemzing 17.25 hours of overtine paynent to be paid to
Plaintiff for Novenber 2007)), and was inforned that Ms. Jones
had concluded that Plaintiff was “paid overtinme for all the hours

that [she] worked” after “reviewing] the request for overtine
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docunents . . . submtted and conpar[ing] themw th the
TPER/ payroll.” (Def.’s Exs., SDP 00043.)

In the neantine, Plaintiff began pursuing a new job
wi th Defendant after |earning Defendant’s School Safety
departnent was “having problens with that office with the
payroll.” (MZeal Dep. at 155:7-9.) To that end, she introduced
herself to Brendan Lee, Defendant’s Executive Director of Schoo
Safety, and later met with himto discuss the creation of a new
“Financi al Coordinator” position. (Def.’s Exs., SDP SIJM Ex.;
McZeal Dep. at 157:8-14, 176:5-9.) In connection with this
|atter neeting, which Plaintiff considered to be an interview,
Plaintiff prepared a job description of the proposed position.
(McZeal Dep. at 163:18-24.) Plaintiff recognized, however, that
no specific position had been created. (1d. at 176:12-15.)
Utimately, on March 25, 2008, Lee informed Plaintiff that the
position could not be created within the departnent’s budget.
(Pl.”s Resp. In OQpp., Ex. 8.) To this day, no such position has
been created. (Def.’s Exs., SDP SIJM Ex.)

On June 5, 2009, Plaintiff filed this lawsuit. Later
that year, between the nonths of Novenber 2009 and Decenber 2009,
Plaintiff’'s keycard for Defendant’s building did not work during
af ter-busi ness hours when Plaintiff arrived to conplete
pre-approved overtine. (MZeal Dep. at 241:20-242:4.) Building
security staff informed Plaintiff that they had received an
e-mail fromM. Jones directing themto let Plaintiff into the

office during these hours. (1d. at 243:3-18.) This was
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necessary because Plaintiff, along with another enpl oyee, was not
afforded the 24/7 building access that at | east one other
enpl oyee of Defendant had. (Def.’s Exs., SDP 00180.) Plaintiff
was always let into the facility during the rel evant period, and
wor ked al |l approved overtinme hours. ( MZeal Dep. at 245:15-23;
Am Conpl. T 46.)

Thereafter, beginning in January 2010 and through
February 2010, Plaintiff observed ot her enpl oyees of Defendant,
i ncluding Ms. Jones, performwork that Plaintiff had ordinarily
been assigned. (Am Conpl. § 32; MZeal Dep. at 247:8-23.)
Plaintiff was infornmed that the shortage of work arose because
Ms. Jones was “swanped with things that she had to get done by a
deadline.” (MZeal Dep. at 252:18-19.) Nevertheless, Plaintiff
received her full salary and benefits during this tine. (1d. at

251: 16- 18.)

I11. DI SCUSSI ON

A. Legal Standard

Summary judgnent is appropriate if there are no genui ne
i ssues of material fact and the noving party is entitled to
judgnent as a matter of law Fed. R Cv. P. 56(a). “A notion
for summary judgnment wll not be defeated by ‘the nere existence
of sonme disputed facts, but will be denied when there is a

genui ne issue of material fact.” Am Eagle Qutfitters v. Lyle &

Scott Ltd., 584 F.3d 575, 581 (3d G r. 2009) (quoting Anderson V.

Li berty Lobby, Inc., 477 U S. 242, 247-48 (1986)). A fact is
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“material” if proof of its existence or nonexi stence m ght affect
the outcone of the litigation, and a dispute is “genuine” if “the
evidence is such that a reasonable jury could return a verdict
for the nonnoving party.” Anderson, 477 U S. at 248.

In undertaking this analysis, the court views the facts
in the light nost favorable to the nonnoving party. “After
meki ng all reasonable inferences in the nonnoving party’s favor,
there is a genuine issue of material fact if a reasonable jury

could find for the nonnoving party.” Pignataro v. Port Auth. of

N.Y. &NJ., 593 F. 3d 265, 268 (3d Gr. 2010) (citing Reliance

Ins. Co. v. Moessner, 121 F.3d 895, 900 (3d GCir. 1997)). Wile

the noving party bears the initial burden of showi ng the absence
of a genuine issue of material fact, neeting this obligation
shifts the burden to the nonnoving party who nust “set forth
specific facts showng that there is a genuine issue for trial.”

Anderson, 477 U.S. at 250.

B. Plaintiff’'s Retaliation d ains

Both “Title VII and the PHRA protect enpl oyees from
discrimnation by their enployers on the basis of race, color,

religion, sex or national origin.” Fusco v. Bucks Cnty., No.

08-2082, 2009 W. 4911938, at *6 (E.D. Pa. Dec. 18, 2009)
(Robreno, J.). Were, as here, the retaliation clains under both

Title VI and the PHRA are based on indirect evidence, the



framework set forth in MDonnell Douglas Corporation v. Geen*

governs. See Weston v. Pennsylvania, 251 F.3d 420, 432 (3d Grr.

2001). Under this test, the plaintiff bears the initial burden
of show ng “that (1) she engaged in a protected enpl oynent
activity, (2) her enployer took an adverse enpl oynent action
after or contenporaneous with the protected activity, and (3) a
‘causal |ink’ exists between the adverse action and the protected

activity.”® Andreoli v. Gates, 482 F.3d 641, 649 (3d Cir. 2007).

Upon nmaking this show ng, the burden shifts to the enployer “to
set forth a legitimate, nondi scrimnatory reason for its action.”

Seeney v. Elwn, Inc., No. 08-5032, 2010 W. 1657185, at *3 (E.D

Pa. Apr. 22, 2010) (Robreno, J.). If the enployer does so, the
burden shifts back to the plaintiff to show that the proffered
explanation is pretextual. See id.

Def endant argues that each of Plaintiff’s eight
retaliation clains fail as a matter of |law, |argely because
Plaintiff cannot show a causal |ink between an adverse action and
protected activity. Defendant further argues that Plaintiff has
adduced no evidence fromwhich a reasonable jury could find
Def endant’ s nondi scri m natory expl anations to be pretextual.
Plaintiff, devoting all of three sentences in applying the

governing law to the di scovery record, opposes Defendant’s

4 411 U.S. 792 (1973).
° “The sane standards, decisional |aw, and anal ysis apply
to retaliation clainms under both Title VII and the PHRA.” Fusco,
2009 W 4911938, at *11 n.8 (citing Slagle v. Cnty. of darion,
435 F. 3d 262, 265 n.5 (3d Cr. 2006)).
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notion, citing “an on going [sic] antagoni sm between the

plaintiff and the defendant.” (Pl.’s Resp. In Opp. at 10.)

1. Counts One and Si x

Def endant argues it is entitled to summary judgnment on
Counts One and Six because Plaintiff cannot overcone Defendant’s
showing that the red-circle on Plaintiff’s salary was
nondi scrimnatory.® The Court agrees. Wiile Plaintiff’'s
transfer to a new position after she engaged in protected
enpl oynent activity resulted in her salary being red-circled, the
transfer was part of an agreenment between the parties. |ndeed,
Plaintiff agreed with Defendant to be transferred to the new
position while represented by counsel. As Plaintiff
acknow edges, this agreenent automatically led to the red-circle
on her pay. (See Am Conpl. § 12.) The January 13, 2006 e-nai

Def endant sent Plaintiff’s counsel confirnmed as nuch, expl aining

° Def endant al so argues that Plaintiff’s claimis barred

because she filed a charge of discrimnation on March 17, 2008
after learning of the red-circle on April 1, 2007. Defendant’s
contention presunes, however, that each red-circled paycheck
Plaintiff received falls outside the anbit of the Lilly Ledbetter
Fair Pay Act of 2009 (the “FPA’), see 42 U S.C 8§

2000e-5(e) (3)(A), which rendered “each paycheck” stemrming “from a
di scrimnatory conpensation decision or pay structure . . . a

tai nted, independent enploynent-action that conmences the

adm ni strative statute of Iimtations,” Noel v. Boeing Co., 622
F.3d 266, 271 (3d Gr. 2010). Wile sonme courts have suggested
that retaliation clains are not covered by the FPA see Johnson
v. District of Colunbia, 632 F. Supp. 2d 20, 23 (D.D.C. 2009),
the FPA's applicability to Plaintiff is at |east debatable.
However, because it is clear that Plaintiff’s red-circling
retaliation clains fail on the nerits, the Court will not delve
into this issue or address Defendant’s statute of limtations
argunent .




that Plaintiff's salary would be “‘red-circled” . . . until the
ordinary salary for the position reaches her salary via raises
and other adjustnents.” (Def.’s Exs., D xon Dep. Ex. 3.)
Plaintiff has adduced no evidence that she responded to this
e-mail or otherw se took issue with its representations. Under
these circunstances, it is questionable whether Plaintiff can

establish an adverse enpl oynent action at all. See Andreoli, 482

F.3d at 649.

At a mnimum however, this series of events provides a
cogni zabl e nondi scrim natory expl anation for Defendant’s
acti on—anely, that Defendant believed Plaintiff agreed to have

her salary red-circled as part of the settlenent. See Fuentes v.

Perskie, 32 F.3d 759, 763 (3d G r. 1994) (“The enpl oyer satisfies
its burden of production by introducing evidence which, taken as
true, would permt the conclusion that there was a

nondi scrimnatory reason for the unfavorabl e enpl oynent deci sion.
The enpl oyer need not prove that the tendered reason actually
notivated its behavior . . . .” (internal citation omtted)).

The burden, therefore, shifts to Plaintiff to denonstrate that

Def endant’ s explanation is a pretext for retaliation. See
Seeney, 2010 W. 1657185, at *3. Plaintiff has failed to neet
this burden. This is particularly true given that Defendant
pronptly took renedi al actions upon learning Plaintiff did not
actually assent to the red-circle on her pay. Indeed, though the
pay systemstill reads Plaintiff (and many ot her enpl oyees) as

red-circled, Plaintiff is conpensated as if she is not red-

10



circled.

Because Plaintiff has put forth no evidence from which
a reasonable jury could find Defendant’s explanation to be
pretextual, Defendant’s notion for sumrary judgnent will be

granted as to Counts One and Si x.

2. Counts Two, Three, Seven, and Ei ght

Def endant argues summary judgnent should be granted as
to Counts Two, Three, Seven, and Ei ght because Plaintiff cannot
(1) show a causal link between the failure to conpensate her for
overtinme or pronote her and her Septenber 2005 harassnment claim
or (2) overcone Defendant’s proffered nondiscrimnatory
expl anations. Defendant is correct on both grounds.

First, there is no evidence fromwhich a jury can
reasonably find a “*causal link’ . . . between the adverse action
and the protected activity,” Andreoli, 482 F.3d at 649, because
the decisions to not pay Plaintiff the thirteen hours of overtine
or pronote her to a nonexistent position occurred roughly two
years after Plaintiff’ s sexual harassnent clai mand were not
acconpani ed by any other evidence suggestive of causation, see

Petril v. Cheyney Univ. of Pa., No. 10-6777, 2011 W. 1627928, at

*6 (E.D. Pa. Apr. 29, 2011) (“To show causation, a plaintiff
‘“usual ly must prove either (1) an unusually suggestive tenporal
proximty between the protected activity and the all egedly
retaliatory action, or (2) a pattern of antagoni sm coupled with

timng to establish a causal link.”” (quoting Lauren W ex rel.
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Jean W v. DeFlamnis, 480 F.3d 259, 267 (3d Cr. 2007)));

Coleman v. Textron, Inc., No. 02-8881, 2005 W. 713346, at *5

(E.D. Pa. Mar. 28, 2005) (“[T]he year and a half del ay between
the protected activity and the bunping cuts against the
establishnent of a causal link . . . .7).

The evi dence concerning the individuals responsible for
the decisions in question supports this conclusion. |ndeed,
while Ms. Jones was aware of Plaintiff’'s protected activity, she
al so wel coned Plaintiff into the Ofice of Student Placenent and
conplinmented Plaintiff’s work to others. (See, e.qg., MZeal Dep
at 103:18-19, 263:11-18.) And there is no evidence that Lee, who
was responsible for Plaintiff’'s “lack of pronotion,” was aware of
Plaintiff’s sexual harassment claimat all. Instead, as his
affidavit reflects, he first learned of it when Plaintiff filed
this lawsuit. (See Def.’'s Exs., SDP SIM Ex.)

Second, Plaintiff has adduced no evidence to overcone
Def endant’ s nondi scrimnatory explanation that (1) Plaintiff was
actually paid for all the overtine hours she worked; and (2) the
position Plaintiff attenpted to create was not devel oped due to
budgetary restrictions. As to the overtine, Plaintiff received
ot her overtine paynents during this period, and was inforned by
her supervisor that, her conplaints notw thstandi ng, she had
actually been “paid overtinme for all the hours that [she]
wor ked.” (Def.’s Exs., SDP 00043.) Plaintiff has not so much as
suggested that this nondiscrimnatory explanation for failing to

pay Plaintiff for the thirteen hours of overtinme is a pretext for

12



illegal retaliation. The sanme is true with respect to
Def endant’ s explanation of its failure to pronote Plaintiff;
there is no evidence fromwhich a reasonable jury could concl ude
that the budgetary considerations cited by Defendant are
pr et ext ual .

Thus, Defendant’s notion for sumrmary judgnent will be

granted as to Counts Two, Three, Seven, and Ei ght.

3. Count Four

Count Four alleges that Defendant retaliated against
Plaintiff by requiring security to let her into the building to
conpl ete overtinme during after-business hours in Novenber 2009
and Decenber 2009. Wile Plaintiff’s conplaint does not clearly
state whether this action was a retaliatory response to
Plaintiff’s 2005 sexual harassnment claimor Plaintiff’'s filing of
this lawsuit, Plaintiff’s claimfails either way because

Plaintiff cannot establish that this incident was an adverse

enpl oynent action. See Andreoli, 482 F.3d at 649. |Indeed, while
Plaintiff’s keycard did not permt 24/7 access to the building,
security was directed to let her in to conpl ete approved
overtinme. (MZeal Dep. at 243:3-18, 245:15-23.) Moreover,
Plaintiff was not the only enpl oyee subjected to this policy, and
successfully conpleted all approved overtine hours. ( See id.;
Def.’s Exs., SDP 00180.)

Under these circunstances, Plaintiff cannot show that

“a reasonabl e enpl oyee” woul d have found Defendant’s actions to
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be “materially adverse” because they would not “‘dissuade[] a
reasonabl e worker from maeki ng or supporting a charge of

discrimnation.”” Burlington N. & Santa Fe Ry. Co. v. Wite, 548

U S 53, 68 (2006) (quoting Rochon v. Gonzales, 438 F.3d 1211,

1219 (D.C. Gr. 2006)). At best, Plaintiff suffered a de mnims

i nconveni ence to which simlarly situated enpl oyees were al so
subjected. She was in no way deprived of work opportunities, or
ot herwi se harnmed by Defendant’s deci sion

Because no reasonable jury could find the denial of
24/ 7 keycard access to be an adverse enpl oynent action,
Def endant’s notion for summary judgnment will be granted as to

Count Four.

4. Count Fi ve

Finally, Defendant asks the Court to enter summary
judgnent in its favor on Count Five, which pleads that Defendant
retaliated against Plaintiff by depriving her of work. Like
Count Four, this claimdoes not make cl ear whether the all eged
retaliation stemmed fromPlaintiff’s sexual harassnent claimor
this lawsuit. Either way, however, Plaintiff bears the burden of
denmonstrating a causal link between the protected activity and

the retaliation. See Andreoli, 482 F.3d at 649. Plaintiff

cannot do so. As noted, the sexual harassnent claimwas nmade in
2005. This lawsuit was filed June 2009 with a charge of
di scrimnation being nmade in March 2008. Applying the | atest of

these three dates, nearly a year had el apsed between Plaintiff’s
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protected activity and the allegedly retaliatory conduct. This

mlitates against a causal link, see Coleman, 2005 W. 713346, at

*5, and the record does not support Plaintiff’s conclusory
reference to “an on going [sic] antagonism” (Pl.’s Resp. In Qpp.
at 10.) Moreover, Plaintiff offers no evidence fromwhich a
reasonable jury could find pretextual Defendant’s
nondi scrimnatory explanation that the shortage in work stemmed
from her supervisor being “swanped” and facing an inpendi ng
deadl i ne. (MZeal Dep. at 252:13-19.)

Thus, Defendant’s notion for sumrmary judgnent will be

granted as to Count Five.

| V. CONCLUSI ON
For the foregoing reasons, Defendant’s notion for
summary judgnment will be granted. An appropriate Oder wll

foll ow
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTO NETTE MCZEAL : ClVIL ACTION
: NO. 09- 2554
Plaintiff,

V.

SCHOOL DI STRI CT OF
PHI LADELPHI A,

Def endant .
ORDER
AND NOW this 16th day of My, 2011, it is hereby
ORDERED t hat Defendant’s notion for summary judgnent (doc. no.
24) is GRANTED;
It is hereby further ORDERED that this case shall be

mar ked CLCSED.

AND I T I'S SO ORDERED.

S/ Eduar do C. Robreno
EDUARDO C. ROBRENO, J.
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