IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EL BOR CORP. d/b/a : CIVIL ACTI ON

JUNI ATA FI TNESS., : NO. 09- 5005
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V.

FI REMAN' S FUND | NSURANCE :
COVPANY, :

Def endant .
MEMORANDUM
EDUARDO C. ROBRENO, J. MAY 6, 2011

| NTRODUCTI ON

Plaintiff El Bor Corporation d/b/a Juniata Fitness
(“Plaintiff”) brings this insurance contract action against
Fireman’s Fund | nsurance Conpany (“Defendant”). Plaintiff
al l eges that Defendant, in bad faith, breached its contractua
obligations by failing to indemify covered | osses at Plaintiff’s
Juniata Fitness gymfacility (“Juniata”). Juniata is owned and
operated by d enn Roble, who agreed to have a property danmage
claimsubmtted on Juniata' s behalf by Metro Public Adjustnent,
Inc. (“Metro”).

Plaintiff pleads two counts: (1) Count One—breach of
contract; and (2) Count Two—bad faith conduct in violation of 42
Pa. Cons. Stat. 8 8371. Defendant noves for sunmary judgnent,
urgi ng that the undi sputed evidence of record denonstrates that
Def endant neither breached its obligations under the contract nor

exerci sed any bad faith in resolving Plaintiff’s claim For the



reasons set forth bel ow, Defendant’s notion will be granted in

part and denied in part.

1. BACKGROUND

A. The | nsurance Policy

Def endant issued an insurance policy to Plaintiff,
insuring Juniata in the anmount of $1,000,000. (Pl.’s Resp. In
Qop., Ex. A at FFIC262.) The policy covers “risks of direct
physical loss unless the loss is limted or caused by a peri
that is excluded.” (1d. at FFIC 295.)

Anongst others, the policies’ exclusions include “loss
or damage caused directly or indirectly by”: (1) “contam nation
or deterioration including corrosion, decay, fungus, ml dew,
mold, rot, rust . . . in covered property that causes it to
damage or destroy itself”; (2) defects, errors and om ssions,
negligent or otherwise, in the “design, specification,
construction, workmanship, installation, or maintenance of the
property”; (3) the insured s “neglect to use all reasonabl e neans
to save covered property at and after the time of |oss”; (4)
“conti nuous or repeated seepage or | eakage of water or steamthat
occurs over a period of 14 days or nore”; (5) “settling,
cracki ng, shrinking, bulging, or expanding of . . . roofs”; and
(6) “wear and tear.” (1d. at FFI G 295, FFIC 298, FFIC 299,
FFI C- 300.)

In addition to the abovenenti oned excl usions, the

policy contains a provision barring “a | egal action” agai nst
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Def endant unless “all of the ‘terns’ of the Commercial Qutput
Program cover ages have been conplied with.” (1d. at FFIC 308.)
These terns include providing Defendant with “pronpt notice” of a

claim and taking “reasonable steps to protect covered property

at and after an insured loss to avoid further loss.” (1d. at
FFI C- 303.)
B. The Danmage and Juniata’s Arrangenent with Metro

In early 2009, ' Robl e noticed staining on Juniata’'s
ceiling. (See Def.’s Mot. For Summ J., Ex. A-3, at 23.) Roble
did not call Defendant to apprise it of a possible loss in
response to the staining because he “didn’t think that it was
going to be that big of a thing” and “thought it was just a
little excess of rain.” (ld. at 25.) Roble simlarly opted not
to undertake any corrective action on Juniata's roof at this
time. (See id. at 29.) Sonetine thereafter, the stains on the
ceiling started to leak. (See id. at 27.) Initially, Roble did
not contact Defendant to apprise it of a potential claim ( See
id. at 29.)

In February 2009, however, Roble decided to do so after
he was approached by Angel Bernardy, a claimsolicitor for Metro.
(See id., Ex. A1, at 20, 32, 40.) As a claimsolicitor,
Bernardy’s role was to “go find damage in houses and nake sure --

offer to people, representation for their clainms.” (1d. at 20.)

! The evidentiary materials of record are vague

concerning many of the rel evant dates.
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Ber nardy spoke with Robl e about the possibility of signing up for
Metro’s services, and Roble permitted Bernardy to inspect Juniata
to |l ook for danmage. (ld. at 32-33, 35.) That sane day, Bernardy
contacted roofer Steve Price to arrange an initial consultation.
(Ld. at 40.) After inspecting Juniata s roof, Price perforned
$250 worth of energency repairs “due to wei ght of ice, and snow
damage.” (1d., Ex. A-6; see id., Ex. A1, at 41; Pl.’s Resp. In
Qop., Ex. C at 32.)

Foll owi ng t hese energency repairs, Bernardy and Robl e
spent “about a nonth” negotiating Metro's fee. (Def.’s Mt. For
Summ J., Ex. A-1l, at 33.) During the pendency of negotiations,
no additional repairs were undertaken, no portions of Juniata
were closed, and no patrons cancelled their gym nenbershi ps due
to the roof’s damage. (1d., Ex. A-3, at 48.) Finally, on March
31, 2009, Roble and Metro canme to an agreenent whereby Metro
woul d adjust Juniata’s claimin exchange for twenty percent of
any recovery from Defendant. (1d., Ex. A5 at 25.) This
agreenent, which was signed by Bernardy and Roble, listed the
date of | oss as January 28, 2009, indicating that the damge to
Juni ata was caused by wind, rain, and ice. (See id., Ex. A-7.)
The parties, however, were unable to identify the specific day on
which the | oss occurred. Consequently, Metro checked the weat her
records and selected a date that corresponded with Price’s
finding that excess snow and ice caused the damage. ( See id.,

Ex. A1, at 52; i1d., Ex. A5, at 42-43.)



C. The | nsurance d aim

Def endant was first apprised of the clainmed | oss on
April 17, 2009, when Metro contacted Defendant to alert it of the
claim (See id., Ex. B-2, at FFIC 13, FFIC 15.) That sane day,
Metro sent a letter to Plaintiff acknow edging that Plaintiff had
retained Metro’ s services, and stating that Metro had “filed
[Plaintiff's] claim on [Plaintiff’s] behalf, with [Plaintiff’s]

i nsurance conpany.” (ld., Ex. A-7.) Like the contract Bernardy
and Robl e had signed on March 31, 2009, Metro’'s letter to
Plaintiff |isted the | oss date as January 28, 2009, and cited

wi nd, rain, and snow as the cause of the loss. (1d.)

By May 4, 2009, however, Defendant had still not
received an estinmate of danages and contacted Metro to informit
that such information was necessary to process the claim ( See
id., Ex. B-2, at FFIC-12.) Finally, on May 18, 2009, Mtro
advi sed Defendant that the total coverage woul d be over $125, 000.
(See id. at FFIC-10.) This figure reflected a May 11, 2009
report prepared by Metro that estinated the damages attendant to
Plaintiff’s claim Anongst other things, Metro s report
i ndicated that the follow ng services were needed: (1)
repl acement of the roof for $125,000; (2) resetting of the
mrrors in the cardio roomfor $4,293.90; (3) painting the walls
of the weight roomw th epoxy coating for $6,476.80; (4)
repairing the pro shop’s ceiling for $1,567.78; and (5) replacing
the pro shop’s wall paper for $2,311.35. (See id., Ex. B-3.)

The roof replacenent called for by Metro’s report was
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based on Price’s finding that the roof was damaged by snow and
ice. Price, however, did not see any snow or ice when he
i nspected the roof. (See Pl.”s Resp. In Opp., Ex. C at 38.)
Nevert hel ess, he believed that (1) snow and ice caused the damage
he observed; (2) the roof was not inproperly constructed; and (3)
t he damage sustained ultimately required the roof’s replacenent.
(See id. at 42, 55-56.) Price also believed that the water
damage inside Juniata matched the damage to the roof. ( See id.
at 67-68.) He estinmated that replacing the roof would cost
$125, 000, though he recogni zed that Roble was not keen on
undertaking a full replacenent in the imediate future. ( See id.,
Ex. B-4; id., Ex. C, at 50.)

On June 4, 2009, Defendant assigned an independent
adj uster to inspect the property, and the independent adjuster
did so on June 9, 2009. (See Def.’s Mot. For Summ J., Ex. B-4,
at FFIC-161.) By July 17, 2009, the independent adjuster had
asked Defendant to retain an expert to inspect the roof, and
contacted Metro to ask themto “refrain fromwork to the roof”
until an inspection was conpleted. (See id., Ex. B-5, at
FFI C-156.) On August 11, 2009, Metro followed up wth Defendant
because it had “not heard fromanyone.” (Pl.’ s Resp. In Qop.
Ex. B-6, at FFIC-145.) That sane day, the independent adjuster
filed a report stating that he was still “awaiting direction on
[the] recommendation to assign an engi neer and/or buil ding
consultant to assist . . . in the investigation of this matter.”

(ILd., Ex. B-6, at FFIC148.) On August 12, 2009, an engi neer was
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assigned to the case. (Def.’s Mot. For Summ J., Ex. B-6, at
FFI C 33.)

Later in August 2009, Plaintiff retai ned counsel who
ultimately filed this suit on Septenber 29, 2009. ( See doc. no.
1.) Thereafter, the independent adjuster contacted Metro to
arrange an inspection of Juniata. (See Def.’s Mdt. For Summ J.,
Ex. A-5, at 100-01.) This request was deni ed because Plaintiff
was represented by counsel in a pending lawsuit. ( See id.)
Plaintiff’s counsel, however, comrunicated with the independent
adj uster and schedul ed an COctober 6, 2009 inspection. ( See id.,
Ex. B-6, at FFIC-32; id., Ex. B-9, at FFIC45.)

The engi neer assigned to the case inspected Juniata's
roof and interior, concluding in an Qctober 19, 2009 report that
“the roof systenms on the . . . building had been poorly
constructed and i nadequately maintained.” (1d., Ex. B-9, at
FFI C-44.) The engi neer also opined that “[t]he weight of the
accunul ated snow and ice during the end of January of 2009 was
insufficient to cause the novenent of structural nenbers
necessary to have resulted in the observed damage | ocations.”
(ILd.) Based on this report, Defendant issued a May 7, 2010
| etter generally denying Plaintiff’s claimbut agreeing to pay

$9,715.99 to repair “internal water damages.” (1d., Ex. B-10.)

[11. DI SCUSSI ON
A. Legal Standard

Summary judgnent is appropriate if there are no genui ne
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i ssues of material fact and the noving party is entitled to
judgnent as a matter of law Fed. R Cv. P. 56(a). “A notion
for summary judgnment wll not be defeated by ‘the nere existence
of some disputed facts, but will be denied when there is a

genui ne issue of material fact.” Am Eagle Qutfitters v. Lyle &

Scott Ltd., 584 F.3d 575, 581 (3d G r. 2009) (quoting Anderson V.

Li berty Lobby, Inc., 477 U S. 242, 247-248 (1986)). A fact is

“material” if proof of its existence or non-existence m ght
affect the outcone of the litigation, and a dispute is “genuine”
if “the evidence is such that a reasonable jury could return a
verdict for the nonnoving party.” Anderson, 477 U S. at 248.

In undertaking this analysis, the court views the facts
in the light nost favorable to the non-noving party. “After
meki ng all reasonable inferences in the nonnoving party’s favor,
there is a genuine issue of material fact if a reasonable jury

could find for the nonnoving party.” Pignataro v. Port Auth. of

N.Y. & NJ., 593 F.3d 265, 268 (3d Gr. 2010) (citing Reliance

Ins. Co. v. Moessner, 121 F.3d 895, 900 (3d Gir. 1997)). Wile

the noving party bears the initial burden of show ng the absence
of a genuine issue of material fact, neeting this obligation
shifts the burden to the non-noving party who nust “set forth
specific facts showng that there is a genuine issue for trial.”

Anderson, 477 U.S. at 250.

B. Appl i cation

Def endant argues it is entitled to judgnent on each of
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Plaintiff’s clainms. The analysis that foll ows begi ns by
addressing Plaintiff’s contract claimbefore turning to

Plaintiff's bad faith claim

1. Plaintiff's Contract d aim

a. Plaintiff's alleged failure to comply with
the policy

As a prelimnary matter, Defendant urges that the Court
need not reach the merits of Plaintiff’s contract clai mbecause
it is barred by Plaintiff’'s failure to conply with the insurance
policy. Specifically, Defendant argues that Plaintiff failed to
conply with policy provisions requiring it to: (1) give pronpt
notice of the claim (2) protect the property at issue; (3)
permt inspection of the property; and (4) cooperate during the
adjustnment. Therefore, as Defendant reasons, sunmary | udgnent
shoul d be granted in its favor. Defendant is m staken.

First, even assuming that Plaintiff’'s failure to report
the claimuntil April 2009 did not conply with the contract’s
pronpt notice provision, Defendant has submitted no evidence that
it was prejudiced by Plaintiff’'s delay. This defeats Defendant’s

noti ce def ense. See Brakeman v. Potomac Ins. Co., 371 A 2d 193,

198 (Pa. 1977); see also Berko Invs., LLCv. State Nat’'l Ins.

Co., No. 08-2609, 2010 W 2853731, at *5 (E.D. Pa. July 21, 2010)
(to assert a late notice defense, the insurer nust prove both
that the insurance contract had a notice provision and that the

insured’s failure to conply with it “resulted in actua



prejudice”). After all, other than the $250 energency repairs
Plaintiff undertook, the roof and interior of Juniata was in
substantially simlar condition when it was ultimtely inspected
by Defendant. Cf. Berko, 2010 W. 2853731, at *6-7 (finding
actual prejudice where the insured had the entire roof replaced
before the insurer had an opportunity to inspect it).

Second, al though the evidence of record suggests that
Plaintiff could have taken nore steps to protect the property,
there is also evidence that Plaintiff had the $250 energency
repairs conpleted in February 2009. Because the Court is tasked
with viewing the evidence in the |ight nost favorable to
Plaintiff and drawing all inferences in its favor, the evidence
concerning the enmergency repairs suffices to create a factua
guestion as to whether Plaintiff exercised its duty to protect
covered property. For this reason, Plaintiff’'s alleged failure
to conply with the policy’ s property protection provision is not
grounds for granting summary judgnment in Defendant’s favor.

Finally, Defendant’s clains that Plaintiff inpeded
Def endant’ s i nspection and failed to cooperate during the
adj ust nent cannot be credited. Defendant argues that both bases
bar Plaintiff’'s contract claim urging that “Metro, on behalf of
Plaintiff, admttedly inpeded the property inspection by
Fireman’s Funds’ i ndependent adjuster and roofing consultant.”
(Def.’s Mot. For Summ J., at 18.) As support for this
proposition, Defendant cites testinony froma Metro

representative in which the representative stated that he denied

10



Def endant’ s representatives access to Juniata. (See 1d. (citing
id., Ex. A5 at 100-01).)

In doing so, however, Defendant omts a very inportant
detail: the witness in the cited passage clearly stated that he
deni ed Def endant access only after the case was “in suit” when
Metro was “no |longer representing Juniata.” (1d.) Indeed, by
this point, Plaintiff was represented by counsel who had sent
Def endant’s adjuster a letter to that effect. (See id., Ex. B-7,
at FFI C128.) Thus, Defendant’s representation that Plaintiff
failed to conply with the policy because Metro refused to permt
i nspection is less than candid.? Plaintiff’'s counsel, who
appears to have readily conplied with Defendant’s every request,
was the proper party for Defendant to contact for access to
Juni at a.

Because Def endant cannot show that Plaintiff is barred
frombringing this action due to its failure to conply with the
i nsurance policy, the Court turns to address the nerits of

Plaintiff's contract claim

b. The nerits of the contract claim

Def endant next argues that Plaintiff’s contract claim
fails on the nerits because (1) Plaintiff cannot show that the

damage was caused by the “weight of ice and snow’ in January

2 The Court presunes Defendant’s reference to this

testimony was not a knowing attenpt to mslead the Court. See
Pa. RP.C. 3.3(a)(l).
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2009; and (2) Plaintiff’s claimfalls within six different policy
exclusions. Alternatively, Defendant asks the Court to grant
partial summary judgnent as to certain of the damages item zed in
the May 11, 2009 report prepared by Metro. ® Although not
explicit, each of Defendant’s requests blithely ignores the
summary judgnent standard by asking the Court to view the facts
in the light nost favorable to Defendant and grant Defendant’s
notion on that basis.

For exanple, Defendant’s contention that Plaintiff’'s
claimfails because “no one knows how | ong, or how, the roof was
damaged,” (Def.’s Mdt. For Summ J., at 19), inplicitly asks the
Court to reject Price’s testinony that the roof was danmaged by
snow and ice. (See Pl.’s Resp. In Opp., Ex. C at 42, 55-56.)

Def endant asks the Court to weigh various pieces of evidence in

this manner. (See, e.qg., Def.’s Mot. For Summ J., at 23
(“Damage to the wallpaper . . . and the weight room. . . were

nore |likely caused by age than by any water danmage.”).) Wi | e

Def endant presents sone good reasons to discredit the evidence

3 To the extent it differs from Defendant’s broader

argunent in support of summary judgnent on Count One, Defendant’s
request for partial summary judgnent is largely based on Roble's
adm ssions that certain of the repairs in Metro's report (nostly
concerning Juniata’ s interior) are unnecessary or unwanted.
However, the fact that Roble may now feel this way does not nean
Plaintiff did not have a cogni zabl e i nsurance cl ai mt hat

Def endant inproperly denied. Moreover, as it pertains to the
danmage to Juniata’s interior, Price’s testinony creates a factua
di spute for the jury to consider. (See Pl.’s Resp. In Opp., EX.
C, at 67-68 (stating the damage in the interior matched the
roof’s damage).) For these reasons, the Court declines to enter
pi eceneal partial summary judgnment on Plaintiff’s breach of
contract claim
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supporting Plaintiff’'s position that a jury may well accept, the
Court is not permtted to accept Defendant’s invitation.

Instead, it nust view the evidence in the |light nost favorable to
Plaintiff and draw all inferences inits favor. Under this
standard, Price' s testinony that the roof was damaged by snow and
ice plainly permts a reasonable jury to conclude that the roof
was damaged by snow and ice. Coupled with Roble’s testinony that
he first observed staining on the walls in early 2009, a
reasonable jury could find that the damage surfaced when
Plaintiff was insured by Defendant.

The same flaw al so appears in Defendant’s di scussion
regarding five of the six policy exclusions. Defendant’s
dependence on the “negl ect” exclusion ignores the evidence that
Plaintiff undertook $250 in energency repairs. Defendant’s
reliance on the “construction defect” and “seepage” excl usions
again credits Defendant’s engi neering expert whilst ignoring
Price’s conflicting testinony. (See Pl.”s Resp. In Qpp., Ex. C,
at 42 (stating the roof was not poorly constructed and that the
crack in the roof was not a product of seeping).) Simlarly,

Def endant’ s argunent that the “contam nation and deterioration”
and “wear and tear” exclusions apply because certai n danage nay
have predated the roof damage ignores Roble’ s explanation that

t hi ngs becane worse after Juni ata began experiencing problens
wthits roof. (See Def.’s Mot. For Summ J., Ex. A-3, at
85-86.) These contentions also ignore Price’s testinony that the

wat er damage inside Juniata corresponded to the damage to the
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roof. (See Pl.’s Resp. In Qop., Ex. C, at 67-68.) Gven this
testinony, a reasonable jury could find that the damage to
Juniata’s interior was caused by the damage on the roof, not the
preexisting nold or ordinary wear and tear

Def endant’ s sixth and final basis for deem ng
Plaintiff’s cl ai mexcluded—anely, that the “settling” exclusion
appl i es—+s sheer specul ation that does not neet Defendant’s
burden of establishing that “the loss falls within a specific

policy exclusion.” Wexler Knitting MIIs v. Atl. Mit. Ins. Co.,

555 A . 2d 903, 905 (Pa. Super. Ct. 1989). Pointing to Roble’'s
testinony that he was not sure whether the danmage was caused by
the roof's settling, Defendant asserts the claim“could have been
denied.” (Def.’s Mot. For Summ J., at 23.) However, the fact
that Roble testified that he did not know if the |eaking was a
product of the roof settling plainly does not neet Defendant’s
burden of establishing that the settling exclusion applies.
Especially given Roble’ s acknow edgnent that he | acked any
know edge or expertise in roofing.

For these reasons, Defendant’s notion for sunmary

judgnent will be denied as to Plaintiff’s contract claim

2. Plaintiff's Bad Faith daim

Def endant al so seeks sunmary judgnent as to Plaintiff’s
cl ai mthat Defendant exercised bad faith in denying Plaintiff’s
i nsurance coverage. See 42 Pa. Cons. Stat. § 8371. To establish

a claimfor bad faith denial of insurance coverage under
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Pennsylvania law, a plaintiff nmust show “wth clear and
convincing evidence: (1) that the insurer |acked a reasonable
basis for denying benefits; and (2) that the insurer knew or

reckl essly disregarded its |lack of reasonable basis.” Klinger v.

State Farm Mut. Auto. Ins. Co., 115 F. 3d 230, 233 (3d Cr. 1997);

see Terletsky v. Prudential Property & Cas. Ins. Co., 649 A 2d

680, 688 (Pa. Super. C. 1994). “dCear and convincing evidence
is evidence that is ‘so clear, direct, weighty and convincing as
to enable the [fact finder] to cone to a clear conviction,

W t hout hesitancy, of the truth of the precise facts in issue.’”

Burrell v. United Healthcare Ins. Co., No. 00-4697, 2001 W

873221, at *1 (E.D. Pa. July 30, 2001) (Robreno, J.) (quoting
US Firelns. Co. v. Royal Ins. Co., 759 F.2d 306, 309 (3d Cr.

1985)) .

Here, Plaintiff argues that Defendant “acted in a
totally dilatory, deceitful and malicious manner” by (1) ignoring
Plaintiff’s claimfor nonths; (2) issuing a denial letter several
nont hs after recei pt of the engineering expert’s report; and (3)
relying on policy exclusions that do not apply in its denial
letter. (Pl.”s Resp. In Opp., at 15.) The evidentiary materials
do not provide clear and convinci ng support for these
contenti ons.

First, although Defendant was responsible for sone of
the delay in adjusting Plaintiff’s claim (see id., Ex. B-6, at
FFI C- 133 (lanmenting that Plaintiff’s claim®“fell through the

cracks”)), there is no evidence this delay was know ng or
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reckl ess, see 3039 B St. Assocs., Inc. v. Lexington Ins. Co., 740

F. Supp. 2d 671, 677 (E.D. Pa. 2010) (Robreno, J.) (“[Mere
negl i gence or bad judgnment is not bad faith.” (quoting Polsell

v. Nationwde Mut. Fire Ins. Co., 23 F.3d 747, 751 (3d Cir.

1994))). Second, the seven nonth delay in processing Plaintiff’s
claimafter receipt of the expert report is “not indicative of

bad faith.” Mrrisville Pharm, Inc. v. Hartford Cas. Ins. Co.,

No. 09-2868, 2010 W. 4323202, at *5 n.40 (E.D. Pa. Cct. 29,

2010); see id. (agreeing with cases holding that “spans of

thirteen to fifteen nonths to process clains are reasonable”).
Finally, it cannot be said that Defendant’s reliance on

the policy exclusions cited was unreasonable. Defendant’s

engi neer found that the weight of the snow and ice could not have

caused the damage to Juniata s roof, and noted the roof was

poorly constructed and nmai ntained. (See Def.’s Mdit. For Sunm

J., Ex. B-9, at FFIC-44.) These findings, which were cited in

the denial letter, provide reasonable grounds to deny benefits.

See Cantor v. Equitable Life Assurance Soc'y of the U S., No.

97-5711, 1999 W. 219786, at *3 (E.D. Pa. Apr. 12, 1999) (“Courts
repeatedly have held that an insurance conpany’s substantial,
t horough investigation, based upon which the insurance conpany
refuses to nake or continue benefit paynents, establishes a
reasonabl e basis that defeats a bad faith claim?”).

Because Plaintiff has failed to point to any evi dence
fromwhich a jury could clearly and convincingly find that

Def endant | acked a reasonabl e basis for denying benefits and knew
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or recklessly disregarded its lack of a basis, the Court wll

grant Defendant’s notion as to Plaintiff’s bad faith claim

| V. CONCLUSI ON
For the foregoing reasons, Defendant’s notion for
summary judgnent will be granted in part and denied in part.

appropriate Order wll follow
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EL BOR CORP. d/b/a : ClVIL ACTI ON

JUNI ATA FI TNESS, : NO. 09-5005
Pl aintiff,

V.

FI REMAN S FUND | NSURANCE

COVPANY,

Def endant .

ORDER

AND NOW this 6th day of My, 2011, it is hereby
ORDERED t hat Defendant’s notion for summary judgnent (doc. no.
24) is GRANTED in part and DENIED in part as foll ows:
1) Defendant’s notion is DENIED as to Plaintiff’s
Count One claimfor breach of contract;
2) Defendant’s notion is GRANTED as to Plaintiff’s
Count Two statutory bad faith claim
It is hereby further ORDERED that pretrial menoranda

pursuant to Local Rule of Cvil Procedure 16.1(c); proposed voir



dire questions, jury instructions,* special interrogatories, and
verdict fornms for a jury trial (or proposed findings of fact and
conclusions of law for a non-jury trial); and any notions in
limne shall be filed by Friday, May 27, 2011

It is hereby further ORDERED that a final pretrial
conference shall be held on Wednesday, June 8, 2011, at 2:00 P.M

in Courtroom 11A, United States Courthouse, 601 Market St.,

Phi | adel phi a, Pennsyl vani a.

AND I'T I S SO ORDERED

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.

4 Each proposed jury instruction should be nunbered,

shoul d appear on a separate page, and should include citations to
the authorities supporting the proposed instruction.
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