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This case involves two conpani es that provide online
coll ege transfer services. The plaintiff Coll egeSource has
accused the defendant AcadenyOne of republishing course catal ogs
and course information that Coll egeSource digitized and nade
available to its customers. These conpani es use course
descriptions fromacadem c institutions to facilitate transfer
agreenents between schools and to hel p users determ ne whet her
courses at different institutions are equival ent.

The plaintiff seeks a prelimnary injunction under
t heori es of breach of contract, unjust enrichnent, and false
advertising. CollegeSource asserts that AcadenyOne breached
Col | egeSource’s Terns of Use by republishing course descriptions
taken from Col | egeSource’ s course catal ogs or alternatively that
AcadenyOne has been unjustly enriched. CollegeSource al so
accuses AcadenyOne and its CEO David Ml doff of false adverti sing
by sending a letter containing false statenents to various

academ c institutions under the guise of a freedomof information



request. Coll egeSource seeks to enjoin the defendants from using
course descriptions obtained fromthe plaintiff’s course catal ogs
and to require the defendants to issue corrective advertising
regarding the freedomof information letters.

The Court concludes that the plaintiff has failed to
satisfy its burden that it is entitled to a prelimnary
injunction. The Court first concludes that the plaintiff has not
shown that it will suffer irreparable injury in the absence of an
injunction for its breach of contract and unjust enrichnent
claims. The Court al so concludes that the plaintiff has failed
to show a |ikelihood of success on the nerits of its false
advertising claimbecause the statenents in the freedom of
information letters are at | east anbiguous and there has been an
i nsufficient show ng of consuner confusion. The Court wll

therefore deny the plaintiff’s notion.

Procedural History

On July 20, 2010, the plaintiff initiated this |aw suit
and filed for a tenporary restraining order to preserve evidence
on AcadenyOne’s conputers. On August 3, 2010, the Court denied
the plaintiff’s notion and instructed both parties not to destroy
any potentially relevant information. On October 19, 2010, the
def endants noved to dism ss several counts of the plaintiff’s

amended conplaint. On Decenber 6, 2010, the plaintiff filed the



instant notion for prelimnary injunction.

On January 24, 2011, the Court held a prelimnary
i njunction hearing and on January 26, 2011 held oral argunment on
the plaintiff’s notion. At the hearing, the Court heard live
testinony from Kerry Cooper, CEO of Col |l egeSource; Stanley Novak
Director of QOperations for Coll egeSource; David Stanely, Manger
of Inplenentation for AcadenyOne; and David Ml doff, CEO of
AcadenyOne. The deposition testinony of Harry Cooper, the
founder of Career Qui dance Foundation, was also incorporated into
the record. The plaintiff filed proposed findings of fact and
conclusions of |law on February 17, 2011 and the defendant filed
proposed findings of fact and concl usions of |aw on February 22,
2011.

This case is related to two previously filed | awsuits.

See AcadenyOne, Inc. v. CollegeSource, Inc., No. 08-5707, 2009 W

5184491 (E.D. Pa. Dec. 21, 2009) (Padova, J.); CollegeSource,

Inc. v. AcadenyOne, Inc., No. 08-1987, 2009 U S. Dist. LEXIS

75513 (S.D. Cal. Aug. 24, 2009). In the Pennsylvania case before
Judge Padova, the Court granted Col |l egeSource’s notion for

summary judgnent on AcadenyOne’s clains of fal se adverti sing,

trademark infringenent, and cybersquatting. AcadenyOne, Inc. v.

Col | egeSource, Inc., No. 08-5707, 2009 W. 5184491, at *7, *16-*17

(E.D. Pa. Dec. 21, 2009). 1In the California action, the D strict

Court concluded that it |acked personal jurisdiction over



AcadenyOne for clainms simlar to those brought in this |awsuit.

Col | egeSource, Inc. v. AcadenyOne, Inc., No. 08-1987, 2009 U.S.

Dist. LEXIS 75513, at *20-21 (S.D. Cal. Aug. 24, 2009). The
plaintiff's appeal is currently pending before the United States

Court of Appeals for the Ninth Crcuit. See CollegeSource, Inc.

v. AcadenyOne, Inc., No. 09-56528 (9th Cir.).

I1. Fi ndi ngs of Fact

A Backgr ound
1. Col | egeSource and AcadenyOne both provi de course

i nformation services to hi gher education organi zati ons.

2. Col | egeSource is the successor in interest to the
non-profit Career Qi dance Foundation (“CG"), which was founded
in 1971. (Verified Conpl. § 5.)

3. AcadenyOne was founded in 2004. (Notes of
Testinony, Evidentiary Hearing, January 24, 2011 (“N.T.") 114:2-
5.)

4. Since approxi mately 1992, CG-F and | ater
Col | egeSource have digitized college catalogs and offered themin
various formats. (H Cooper Dep. 39:2-24, 41:22-42:11; N.T.

197: 4-19.)

5. Begi nning in 1996, CGF began offering digitized

course catal ogs on the Internet. (H Cooper Dep. 42:12-18.)

6. Col | egeSource offers PDF versions of whol e college



course catal ogs online through its product *Coll egeSource
Online.” (N T. 22:2-10; 87:16-23.)

7. Col | egeSource offers another product called
Transfer Evaluation Service (“TES’), which is primarily marketed
to institutions seeking information regarding the transfer of
credits fromone institution to the other. (N T. 22:2-10;
47:7-11.)

8. In m d-2005, AcadenyOne devel oped two products:
the National Course Atlas and the Course Equival ency Managenent
Center (“CEMC’). (N T. 119:2-17.)

9. AcadenyOne’ s National Course Atlas provides a
catal og of current course information at educati onal
institutions, which is used for conparing the academ c
equi val ence of courses at different institutions. (NT.
114:9-116: 23; 118:2-119:21; Def.’s Exs. 38, 39.)

10. AcadenyOne’s CEMC is an online programthat all ows
academ c institutions to create and centralize transfer
agreenents and policies using the National Course Atlas. It is
used to help faculty map out the courses that would go into a

transfer agreement in a proactive fashion. (N T. 120:25-121:20.)

B. Cour se Cat al ogs

11. Over the past sixteen years, CollegeSource has

accunmul ated nore than 39,000 digital course catalogs. (NT.



42: 20-43:1.)

12. Col | egeSource acquired these course catal ogs by
contacting individual colleges and requesting copies of their
catalogs. (N T. 49:21-22; 202: 14-203:09.)

13. Col | egeSource obtained perm ssion to use their
catal ogs by contacting colleges directly. CollegeSource did not
present evidence that it has any formal contracts or |icensing
agreenents with any colleges or universities for the distribution
of course catalogs. (N T. 205:16-22.)

14. Coll eges and universities provide Coll egeSource
with either electronic or paper copies of their course catal ogs.
Col | egeSour ce scans paper catal ogs and processes the scanned
i mages using optical character recognition (“OCR’). (N T. 78:14-
79:9.)

15. Col |l egeSource formats the electronic catalogs it
receives as well as the scanned/digitized catalogs with a uniform
cover (“splash page”). CollegeSource also nakes the data
searchabl e and appends its Terns of Use to each catalog. (N T.
32:7-11; 67:12-68:1.)

16. Al of the catal ogs that Coll egeSource has either
scanned or electronically converted contain Terns of Use that the
informati on may only be used for personal use and that data may
not be displayed for use on another website or service. (NT.

50:4-6; Pl.’s Ex. 3.)



17. The follow ng Terns of Use appear in the catal ogs
in CollegeSource’ s collection:

Copyright & Disclainmer Information

Copyright © [ 1994-2007].

Col | egeSour ce® and Car eer Cui dance Foundati on
Col | egeSource® digital catal ogs are
derivative works owned and copyri ghted by

Col | egeSource®, Inc. and Career Cuidance
Foundation. Catalog content is owned and
copyrighted by the appropriate school.

Wil e Col | egeSource®, Inc. and Career
Gui dance Foundation provides [sic]
information as a service to the public,
copyright is retained on all digital
cat al ogs.

This means you may NOT:

* distribute digital catalog files to
ot hers,

* “mrror” or include digital catal og
files on an Internet (or Intranet) server,

* nodi fy or re-use digital catal og

files without the express witten consent of
Col | egeSour ce® and Career Cui dance Foundati on
and the appropriate school.

You nmay:

* print copies of the information for
your own personal use,

* store the files on your own
conputer for personal use only, or

* reference this material from your

own documents.

Col | egeSour ce® and Career Cui dance Foundati on
reserves [sic] the right to revoke such

aut hori zation at any tine, and any such use
shal | be discontinued inmedi ately upon
witten notice from Col | egeSource ® and

Car eer Qui dance Foundati on.

(Pl."s Ex. 3.)

18. I n 2006, AcadenyOne began col |l ecting course



descriptions and coll ege catalogs for the National Course Atlas
and the CMEC. (N T. 114:25-116:15, 127:13-14; Stanley N.T.
5:12-6:5;! Def.’s Ex. 32.)

19. Approxinmately 80 schools directly provided course
data to AcadenyOne. (Stanley N. T. 6:6-13.)

20. AcadenyOne al so col |l ected course descriptions by
visiting the websites of approximately 4,000 coll eges and
uni versities. Many of these catal ogs were coll ected by
AcadenmyOne’ s Chi nese contractor, Beijing Zhongti an-Noah Sports
Science Co., Ltd. (“Noah”). (Stanley N. T. 5:12-9:17; 42:19-25.)

21. About half of the 4,000 schools post course
descriptions on their website in HTM. format. The school s that
di d not post HTM versions of their course descriptions post them
as PDF files. (Stanley N.T. 7:16-9:3.)

22. Noah downl oaded approximately 18,000 PDF files
fromthe websites of colleges and universities. (Stanley N T.
7:2-9; N T. 123:16-23.)

23. Col |l egeSource conducted an investigation and found
approxi mately 680 catal ogs that were digitized or converted by
Col | egeSource on AcadenyOne’s www. col | egetransfer.net website,
all with Terns of Use intact. (N T. 31:9-32:2, 35:21-36:6;

88:20-91:2; Pl.’s Ex. 13.)

! The prelimnary injunction testinony of David Stanely
is contained in a separate transcript fromthe rest of the
prelimnary injunction hearing. The Court will refer to the page
nunbers for M. Stanely’ s testinony as “Stanley N T.”
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24. Sone of the 680 catal ogs may have been downl oaded
by Noah because sone coll eges and universities re-direct or
“back-1ink” to Coll egeSource’ s collection of PDF catal ogs or
because the coll eges and universities posted copies of
Col | egeSource’s catalogs directly on their owm website. (N T.

125:19-126:7.)

C. Catal og Li censing and Publication

25. On Cctober 4, 2005, AcadenyOne Vice President Ed
Johnson emai | ed Col | egeSource sal es representati ve Dave Hunt and
requested a quote for licensing CollegeSource’s catalogs in
electronic form (N T. 22:16-25; Pl.’s Ex. 1.)

26. AcadenyOne nmade additional contacts to |license
t hese catal ogs through January, 2006. (N T. 24:5-23; Pl.’s Exs.
2, 5.)

27. Coll egeSource denied these requests. (Verified
Conpl . T 38.)

28. In April of 2007, CollegeSource becane aware that
AcadenmyOne had posted course catal ogs bearing Col | egeSource’s
| ogos and Terns of Use to AcadenyOne’s www. col | egetransfer. net
website. (N T. 55:13-17; 84:8-15.)

29. On or around April 20, 2007, Coll egeSource’s CEQ
Ms. Cooper, hand-delivered a cease-and-desist letter to

AcadenyOne’s CEOQ, M. Ml doff at a conference they were both



attending. (N T. 36:21-37:1.)

30. In the letter, CollegeSource indicated that
AcadenmyOne had posted PDFs created by Col |l egeSource on
AcadenyOne’s website in violation of several |aws including the
Copyright Act of 1976. Coll egeSource denanded that AcademnmyOne
renmove any Col | egeSource material fromits website. (Pl.’s Ex.
14.)

31. In response to the plaintiff’s cease and desi st
letter, AcademyOne renoved the links to every PDF file of a whole
course catalog on its website. However, the actual PDF files
t henmsel ves were not imrediately renoved. To a normal visitor
the PDF files would not have been visible. A visitor who had the
direct URL of the PDF catal ogs, however, would still be able to
access the catalogs directly. (N T. 123:24-125:2.)

32. A fewnonths later in md-2007, AcadenyOne al so
removed the PDF files of every whole catalog fromits servers and
del eted the feature allow ng users to access course catal ogs.
(N.T. 126:8-127:1.)

33. The 680 whol e catal ogs in question have not been
i n AcadenyOne’ s dat abase since m d-2007. AcadenyOne does,
however, retain conputer backup and litigation copies of the
files at issue in conpliance with its litigation obligations.
(N.T. 127:2-4; 129:10-130:19.)

34. Between April 2007 and April 2010, Noah

10



re-col l ected course descriptions fromcollege and university
websites. (Stanley N.T. 9:1-17)

35. During this tinme, AcadenyOne instituted new
protocol s to safeguard agai nst downl oadi ng PDFs from
Col | egeSource. (Stanley N T. 9:18-10:11)

36. Specifically, AcadenyOne instructed Noah not to
downl oad PDFs from a Col | egeSource Internet address. (Stanley
N. T. 9:18-10:11)

37. In addition, AcadenyOne instructed Noah to provide
it wth the list of the Internet addresses fromwhich it had
obt ai ned catal ogs or course descriptions. (Stanley N T.
9:18-10: 11)

38. AcadenyOne then checked each of those addresses to
ensure that they were not a Col |l egeSource webpage. (Stanley N T.
9:18-10: 11)

39. Wien Col |l egeSource initiated this law suit in July
2010, AcadenyOne |l earned that, despite the safeguards
i npl emrented, it had posted course descriptions fromtwo course
catal ogs that may have been from Col | egeSource’s website.
(Stanley N. T. 10:18-12:2; Def.’s Exs. 29-31.)

40. Col |l egeSource identified course descriptions on
AcadenyOne’s website fromthe University of Illinois at
Ur bana- Chanpai gn and North Greenville University as originating

fromCol | egeSource’s catalogs. (N T. 11:24-12:3)
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41. AcadenyOne renoved these course descriptions and
all other course descriptions for the University of Illinois at
Ur bana- Chanpai gn and North Greenville University after becom ng
aware of the issue. (Stanley N T. 16:24-17:14)

42. After CollegeSource filed this |awsuit, AcadenyOne
al so took steps to address Col |l egeSource’s claimthat AcadenyOne
was continuing to copy course descriptions from PDFs of whol e
course catal ogs that AcadenyOne renoved fromits website and
servers in April 2007. (Stanley N. T. 10:18-16:23)

43. AcadenyOne renoved fromits website every course
description that it uncovered fromits own investigation that
m ght be derived from Col | egeSource’s materials. (Stanley N T.
17:12-14; Def.’s Ex. 1)

44, AcadenyOne conpiled a list of descriptions to
remove by searching for “Coll egeSource” and “Career Cuidance
Foundation” in all of the source docunents for the data that Noah
collected. (Stanley N T. 18:5-20:16; Def.’s Ex. 1.)

45. AcadenyOne has since reposted course descriptions
for certain schools after verifying that the course descriptions
were derived from sources other than Coll egeSource. (Stanley
N.T. 20:17-21:7)

46. \Wien Col | egeSource filed its notion for
prelimnary injunction on Decenber 6, 2010, Coll egeSource

provi ded AcadenyOne with a list of the 680 catalogs it believed

12



were derived from Col | egeSource’ s catalogs. (Stanley N T.
21:13-18)

47. AcadenyOne renoved the course descriptions for al
school s whose catal ogs were on this |ist but not already taken
down in Septenber 2010. (Stanley N T. 21:13-23)

48. There is no evidence that course descriptions from
the 680 catalogs currently appear on AcadenyOne’s website or in

its database. (Stanley N T. 19:12-22:21)

D. Freedom of Information Letters

49. In July 2010, David Ml doff sent letters to public
col l eges and universities under applicable state freedom of
information or “sunshine” laws (“FO letters”). (N T. 131:2-23;
Def.’'s Ex. 44.)

50. These FO letters requested any copies of any
correspondence, emails or contractual agreenents between the
academ c institution and Col | egeSource that grant Coll egeSource
or the Career Cuidance Foundation the authority to create and
claima derivative copyright of the institutions’ printed or
digital catal ogs or add Col |l egeSource’s vari ous enhancenents to
the catalogs. (N T. 131:2-23; Def.’s Ex. 44.)

51. The purpose of the FO letters was to determne if
any such agreenents or |icenses exist. (N T. 133:2-136:25.)

52. Every college or university that responded to

13



AcadenmyOne’ s request indicated that there are no agreenents

gi ving Col | egeSource the right to restrict the use of the course
descriptions created by the schools. (N T. 137:1-2-139: 20;
Def.’ s Exs. 45, 47-49.)

53. David Ml doff was the author of these letters and
is not an attorney. (N T. 111:21-114:4, 131:9-13.)

54. In response to the FO letter, Coll egeSource
recei ved questions fromacadem c institutions regarding the
content of the letter. One of CollegeSource’s clients asked
Col | egeSource to renove the institution’s catal og from

Col | egeSource’s collection. (N T. 52:5-53:14.)

I11. Analysis

The plaintiff seeks an injunction on the basis of
breach of contract, unjust enrichnment, and fal se adverti sing.
The plaintiff seeks to enjoin AcadenyOne from using information
derived fromits course catal ogs and to take corrective
adverti sing neasures.

A party seeking a prelimnary injunction nmust show
“(1) a likelihood of success on the nerits; (2) that it wll
suffer irreparable harmif the injunction is denied; (3) that
granting prelimnary relief will not result in even greater harm
to the nonnoving party; and (4) that the public interest favors

such relief.” Kos Pharns., Inc. v. Andrx Corp., 369 F.3d 700,

14



708 (3d GCir. 2004). The novant bears the burden of establishing

every elenent inits favor. See P.C_Yonkers, Inc. V.

Cel ebrations the Party & Seasonal Superstore, LLC, 428 F.3d 504,

508 (3d Gr. 2005). The grant of a prelimnary injunction is an

“extraordi nary remedy” that should be granted only in “limted
ci rcunstances.” Kos, 369 F.3d at 708 (citation omtted).
A Breach of Contract and Unjust Enrichnent

Col | egeSource seeks injunctive relief because of the
purported continuing use of course descriptions gathered from
Col | egeSource’s catalogs in violation of the plaintiff’s Terns of
Use. Col |l egeSource contends that AcademyOne has breached a
contract with Coll egeSource by violating Coll egeSource’s Terns of
Use. In the alternative, CollegeSource argues that even if
AcadenyOne has not breached an enforceable contract, AcadenyOne
has been unjustly enriched.

The Court first addresses the irreparable injury
requirenent. To obtain injunctive relief, the plaintiff nust
make a clear showi ng of “imediate irreparable injury” or a

“presently existing actual threat.” Acierno v. New Castle Cnty.,

40 F. 3d 645, 655 (3d Gr. 1994) (citations and quotations
omtted). An injunction is not appropriate when damages are

adequate. Frank’s GVC Truck Ctr., Inc. v. Gen. Mtors Corp., 847

F.2d 100, 102 (3d Cr. 1988) (“a purely economc injury,

15



conpensabl e in noney, cannot satisfy the irreparable injury
requirenent”). The prelimnary injunction nust be the only way

of protecting the plaintiff fromharm |Instant Air Freight Co.

v. CF. _Ar Freight, Inc., 882 F.2d 797, 801 (3d G r. 1989).

Col | egeSource presented evi dence that AcadenyOne
di spl ayed course information from 680 course catal ogs that may
have originated from Col | egeSource’s catalogs at the tine this
law suit was filed. However, AcadenyOne has renoved fromits
website and dat abases every course description fromevery schoo
on the list of 680 schools. David Ml doff, CEO of AcadenyOne,
testified that AcadenyOne has not replaced any course description
for the 680 schools until it has confirned that the description
canme froma source other than Coll egeSource.

The plaintiff has expressed concern that w thout an
i njunction, nothing would prevent AcadenmyOne from re-posting
information that was originally gleaned from Col | egeSource’s
digitized catalogs. The Court finds this contention unpersuasive
because AcadenyOne has conplied with Coll egeSource’ s take-down
requests. AcadenyOne has renoved all of the materials that the
plaintiff cited as potentially derived from Col | egeSource as wel |
as instituted procedural safeguards to reduce the |ikelihood that
AcadenyOne will publish course descriptions from Col | egeSource’s

catalogs in the future.?

2 Furthernore, the timng of the plaintiff’s notion al so
undermnes its claimof irreparable injury. CollegeSource
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There does not appear to be any “presently existing
actual threat” that the plaintiff may suffer irreparable harmif
it is not granted a prelimnary injunction on its breach of

contract and unjust enrichnment clainms. See Acierno, 40 F. 3d at

655. The plaintiff has presented evidence of, at nost, “a
possibility of a renote future injury.” 1d. Because the Court
concludes that the plaintiff has not shown that it will suffer
irreparable injury in the absence of an injunction for its breach
of contract and unjust enrichment clains, the Court does not need
to address the remaining prelimnary injunction factors. See
Yonkers, 428 F.3d at 508 (“The burden lies with the plaintiff to
establish every elenent [for a prelimnary injunction] inits
favor . . . .”). The Court next turns to the plaintiff’'s false

advertising claim

B. Fal se Adverti si ng

Col | egeSource seeks injunctive relief in the form of
corrective advertising regarding the freedom of information
letters that AcadenyOne sent to colleges and universities.

Section 43(a) of the Lanham Act provides creates a cause of

initially brought its conmplaint in the California action in 2008.
See Col |l egeSource, Inc. v. AcadenyOne, Inc., No. 08-1987, 2009
US Dist. LEXIS 75513 (S.D. Cal. Aug. 24, 2009). The conpl aint
in this case was filed on July 20, 2010. However, it was not
until Decenber 6, 2010, that the plaintiff filed this notion for
prelimnary injunction. The Court also notes that any injury the
plaintiff has suffered for breach of contract or unjust
enrichment may be renedi ed by danages, if appropriate.

17



action for false advertising. 15 U S.C. § 1125(a). There are
two different theories of recovery for false advertising under
section 43(a). A defendant nmay be liable for false advertising
if the coomercial statenment is either (1) literally false or (2)
literally true or anbi guous, but has the tendency to deceive

consuners. Novartis Consuner Health, Inc. v. Johnson &

Johnson- Merck Consuner Pharnms. Co., 290 F.3d 578, 586 (3d Cr

2002).

The United States Court of Appeals for the Third
Crcuit has held that survey evidence that 15% of the respondents
were msled was sufficient to establish “actual deception or at
| east a tendency to deceive a substantial portion of the intended

audience.” |d. at 594 (citation omtted). See also Sara Lee

Corp. v. Kayser-Roth Corp., 81 F.3d 455, 466-67 & n.15 (4th G

1996) (15-20% confusion was sufficient to establish “actual

confusion . . . to a significant degree”); Goya Foods, Inc. V.

Condal Distribs., Inc., 732 F. Supp. 453, 457 n.7 (S.D.N. Y. 1990)

(9-10% confusion was sufficient to denonstrate “nmeani ngfu
evi dence of actual confusion”).

If aclaimis literally false, a court may grant relief
wi t hout consi dering whether the buying public was actually
m sled. Novartis, 290 F.3d at 586. |In analyzing whether an
advertisenent is literally false, a court nust first determ ne

t he unanbi guous cl ai rs made by the advertisenent, and second,
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whet her those clains are false. [d. Only an unanbi guous nessage
can be literally false. 1d. at 587. The Court of Appeals has
expl ained that a common thene anong cases concl udi ng that an
advertisenment is literally false is that the “consumer wl|

unavoi dably receive a fal se nessage fromthe product’s nane or
advertising.” 1d. at 586. The Court addresses the plaintiff’s
i kelihood of success on the nerits.

At the prelimnary injunction hearing, the Court was

presented with the letter that M. Ml doff sent to colleges and
universities seeking public records under different states’
freedom of information statutes (the “FO letter”). (See Def.’s
Ex. 44.) The FO |etter sought copies of any agreenents between
the academ c institution and Col | egeSource that would “grant]]
Col | egeSource or the Career Quidance Foundation the authorization
to create and claima derivative copyright of [the academ c
institution’s] printed or digital catalog for [2006-2010]; limt
the rights of distribution of the electronic version |ocated on
their website; archive the file; add their I ogo and Terns of Use
to the front of each catal og and charge for access to the
catalog.” 1d. The letter further explained that the request was
made in connection with “copyright clains filed” in this lawsuit.
Id.

The plaintiff argues this letter constitutes a form of

advertising and that three aspects of the defendant’s letter are
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literally false.® First, the plaintiff argues that no copyright
clainms are asserted in this lawsuit. Second, the plaintiff
argues that it is false to state that Coll egeSource is attenpting
to preclude AcadenyOne “and ot her software providers” from
provi di ng automated student transfer systens. Third,

Col | egeSource argues that it does not claimcontrol of catal ogs
onits clients website. The Court cannot conclude that these
statenents are literally fal se.

First, although no violation of copyright lawis
asserted in this lawsuit, such an understandi ng and description
is a reasonabl e characterization of this matter for a non-|awer
to make. The heart of the violation alleged in this action is
t hat AcadenmyOne viol ated the copyright and di scl ai ner notice
appended to Col |l egeSource’s catal ogs by extracting course
descriptions for its own products.* In essence, the rights

Col | egeSource seeks to vindicate, though styled in terns of

3 The Court does not need to address the defendants’
argunent that the letter does not constitute a form of
advertising because the Court concludes that even if the letter
is a formof advertising, it is not literally false and there was
i nsufficient evidence of a tendency to deceive consuners.

4 Col | egeSource’s “Copyright & Disclainer Informtion”
states in part “Coll egeSource® and Career Cui dance Foundati on
Col | egeSource® digital catal ogs are derivative works owned and
copyrighted by Coll egeSource® Inc. and Career Cui dance
Foundation. Catal og content is owned and copyrighted by the
appropriate school. While CollegeSource® Inc. and Career
Qui dance Foundation provides [sic] information as a service to
the public, copyright is retained on all digital catal ogs.” (See
Pl.”s Ex. 3.)
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breach of contract, are very simlar to a |ay conception of
copyright infringenent. |Indeed, the plaintiff has cited to
several copyright cases to support its claimfor injunctive
relief and its original cease and desist letter declared
AcadenyOne’s actions to be a violation of the Copyright Act.?®

In addition, M. Ml doff testified that his reference
to copyright was neant to refer to Coll egeSource’ s copyri ght
notice included in its digitized catal ogs, not a | egal cause of
action. (N T. 132:19-133:16.) The Court concludes that M.

Mol dof f’ s statenent referring to copyright clains is anbi guous
and cannot be considered literally false.

Second, M. Ml doff’s contention that Coll egeSource is
attenpting to prevent AcadenyOne and ot her software providers
from provi ding automat ed student transfer systenms is anbi guous.
Col | egeSource argues that only AcadenmyOne is the subject of the
awsuit and thus it is false to refer to “other software
providers.” Although this lawsuit is only brought agai nst
AcadenyOne, M. Ml doff had reason to believe that Coll egeSource
i ntended to pursue cl ai ns agai nst ot her conpanies that m ght

utilize CollegeSource’s digitized informati on based on statenents

5 See Pl."s Mbt. at 28 citing Value Goup, Inc. v.
Mendham Lake Estates, L.P., 800 F. Supp. 1228, 1234 (D.N. J. 1992)
(copyrighted architectural plans); Apple Conputer, Inc. v.
Franklin Conputer Corp., 714 F.2d 1240, 1254 (3d G r. 1983)
(copyrighted computer prograns); EMC Corp. v. Control Solutions,
Inc., 369 F. Supp. 2d 539, 575 (E.D. Pa. 2005) (copyright of
product label). See also Pl.’s Ex. 14 at 2.
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made at the Postsecondary El ectronic Standards Council neeting.
(N.T. 133:18-136:4.)

Third, it was not unanbiguously false for M. Ml doff
to state that “Coll egeSource clainms control of the digital
catal ogs they collect, even if they reside on your website.”
AcadenyOne presented evidence that sone coll eges and universities
either directly posted, or provided |links to, CollegeSource’s
digitized catal ogs that contain Coll egeSource’s Terns of Use. In
this way, a university’'s course catal ogs that appear to an
ordinary user to be on the university's website may be subject to
Col | egeSource’ s asserted Terns of Use.

The Court concludes that these statenents are either
true, or at |east anbiguous. The Court nust next address whet her
the letters had a tendency to deceive. The plaintiff presented
evidence that one institution requested that its catal og be
renmoved from Col | egeSource’s col lection. No evidence was
presented for the specific reason of the institution s request.
(N.T. 53:4-14.) Ms. Cooper also testified that several other
institutions contacted Col |l egeSource to | earn nore about the | aw
suit and expressed confusion. However, no evidence was presented
regardi ng how many inquiries were received or if any confusion
was actually caused by the letter itself.

The Court concludes the plaintiff has not shown that it

has a |likelihood of success on a claimfor false advertising
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stemming fromM. Mldoff’s freedomof information letters
because the statenents are not literally false and the plaintiff
has presented insufficient evidence that the letters had a
tendency to deceive the intended audi ence. The Court does not
need to address the defendants’ other argunents or the remnaining

prelimnary injunction factors. See Yonkers, 428 F.3d at 508.

| V. Concl usi on

The Court concludes that the plaintiff has failed to
satisfy its burden that it will suffer irreparable harmw thout
the issuance of a prelimnary injunction for its breach of
contract and unjust enrichnment clainms. The Court al so concludes
that the plaintiff has failed to show a |ikelihood of success on
the nmerits for its false advertising claimregarding the FO

letter. The Court wll therefore deny the plaintiff’s notion.

An appropriate Order shall issue separately.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

COLLEGESQURCE, | NC. : ClVIL ACTI ON
V.
ACADEMYONE, INC., et al. : NO. 10- 3542
ORDER

AND NOW this 22nd day of April, 2011, upon
consideration of the plaintiff’s Mtion for Prelimnary
I njunction (Docket No. 41), the opposition, and reply thereto,
and follow ng an evidentiary hearing on January 24, 2011, and
oral argunent held on January 26, 2011, and for the reasons
stated in a nenorandum of today’'s date, |IT IS HEREBY ORDERED t hat

the plaintiff’s notion is DEN ED

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.
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