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This case involves a mddle school’s ban on breast
cancer awareness bracel ets that bear the slogan “I ¥ Boobi es!
(Keep A Breast)” and simlar statenments. These bracelets are
di stributed by the Keep A Breast Foundation, which operates
breast cancer education prograns and canpai gns that are oriented
toward young wonen. On the school’s designated breast cancer
awar eness day, two femal e students defied the school’s bracel et
prohi bition and both were suspended for a day and a half and
prohi bited from attendi ng an upcom ng school dance. The
students, by and through their parents, filed this |aw suit
seeki ng, anong other things, a prelimnary injunction to enjoin
the school district fromenforcing the ban.

The plaintiffs argue that the school has violated their
First Amendnent right to freedom of speech. The two Suprene
Court cases exam ni ng student speech that are nost relevant to

this case are Fraser and Tinker. See Bethel Sch. Dist. V.

Fraser, 478 U.S. 675 (1986); Tinker v. Des Mdyines Indep. Cnty.




Sch. Dist., 393 U.S. 503 (1969). Fraser allows schools to ban
speech that is lewd or vulgar. |If the speech does not neet the

standard of Fraser, Tinker applies. Tinker forbids the

suppression of student expression unless that expression is
reasonably foreseen as a material and substantial disruption of
the work and discipline of the school. The school district
contends that the bracelets are | ewd and vul gar under Fraser and
if not, that they caused a substantial disruption of school
operati ons under Tinker or the School District had a reasonabl e
expectation of such disruption.

The Court concludes that these bracel ets cannot
reasonably be considered | ewd or vul gar under the standard of
Fraser. The bracelets are intended to be and they can reasonably
be viewed as speech designed to rai se awareness of breast cancer
and to reduce stigma associated with openly discussing breast
health. Nor has the school district presented evidence of a
wel | -founded expectation of material and substantial disruption
fromwearing these bracelets under Tinker. The Court wll
therefore grant the plaintiffs’ notion for prelimnary

i njunction.

Procedural History

On Novenber 15, 2010, the plaintiffs filed this |aw

suit and a notion for a tenporary restraining order and



prelimnary injunction. The plaintiffs’ notion sought a
tenporary restraining order allowing the plaintiffs to attend the
upcom ng “Snow Ball” m ddl e school dance, which the school had
prohibited the plaintiffs fromattendi ng as puni shnent for
wearing their breast cancer awareness bracelets, along with one
and a hal f days of in-school suspension.

The Court held a tel ephone conference with counsel for
the parties and urged the school to allow the students to attend
t he school dance with the option of inposing conparable
puni shment if the Court held that the ban was constitutional.
The school agreed to the Court’s proposal. The Court then denied
the notion for a tenporary restraining order w thout prejudice.

On Decenber 16, 2010, the Court held a day-Iong
evidentiary hearing. At the hearing, the Court heard testinony
fromthe two mnor plaintiffs, B.H and K M; Kinberly MAtee, a
representative fromthe Keep A Breast Foundation; Stephen Furst,
the Director of Teaching and Learning for the Easton Area School
District; Anthony Viglianti, the Seventh G ade Assi stant
Principal; Any Braxneier, the Ei ghth G ade Assistant Principal;
and Angela D Vietro, the Head Principal of Easton Area M ddle
School for grades seven and eight. On February 18, 2011, the

Court held oral argunent on the plaintiffs’ notion.



I1. Fi ndi ngs of Fact

This case involves two students, B.H and K M, who are
currently enrolled in the Easton Area Mddle School. B.H is a
thirteen-year-old, eighth grade student at Easton Area M ddl e
School. K M is a twelve-year-old, seventh grade student at
Easton Area M ddl e School. The defendant Easton Area School
District (the “School District”) is a political subdivision of
the Comonweal th of Pennsylvania. (Notes of Testi nony,
Evi dentiary Hearing, Dec. 16, 2010 (“N. T.") at 22:4-5;!' Conpl.
19 6-7; Answer 19 6-7.)

Easton Area M ddl e School (the “Mddle School”) is a
| arge conplex that holds two separate schools: a fifth and sixth
grade school and a seventh and eighth grade school. The fifth
and sixth grade school has a separate entrance, separate
cl assroons, separate |unchroons, and is adm ni stered separately
fromthe 7-8 building. The plaintiffs attend classes in the
M ddl e School’s 7-8 building. (N T. 153:2-154:5.)

The bracelets at issue in this case include several
col ored rubber bracelets that contain various slogans including

“I ¥ boobies! (KEEP A BREAST)”, “check y¥ur self!! (KEEP A

. The page citations are to the page nunbers in the paper
version of the hearing transcript. The page nunbering of the
el ectronic version differs by one.
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BREAST)”, and a bracelet with an amal gam of simlar slogans.?
The web address for the Keep A Breast Foundati on,
keep-a-breast.org, is contained on the inside of all of the

bracelets. (See Pls.” Ex. 39, 40.)

A. Keep A Breast Foundati on

The Keep A Breast Foundation (the “Foundation”), a
501(c)(3) nonprofit organization, distributes these bracelets.
The Keep A Breast Foundation operates breast cancer education
prograns and canpaigns that are oriented towards young wonen.

The “1 ¥ Boobies! (Keep A Breast)” bracelets serve as an

2 Pictures of these bracelets nmay be found online. See,
e.q., The Keep A Breast Foundation, Zumez!!,
http://ww. keep- a- breast. org/ bl og/ zum ez/ (last visited Feb. 22,
2011). The bracelet with the amal gam of slogans is co-branded

with the clothing line “Aanour Kills.” The bracelet includes
t he sl ogans “% boobies!”, “KAB", “danour Kills”, and “KEEP A
BREAST.” The co-branded bracel et also includes the web address
gl anourkills.comon the inside of the bracelet. In exchange for

a donation, the Keep A Breast Foundation allows other businesses
to market their products using the Keep A Breast nanme and

sl ogans, including “I % Boobies!”. (N T. 110:12-113:4.) This
is termed “co-branding” or “cause marketing.” |In addition to

d anour Kills, the Keep A Breast Foundation co-brands with the
foll owm ng busi nesses: Kleen Canteen, Etnies shoes, and SJC Snare
Drum brand apparel. (K MAtee Dep. 43:24-47:10; Transcript of
oral argument, Feb. 18, 2011, (“Tr.”) at 19:19-21:11.) The
School District argues that these bracelets are comrerci al speech
and are therefore afforded | ess constitutional protection. The
presence of co-branding on one of the several bracelets at issue
here, however, does not transformthese bracelets into commerci al
speech. The bracelets are not the type of speech that “does no
nmore than propose a commercial transaction.” See Bol ger V.
Youngs Drug Prods. Corp., 463 U.S. 60, 66-68 (1983) (citation
omtted).




awar eness and fund-raising tool for the Foundation. The
Foundation targets its awareness efforts to young wonen under 30.
One of the goals of the Foundation is to educate young wonen
about breast cancer and to hel p young wonen di scuss breast health
openly with their doctors. The Foundati on encourages young wonen
to establish a baseline know edge of how their breasts feel in
order to inprove their ability to detect changes in their

breasts. Breast cancer prevention and health information is
avai l abl e by clicking on the health page of the Foundation’s
website. (N T. 105:21-24, 120:19-121:2, 121:3-6.)

The Keep A Breast Foundation believes that a barrier to
achieving their goals is negative body i nages anbng young wonen.
Young wonen may feel that a stigma is associated with touching,
| ooking at, or tal king about their breasts. The Foundation's *“
¥ Boobi es!” canpai gn seeks to reduce this stigma and to help
wonen tal k openly and without enbarrassnent about their breasts.
The bracelets are intended to be and may be reasonably viewed as
conversation starters to facilitate di scussion of breast cancer,
and to help overcone fear and taboo associated with discussing

breast health.® (N T. 98:9-20.)

3 There was evidence that a teacher at the M ddle School
felt that these bracelets offer “cutesy” or insufficiently
serious treatnent of breast cancer awareness. The Court takes no
view as to whether these bracelets are an effective breast cancer
awar eness tool or whether the bracelets may be viewed as making
light of a very serious disease. The Court finds, however, that
the bracelets are intended to be, and nmay be reasonably vi ewed
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The Foundation controls the distribution of the
bracelets to ensure that the purchaser will have access to the
Keep A Breast Foundation’s educational materials. Truck stops,
conveni ence stores, vendi ng machi ne conpani es, and even “porn
stars” have expressed interest in selling or being associated
with the bracelets and the Foundation, but the Keep A Breast

Foundation has rejected these requests. (N T. 101:18-102:13.)

B. The Plaintiffs' Purchase of the Bracelets

The plaintiffs purchased their “I ¥ Boobies! (Keep A
Breast)” bracelets with their nothers prior to the start of the
2010-11 school year. B.H |earned about the bracelets and their
purpose fromher friends. B.H and her nother Jennifer Hawk
sought out the bracelets together, making multiple attenpts to
find themin stores. After purchasing the bracelets, B.H wore
them every day, up until her suspension. By purchasing and
wearing the bracelets, B.H wanted to show her support for breast
cancer prevention, raise awareness and initiate dial ogue about
breast cancer, and support the Keep A Breast Foundation’s breast
cancer prevention prograns. B.H also wanted to honor a cl ose

friend of the famly who survived the di sease after undergoing a

as, speech designed to raise awareness of breast cancer and
reduce stigma associated with openly discussing breast health.
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doubl e mastectony. (N T. 22:6-21, 56:12-15, 22:13-15, 22:15-21,
23:4-17, 26:1-5, 27:20-22, 23:18-24:23, 24:1-20, 43:1-10.)

K.M first learned about the “I ¥ Boobies! (Keep A
Breast)” bracelets over the sunmer of 2010 fromher friend B. H
Bef ore the school year started, K M and her nother Any MDonal d-
Martinez travel ed together to the nmall to purchase “1I ¥ Boobi es!
(Keep A Breast)” bracelets. After purchasing the bracelets, K M
wore them every day, up until her suspension. K M’s nother, Any
McDonal d- Martinez, also wore a Keep a Breast Foundation bracel et
t hat contained the phrase “check y¥Yur self!! (Keep A Breast).”
(N. T. 55:25-56:8, 56:14-57:9, 59:5-24, Pls.” Ex. 41.)

Bot h young wonen researched and | earned nore about
breast cancer after purchasing these bracelets. B.H |earned
about the Keep A Breast Foundation through in-store displays and
t he Foundation’s website. After purchasing the bracelets, K M
sought out nore information about breast cancer, and |earned that
t he youngest girl diagnosed with breast cancer was ten years ol d.
She al so | earned about breast cancer risk factors, the effects of
breast cancer, and how to check one’s self for lunps. She
| ear ned about her great aunt who had breast cancer and that
breast cancer “can run in the famly.” Both B.H and K M
believe that the bracelets nore effectively rai se awareness for
breast cancer than the color pink. B.H explained that “no one

really notices [the color pink].” (N T. 42:12-25, 60:11-23,



74: 3-10, 56:25-58:12, 91:22-92:6, 24:12-23, 64:24-66:4, 24:12-

23.)

C. The School’s Bracel et Ban

The “1 ¥ Boobies! (Keep A Breast)” bracel ets becane
popul ar with students at the Easton Area M ddl e School during the
begi nning of the 2010-2011 school year, which began on August 30,
2010. In md- to | ate-Septenber, approximtely four or five of
the 120 teachers in the Mddle School’s 7-8 buil ding spoke to or
electronically contacted Ms. Braxnei er about the “I ¥ Boobi es!
(Keep A Breast)” bracelets. The teachers sought instruction
regardi ng how the school would choose to handl e the bracelets.
The three principals, M. Viglianti, M. Braxneier, and Ms.

D Vietro, conferred and agreed that the bracelets should be
banned. (N. T. 190:10-16, 210:16-211:5.)

On Septenber 23, 2010, M. Viglianti sent an emai
instructing faculty and staff to ask students to renove
“w i stbands that have the word ‘boobie’ witten on them” M.
Viglianti stated that students instead may wear pink on Cctober
28th in honor of Breast Cancer Awareness Mnth. This initial ban
was not commrunicated directly to the students. On Cctober 27,
2010, a day before the School District’'s designated breast cancer
awar eness day, Ms. DiVietro recirculated the email that M.

Viglianti sent on Septenber 23, 2010. |In response, a teacher



requested that the ban be communicated to the students directly
by the adm nistration.* On the afternoon of Cctober 27, 2010,
approxi mately two nonths into the school year, M. Viglianti read
a prepared statenent over the public address system descri bing
the ban. The next norning, October 28, 2010, a student delivered
a statenent prepared by the School adm nistration on the School’s
TV station that reiterated the ban. The School’s TV announcenent
contained the word “boobies.” (Pls.” Ex. 1.; Pls.” Ex. 2.; NT.
64: 3-5.)
At the tinme that the ban initially went into effect,
Sept enber 23, 2010, none of the three principals had heard any
reports of disruption or student m sbehavior linked to the
bracel ets. Nor had any of the principals heard reports of
i nappropriate conmments about “boobies.” The three principals
of fered various reasons for their decision to ban the bracelets.
M. Viglianti testified at his deposition that the
adm ni strators’ deci sion was based on the term “boobi es,” which
was “not appropriate.” He thought that sone of the students were

not mature enough “to understand and see that [as] appropriate”,

4 The emai|l stated, “Can this please be announced either
via the norning TV announcenents or by someone in the main
office? We were issued a simlar email in the past but the

students have not been told by admnistration that these
bracelets are a violation of dress code and if they wear them
they will be witten up for defiance. . . . W need a direct
statenent fromadm nistration.” Email fromCarrie A Sanal to
Angela Di Vietro, QOctober 27, 2010 (Pls.” Ex. 3).
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and he was concerned that the use of the word “boobies” in the
bracel ets woul d cause students “to start using the word just in
communi cation with other students, talking with other students.”
He testified at the evidentiary hearing that the word “boobies”
was “vul gar,” based on his understanding that “vulgar is slang.”
At his deposition, M. Viglianti also testified that it would be
simlarly inappropriate for either the word “breast” or the
phrases “keep-a-breast.org” or “breast cancer awareness” to be
di spl ayed on clothing in the mddle school. During the
evidentiary hearing, he changed his position and concluded that a
bracel et bearing only “keep-a-breast.org” would be perm ssible.
(Viglianti Dep. 50:1-10, 18:3-19:1, 20:12-23, 24:14-21; N T.
128:16-19, 124:18-125:21.)

Ms. DiVietro also clarified her position at the
evidentiary hearing. At her deposition, Ms. DiVietro testified
that the words “keep-a-breast.org” are “not acceptable” for
m ddl e school ers because the word “breast” “can be construed as a
sexual connotation.” At the evidentiary hearing, she concl uded
that the words “breast cancer awareness” or a bracelet that only
said “keep-a-breast.org” would not be vulgar in a mddle school.
(DiVietro Dep. 23:4-25, 51:24-52:2; N T. 229:3-230: 23,
242:18-243:3.)

At the evidentiary hearing, the School’s principals

testified that the bracelets violate the Mddl e School’'s dress
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code because the phrase “I ¥ Boobies!” is an inpermssible
doubl e entendre about sexual attraction to breasts. (N T.
179: 18-22, 211:16-22.)

Ms. DiVietro testified that allow ng students to wear
the Keep A Breast Foundation's “lI ¥ Boobies! (Keep A Breast)”
bracel ets woul d di mi nish her authority to prevent students from
wearing clothing wwth other statenents that the adm nistrators
deenmed “inappropriate.” She explained that banning the “I ¥
Boobi es! (Keep A Breast)” bracelets “nakes a statenent that we as
a school district have the right to have discretionary decisions
on what types of things are appropriate and inappropriate for our
school children.” (N T. 211:23-212:1, 224:14-226:19, 228:5-10.)°

On Cctober 27, 2010, B.H wore her bracelets to school.
During lunch, a cafeteria nonitor noticed her bracelets and

sunmoned the security guard, John Border.® B.H admtted to M.

5 The justification for the ban as explained by the three
adm nistrators during their testinony differs fromthe
justification first articulated by the School District inits
Novenber 9, 2010 letter to the plaintiffs’ counsel. In that
letter, the School District clainmed that it banned the bracelets
because some M ddl e School students are unconfortable with
di scussi on of the human body; sone nmale M ddl e School students
had nmade “enbarrassing” coments to fermal e students about their
breasts; the students who defied the ban were then observed
“hi gh-fiving” each other in the cafeteria; and sone M ddl e School
teachers believe that the bracelets trivialize the subject of
breast cancer and they are personally offended by the bracelets’
“cutesy” treatnent of the disease. (Conpl. T 29; Answer T 29.)

6 Prior to taking the position of security for the
District, John Border was a police officer for the Easton Police
Departnent. He also served as Chief of the Easton Police
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Border that she was wearing the bracelets but refused to renove
them so M. Border escorted her to Ms. Braxneier’'s office.
After speaking with Ms. Braxneier, B.H agreed to renove the
bracel ets, and was then allowed to return to the cafeteria
W t hout punishnment. The bracel ets had not caused any di sruption
in the cafeteria. (N T. 175:2-8 (Border testifying).)

Later that day after school, COctober 27, 2010, B.H
told her nother that the “I ¥ Boobies! (Keep A Breast)”
bracel ets had been banned and asked perm ssion to wear her
bracel ets despite the ban. Her nother agreed. K M also told
her nother of the ban on the “I ¥ Boobies! (Keep A Breast)”
bracelets. K M was al so given perm ssion by her nother to wear
her bracelets on the follow ng day, the School’s Breast Cancer
Awar eness Day. (N T. 31:11-32:6; J. Hawk Dep. 8:2-9; NT.
66: 5-15; A MDonal d-Martinez Dep. 21:3-22:14.)

On Cct ober 28, 2010, the School District observed
Breast Cancer Awareness Day. For the district-w de Breast Cancer
Awar eness Day, faculty and students were encouraged to wear pink
to denonstrate support for breast cancer awareness. On October
28, 2010, M. Border was again notified that B.H was wearing the
“I 9 Boobies! (Keep A Breast)” bracelets during lunch period in
defiance of the ban. M. Border approached B.H and asked her to

renove the bracel et. B.H informed M. Border that she would not

Department for five years. (N T. 168:16-169:2.)
13



remove her bracelet. At that tinme, KM stated that she was
wearing an “lI ¥ Boobies! (Keep A Breast)” bracelet and was al so
not going to take it off. (N T. 158:12-19; 218:25-219:19, 75:25-
76:22; 172:9-174:18).

After B.H and K Mstated that they would not renove
their bracelets, a third girl, RT., stood up and said that she
al so had a bracelet on and was not going to take it off. M.
Border allowed the girls to finish eating their |unches, then
escorted themto Ms. Braxneier’s office. On their way to M.
Braxnmeier’s office, B.H and K M gave each other a “lowfive”
because they were proud of thenselves for standing up for what
they believe in. This did not create a disruption and M. Border
testified that he did not notice it. (N T. 33:15-21; 45:10-17,
174: 6- 10.)

Ms. Braxnmeier first spoke with RT. RT. agreed to
remove her bracelet. 1In the course of her discussion with M.
Braxneier, R T. explained that she understood why students were
not allowed to wear the “I ¥ Boobies! (Keep A Breast)”
bracelets. Specifically, RT. stated that sonme boys or sone boy
was “immature” and had been approaching girls and commenting “
| ove your boobies” or “l |ove boobies.” Wen the School elicited
a witten statenent fromR T. on Novenber 15, 2010 (after
receiving the plaintiffs’ Novenber 4, 2010 demand letter), R T.

equi vocated as to whether the incident involved nmultiple boys or
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just one boy, and stated that she did not know the student’s
name. (N.T. 185:2-5; A Braxneier Dep. 20:23-21:1, 26:25-27:4,
67:13-16; Def.’s Ex. 14 (R T.’s witten statenent), N T. 194: 18-
20.)

Ms. Braxneier then spoke with K Mindividually. K M
stated that she was unwilling to renove her bracelets. After
di scussing the bracelets with KM, M. Braxneier spoke with B.H
i ndi vidually about her “1 ¥ Boobies! (Keep A Breast)” bracelets.
B.H explained to Ms. Braxneier that the bracelet was “for Dbreast
cancer and people in [her] famly have been affected by breast
cancer” and she felt that it was her freedom of speech to wear
the bracelets. M. Braxneier then conferred with M. Viglianti
and Ms. DiVietro, and they agreed that B.H and K M woul d be
puni shed with an in-school suspension for the renai nder of that
day and for all of the follow ng day and could not attend the
upcomng “Wnter Ball” school dance. (N T. 185:6-187:16; 187:18-
24; 37:1-7.)

The Court was presented with evidence of two incidents
in late Cctober and m d- Novenber where the school adm nistrators
recei ved reports of boys naki ng inappropriate remarks about
“boobies” in reference to the “I ¥ Boobies! (Keep A Breast)”
bracelets. First, during Ms. Braxneier’s October 28, 2010
conversation with R T. about her “I ¥ Boobies! (Keep A Breast)”

bracelets, R T. stated that she believed sone boy(s) had nmade
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remarks to girls about their “boobies.” The specific details
surrounding this incident were never confirned. Second, on or
about Novenber 16, 2010, the M ddle School adm nistrators
received a report that two female students were di scussing the “
¥ Boobi es! (Keep A Breast)” bracelets when a boy sitting with
themat lunch interrupted them and nade statenents such as *
want boobi es” and nade i nappropriate gestures with two firebal
candies. The adm nistrators spoke wth the boy, who admtted to
the incident and was suspended for one day. (Braxneier Dep.
14: 24-15: 3, 16:9-17:5.)

There were al so two unrel ated incidents of
i nappropriate touching by m ddl e school boys of eighth grade
girls in October. There is no evidence that either incident was
caused by the plaintiffs’ “I ¥ Boobies! (Keep A Breast)”
bracel ets. (Braxneier Dep. 22:19-23:9; Def.’s Ex. 11; N T.

143: 1-18.)

I11. Analysis

The plaintiffs have filed a notion for a prelimnary
injunction to enjoin the Mddle School fromenforcing its ban of
the “I ¥ Boobies! (Keep A Breast)” bracelets. A party seeking a
prelimnary injunction nust show “(1) a likelihood of success on
the nerits; (2) that it will suffer irreparable harmif the

injunction is denied; (3) that granting prelimnary relief wll
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not result in even greater harmto the nonnoving party; and (4)

that the public interest favors such relief.” Kos Pharns., Inc.

V. Andrx Corp., 369 F.3d 700, 708 (3d Cr. 2004). See also ACLU

v. Black Horse Pike Req’'l Bd. of Educ., 84 F.3d 1471, 1477 n.2

(3d Gr. 1996) (en banc).

A. Li kel i hood of Success on the Merits

The plaintiffs claimthat the School’s ban on the “I ¥
Boobi es! (Keep A Breast)” bracelets violates their First
Amendnent right to freedom of speech. There are four Suprene
Court cases analyzing the First Amendnent free speech rights of

students in public schools: (1) Tinker v. Des Mines Indep. Cnty.

Sch. Dist., 393 U S. 503 (1969); (2) Bethel Sch. Dist. v. Fraser,

478 U. S. 675 (1986); (3) Hazelwood Sch. Dist. v. Kuhlneier, 484

U S 260 (1988); and (4) Morse v. Frederick, 551 U S. 393

(2007) .7

In Tinker, several students were suspended from school
for wearing black arm bands to protest the Vietnam War. The
Suprene Court noted that the wearing of arnbands was “cl osely
akin to ‘pure speech’” which the Court has held is entitled to
conprehensi ve protection under the First Arendnent. Tinker, 393

U S at 505 (citation omtted). The Court first observed that

! Only Tinker and Fraser are directly relevant here, but
the Court will discuss all four cases for conpl eteness.
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“[i]t can hardly be argued that either students or teachers shed
their constitutional rights to freedom of speech or expression at
t he school house gate.” 1d. at 506. But the Court also

recogni zed the authority of school officials to control conduct
in schools “consistent with fundamental constitutiona
safeguards[.]” 1d. at 507. In balancing these conpeting
interests, the Court focused on whether the speech “intrudes upon
the work of the schools or the rights of other students.” [d. at
508. The Suprene Court held that student expression may not be
suppressed unl ess school officials reasonably forecast that it
will “materially and substantially disrupt the work and

di sci pline of the school.” 1d. at 513-14.

In Bethel v. Fraser, Matthew Fraser delivered a speech

before a high school assenbly to nomnate a fell ow student for
student elective office. Fraser’s speech enployed what the Court
descri bed as “an el aborate, graphic, and explicit sexual

met aphor.” Fraser, 478 U.S. at 678. The Court held that schools
may prohibit speech that is | ewd, vulgar, indecent, or plainly

of fensi ve even in the absence of a substantial disruption under

Ti nker . ld. at 684-86; Saxe v. State Coll. Area Sch. Dist., 240

F.3d 200, 213-14 (3d Gir. 2001) (Aito, J.).

I n Hazel wood School District v. Kuhlneier, the Suprene
Court addressed the publication of a school -sponsored high school

newspaper that contained articles addressing students’ experience
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wi th pregnancy and the inpact of divorce on students at the
school. Kuhlneier, 484 U. S. at 263. The Court held that the
school coul d exercise editorial control over school-sponsored
speech provided that the school’s actions are “reasonably rel ated
to legiti mte pedagogical concerns.” |d. at 273.

Most recently, Morse v. Frederick addressed speech that

advocates illegal drug use. |In Mrse, a student unfurled a
banner that contained the phrase “Bong Hts 4 Jesus” at a school -
sanctioned and school - supervi sed event. Mrse, 551 U S. at 396-
97. The Suprene Court held that schools may prohibit speech that
can “reasonably be regarded as encouraging illegal drug use.”
Id. at 397.

In sunmary, a school may categorically prohibit speech
that is (1) lewd, vulgar, or profane; (2) school -sponsored speech
on the basis of a legitimte pedagogi cal concern; and (3) speech
t hat advocates illegal drug use. |If school speech does not fit
wi thin one of these exceptions, it may be prohibited only if it
woul d substantially disrupt school operations. See Saxe, 240
F.3d at 214.

The plaintiffs argue that Tinker applies and that the
School acted inperm ssibly because the School had no reasonabl e
expectation of a substantial disruption of school operations.

The defendant argues that the standard of Fraser is nmet and the

School acted wthin its discretion to ban | ewmd and vul gar speech.
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Alternatively, the School District argues that the bracelets may
be banned because there was a reasonabl e expectation that they
woul d cause or did cause a substantial disruption to the School.

I n deci ding whether the plaintiffs are likely to
succeed on the nerits, the Court first discusses the substantive
standard of Fraser, and then addresses the standard of review of
a school district’s determ nation that certain conduct fits
within the Fraser standard. The Court then applies that | egal
framework to the facts of this case. Finding that the Fraser
standard is not net, the Court then exam nes whether the standard

of Tinker is net.

1. Fraser Anal ysis

a. Substanti ve Standard of Fraser

In Bethel v. Fraser, Matthew Fraser delivered a speech

to a school assenbly that endorsed a fell ow student for elective
of fice by neans of “an el aborate, graphic, and explicit sexual

nmet aphor.” Fraser, 478 U. S. at 678.% The school suspended

8 The text of Fraser’s speech is:

| know a man who is firm—he’'s firmin his pants,
he’s firmin his shirt, his character is firm—
but nmost . . . of all, his belief in you, the
students of Bethel, is firm Jeff Kuhlman is a
man who takes his point and pounds it in. If
necessary, he’'ll take an issue and nail it to the
wall. He doesn’t attack things in spurts —he
drives hard, pushing and pushing until finally —
he succeeds. Jeff is a man who will go to the

20



Fraser for three days and renoved his nane fromthe list of
candi dates for graduation speaker at the school’ s conmencenent
exercises. The Court held that the school district “acted
entirely within its permssible authority in inposing sanctions
upon Fraser in response to his offensively |l ewd and i ndecent
speech.” 1d. at 685. The Court did not conduct a
Ti nker disruption anal ysis.

The | ewd nature of Fraser’s speech was apparent to al
t hose who had heard it. During the speech, sone students “hooted
and yel l ed”, others nmade gestures sinulating the sexual all usions
in the speech, while other students appeared to be “bew | dered
and enbarrassed by the speech.” 1d. at 678. One teacher found
it necessary to forgo a portion of the next day’ s schedul ed cl ass
| esson to discuss the speech with the cl ass.

The Court of Appeals for the Third Grcuit interpreted

Fraser in Saxe v. State College Area School District, 240 F.3d

200, 213-14 (3d Cr. 2001). In Saxe, the Court of Appeals
addressed a school district’s anti-harassnment policy. The Court
observed that “Fraser permits a school to prohibit words that

‘offend for the sane reasons that obscenity offends’ - a

very end —even the climax, for each and every one
of you. So vote for Jeff for A S. B

vi ce-president —he’ll never conme between you and
t he best our high school can be.

Fraser, 478 U.S. at 687 (Brennan, J. concurring).
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di chotony neatly illustrated by the conpari son between Cohen’s
jacket and Tinker’s arnband.” Saxe, 240 F.3d at 213.° After
review ng Fraser, the Court concluded that there is no First
Amendnent protection for “lewd,” “wvulgar,” “indecent,” and
“plainly offensive” speech in school. [d. This standard is
“relatively nore perm ssive” than Tinker because school s may
prohi bit speech that falls in the category of |lewd or vul gar
speech even in the absence of a substantial disruption. 1d. at
214, 216.1°

In Sypniewski v. Warren H |l s Reqgi onal Board of

Education, 307 F.3d 243, 255-58 (3d Cr. 2002), the Court of

Appeal s considered the constitutionality of prohibiting a T-shirt
that contained a slang word for a female’s breasts, although this
word was not a primary focus for the Court and the parties agreed
that the case should be anal yzed under Tinker. Thomas Sypni ewski

was suspended for wearing a Jeff Foxworthy T-shirt. 1d. at 246.

° “Cohen’s jacket” here refers to Paul Robert Cohen, an
adult who wore a coat to the Los Angel es County Courthouse that
bore the words “Fuck the Draft.” See Cohen v. California, 403
U S 15, 16 (1971).

10 The supporting cases cited by Fraser |ikew se al
concern vulgarity, obscenity, and profanity. See Fraser, 478
U S at 684-85 (citing G nsberg v. New York, 390 U S. 629, 639-41
(1968) (upholding ban on sale of sexually oriented material to
mnors); Bd. of Educ., Island Trees Union Free Sch. Dist. No. 26
v. Pico, 457 U. S. 853, 871-72 (1982) (school may renove
“pervasi vely vul gar” books fromlibrary); FCC v. Pacifica Found.,
438 U. S. 726, 745-48 (1978) (upholding FCC s ability to censor
“obscene, indecent, or profane” speech).
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The T-shirt listed 10 reasons one m ght be a “redneck sports
fan.”! The 10 reasons included references to ganbling, the “Bud
Bow , "' and the restaurant chain “Hooters.” 1d. at 249-50. The
Court of Appeals noted that the defendants did not contend that
the Foxworthy shirt contained “indecent |anguage,” nor was the
shirt school -sponsored. 1d. at 254. Accordingly, under Saxe,
the Court of Appeals analyzed the T-shirt under Tinker's general
rule of substantial disruption. 1d. The Court concl uded that
t he school could not prohibit the T-shirt under Tinker despite a
history of racial incidents in the school district. 1d. at 258.
In Morse, the Suprene Court distilled fromFraser two
basic principles. First, constitutional rights of students are

not automatically coextensive with the rights of adults in other

1 The T-shirt contained the follow ng 10 reasons one may
be a “redneck sports fan.”

10. You' ve ever been shirtless at a freezing football gane.
Your carpet used to be part of a football field.
Your basketball hoop used to be a fishing net.
There’s a roll of duct tape in your golf bag.

You know the Hooter’s [sic] nenu by heart.

. Your mama i s banned fromthe front row at westling
mat ches.

4. Your bowing teamhas it’s [sic] own fight song.

3. You think the “Bud Bow " is real.

2. You wear a baseball cap to bed.

1. You ve ever told your bookie “I was just kidding.”

GO N®©

Sypni ewski, 307 F.3d at 249-50.

12 “The Bud Bow is a fictional football gane between
bottl es of beer used in a beer advertising canpaign.”
Sypni ewski, 307 F.3d at 251 n.7.
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settings. |If the speech had been delivered in a public forum
outside of the school, it would have been protected. Miyrse, 551
U S. at 404-05. Second, when speech fits within the Fraser
standard, a court need not do a “substantial disruption”

anal ysis. “Watever approach Fraser enployed, it certainly did
not conduct the ‘substantial disruption’ analysis prescribed by
Tinker.” 1d. at 405.

The Suprenme Court in Mirrse al so cautioned agai nst over
extending Fraser. Chief Justice Roberts explained that Fraser
shoul d not be read to enconpass any speech that could fit under
sone definition of “offensive.”

Petitioners urge us to adopt the broader rule

that Frederick’s speech is proscribable

because it is plainly “offensive” as that

termis used in Fraser. W think this

stretches Fraser too far; that case should

not be read to enconpass any speech that

could fit under sonme definition of

“of fensive.” After all, much political and

religious speech m ght be perceived as

of fensive to sone.

Morse v. Frederick, 551 U S. 393, 409 (2007) (citations omtted).

The School District relies on the rule articul ated by

Boroff v. Van Wert City Board of Education, 220 F.3d 465 (6th

Cir. 2000). In Boroff, the United States Court of Appeals for
the Sixth Circuit upheld a school ban of “Marilyn Manson” band
T-shirts that the school deened were “contrary to the educationa
m ssion of the school.” 1d. at 469-71. The Boroff standard,

however, is inconsistent the Third Grcuit’s decision in Saxe and
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with Justice Alito's criticismof such a standard in Mrse:

The opinion of the Court does not endorse the
broad argunment advanced by petitioners and
the United States that the First Amendnent
permts public school officials to censor any
student speech that interferes with a
school s “educational mssion.” This argunent
can easily be mani pul ated i n dangerous ways,
and | would reject it before such abuse
occurs. The *“educational m ssion” of the
public schools is defined by the el ected and
appoi nted public officials with authority
over the schools and by the school
admnistrators and faculty. As a result, sone
publ i ¢ school s have defined their educati onal
m ssions as including the inculcation of

what ever political and social views are held
by the nenbers of these groups.

Morse v. Frederick, 551 U S 393, 423 (2007) (Alito, J.

concurring) (citations omtted). See also Mirse, 551 U S. at 409

(cautioning agai nst an expansi ve understandi ng of the term
“of fensive” as used in Fraser).?®

The heart of Fraser’s holding was that a school my

13 Exanpl es of courts’ decisions on what does and does not
satisfy the standard of Fraser are the follow ng. Doni nger_v.
Ni ehoff, 527 F.3d 41, 49 (2d. Cr. 2008) (calling school
adm ni strators “douchebags” and encouragi ng others “to piss [the
principal] off nore” satisfy the standard of Fraser); Quiles v.
Mari neau, 461 F.3d 320, 329 (2d Cir. 2006) (Fraser standard not
met for a T-shirt that criticized President George W Bush);
Bragg v. Swanson, 371 F. Supp. 2d 814, 823 (WD. WVa. 2005)
(Eraser standard not net for a Confederate flag T-shirt); Smth
v. M. Pleasant Pub. Schs, 285 F. Supp. 2d 987, 989 (E.D. M ch.
2003) (a student calling a teacher “skank,” “tranp,” discussing
two principals having an affair, and questioning the sexuality of
an assistant principal satisfy the standard of Fraser); Broussard
v. Sch. Bd. of Norfolk, 801 F. Supp. 1526, 1534-36 (D. Va. 1992)
(Eraser standard nmet by T-shirt containing the word “suck”).
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prohi bit speech that is lewd or vulgar. As the United States
Court of Appeals for the Third Crcuit succinctly put it, “Fraser
permts a school to prohibit words that ‘offend for the sane
reasons that obscenity offends[.]’” Saxe, 240 F.3d at 213
(quoting Fraser, 478 U.S. at 685) (additional quotation omtted).
The Court concludes that a proper Fraser analysis involves the
narrow i nquiry as to whether the speech at issue is |ewd, vulgar,
or otherw se offends for the same reason that obscenity offends.

Id.

b. St andard of Review of a School District’'s
Deci si on

The determ nation of what deference, if any, should be
given to a school district’s determ nation under Fraser goes to
the heart of the tension in First Amendnent cases invol ving
public schools. As the Suprene Court has observed, students do
not shed their constitutional rights to freedom of speech at the
school house gate. Fraser, 478 U.S. at 680. On the other hand,
schools nmust play a role in protecting children from exposure to
“sexual ly explicit, indecent, or |lewd speech.” 1d. at 684. But

school officials do not act in |loco parentis for First Amendnent

pur poses. Wen public schools regul ate student speech, they

regul ate speech as the governnent, not as parents.!*

14 As Justice Alito explained,

26



Al t hough Fraser does not directly address the issue of
review, the Suprenme Court has appeared to apply a reasonabl eness

standard in its decisions in Kuhlneier, Mrse, and Tinker. I n

Kuhl nei er, the Court held that the school district did not
violate the First Amendnent by exercising editorial control over
the content of student speech in a school -sponsored publication
“so long as [the school’s] actions are reasonably related to

| egiti mat e pedagogi cal concerns.” Kuhlneier, 484 U. S. at 273.

Li kewi se, in Mourse, the Suprene Court concluded that a school may

The public schools are inval uable and
beneficent institutions, but they are,
after all, organs of the State. Wen
public school authorities regulate
student speech, they act as agents of
the State; they do not stand in the
shoes of the students’ parents. It is a
dangerous fiction to pretend that
parents sinply delegate their authority
—including their authority to determ ne
what their children may say and hear —
to public school authorities. It is even
nor e dangerous to assune that such a

del egation of authority sonmehow strips
public school authorities of their
status as agents of the State. Most
parents, realistically, have no choice
but to send their children to a public
school and little ability to influence
what occurs in the school. It is
therefore wong to treat public school
officials, for purposes relevant to the
First Amendnent, as if they were
private, nongovernnental actors standing
in loco parentis.

Morse, 551 U S. at 424 (Alito, J. concurring).
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restrict student speech at a school event “when that speech is
reasonably viewed as pronoting illegal drug use.” Morse, 551

U S at 403. In Tinker, the Court observed that the record did
not denonstrate facts which may “reasonably have | ed school
authorities to forecast substantial disruption . . . .” Tinker
393 U. S. at 514.

The Court concludes that a reasonabl eness standard
properly applies to a school’s Fraser determ nation. A rule of
review that would provide no deference to a school’s vulgarity
determ nati on would maxi m ze the protection of students’ First
Amendnent freedons, but at the cost of unduly interfering with a
school’s responsibility to protect students fromlewd or vul gar
speech. Courts nust bal ance the conpeting tensions of
constitutional freedons wwth the role that schools performin
mai nt ai ni ng safe and effective |earning environnments. This
standard is consistent with public school First Amendnent case
| aw, and bal ances the conpeting interests of school nanagenent
with the protection of students’ constitutional rights. A public
school’s decision to censor |ewd or vul gar speech under Fraser is
permssible if the school’s determ nation is an objectively
reasonabl e application of Fraser. A school may not censor speech
under Fraser if the speech cannot reasonably be considered | ewd

or vulgar or if does not “offend for the sane reasons that
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obscenity offends.” Saxe, 240 F.3d at 213.1°

C. Application of Fraser to these Facts

The next question is whether the ban of the “I ¥
Boobi es! (Keep A Breast)” bracelets constitutes an objectively
reasonabl e exercise of a public school’s authority to ban |lewd or
vul gar speech under Fraser. The Court concludes that it does
not .

The justification asserted by the School District in
this litigation is that the word “boobies” is vul gar and
therefore neets the standard of Fraser. Alternatively, the
District argues that the phrase “1I ¥ Boobies!” is vulgar because
it can be viewed as a doubl e entendre.

First, the Court cannot conclude that any use of the
word “boobies” is vulgar and can be banned, no matter what the
context. The word “boobies” in the context of breast cancer

awar eness does refer to a femal e’ s breast. However, the words

15 The plaintiffs’ status as mddl e school students nay
al so be a factor to consider in evaluating the reasonabl eness of
a school’s vulgarity determnation. Cf. Fraser, 478 U S. at 683
(noting that sonme nenbers of the audience were only 14 years
old); Kuhlneier, 484 U S. at 274-75 (noting that the school
newspaper woul d presumably be read by sone high school students’
younger brothers and sisters). The Court notes, however, that
t he bracel ets have been banned at both the m ddl e school and the
hi gh school levels. (N T. 161:11-13.) This fact undercuts the
School District’s argunment that the ban was enacted in response
to special concerns regarding the maturity of m ddl e school
st udent s.
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boob, booby, and bubby have a nunber of possible neanings, and
thus context matters in interpreting the word. According to the
Oxford English Dictionary, the word booby or boobie nay refer to
“a dull, heavy, stupid fellow. a lubber”, a clown, or a
ni nconpoop. It may also refer to the last boy in a school class,
the dunce. A booby is also a type of seabird. The word “boob”
is defined as a slang word for breasts, but may al so be a foolish
m st ake or blunder. (See Ex. Ato Pls.’ Reply.)

These bracel ets have al so been reported and w dely
di scussed in the nedia. Many of these articles contain the

phrase “1 ¥ Boobies!” See, e.q., Peggy Orenstein, Think About

Pink, The New York Times Magazine, Nov. 12, 2010, avail able at
http://ww. nytinmes. con’ 2010/ 11/ 14/ magazi ne/ 14FOB-ww n-t . ht n

(last visited Mar. 29, 2011) (criticizing “sexy cancer” awareness
canpai gns but noting that “1 get that the irreverence is neant to
conbat crisis fatigue, the conplacency brought on by the annual
onsl aught of pink . . . .”7). The nedia al so uses the word
boobi es in other contexts, either to refer to fermal e breasts,

bi rds, or ni nconpoops. ¢

16 Conpare David Bouchier, Qut of Oder; A Day for the
Mar gi nali zed Dad, The New York Tines, June 15, 2003, avail able at
http://ww. nytinmes. com 2003/ 06/ 15/ nyr egi on
/ out - of - order - a-day-for-the-nmargi nali zed-dad. ht Ml (last visited
March 29, 2011) (describing television sitcons as portraying
fathers as “inconpetent boobies”) with Marci Al boher, New
Ventures Help Fight the Frustrations of Fighting Breast Cancer,
The New York Tinmes, Cct. 25, 2007, avail able at
http://ww. nytinmes. conf 2007/ 10/ 25/ busi ness/ smal | busi ness/ 25sbhi z. h
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Second, the phrase “I ¥ Boobies!” in the context of
t hese bracel ets cannot reasonably be deened to be vulgar. “I ¥
Boobies!” is presented in the context of a national breast cancer
awar eness canpai gn. The phrase “1 ¥ Boobies!” is always
acconpani ed by the Foundation’s nane “Keep A Breast.” |If the
phrase “1 ¥ Boobies!” appeared in isolation and not within the
context of a legitimte, national breast cancer awareness
canpai gn, the School District would have a nuch stronger argunent
that the bracelets fall within Fraser. This is not the case
here. One of the bracelets worn by B.H did not even contain the
word “boobies,” but rather said “check yYur self!! (KEEP A
BREAST).” The other bracelets all contained the phrase “Keep A
Breast” and all bore the web address of the Keep A Breast
Foundati on, which provides information on breast cancer
prevention and detection.

Nor is the use of the phrase “I ¥ Boobies!”
gratuitous. The words were chosen to enhance the effectiveness
of the communication to the target audience. There is, of
course, no inherent sexual association with the phrase “I ¥
[ sonething].” For exanple, T-shirts that bear the slogan “I ¥
NY” suggest affinity, not sexual attraction, to New York. The

use of the word “boobies” is directed to the target audi ence of

tm (last visited March 29, 2011) (describing efforts to
encourage wonen to conduct breast self-exam nation).
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teenage girls. The students testified that “boobies” is the word
that they use to refer to their breasts. The phrase is a

short hand way of communicating the inportance of breast cancer
awar eness and of keeping one's breasts healthy.

The School District’s argunent in this litigation that
the bracelets are |l ewd and vul gar also is underm ned by the
School District’s offering several differing reasons to justify
its ban of the bracelets. The School District’s initial
justification was that the bracel ets had been banned because of
student disconfort discussing the human body, inappropriate

coments by students, and because sone M ddl e School teachers

1 The School District has al so argued that the bracel et
ban i s perm ssible because the School District did not engage in
vi ewpoi nt di scrimnation because it recogni zed Breast Cancer
Awar eness Day and encouraged its students to wear pink. For this
proposition, the School District cites Perry Educ. Ass’'n v. Perry
Local Educators’ Ass’n, 460 U.S. 37, 45 (1983). Perry addressed
whet her the First Amendnent had been viol ated when one union with
excl usi ve bargai ni ng power was granted access to a school’s
internal mail system while a rival union was denied access. The
Court concluded that the mail systemwas not a public forum and
the state may draw such distinctions anong unions. 1d. at 55.

At | east one court in this Crcuit has concluded that the Third
Crcuit has not limted Tinker to viewpoint discrimnation or
anal yzed student speech under a forumanalysis. See CH V.
Bridgeton Bd. of Educ., No. 09-5815, 2010 U S. Dist. LEXI S 40038,
at *20 (D.N.J. Apr. 22, 2010).

But even if a separate category was carved out for
vi ewpoi nt neutral regul ation of student speech, it would not be
met here. The bracelets are part of a canpaign to effect a
particul ar heal thcare response to the dangers of breast cancer.
Young girls are encouraged to performself exam nation and to
tal k openly and w thout enbarrassnent about their breasts. These
bracel ets represent a nuch nore particul arized effort to raise
awar eness for early detection than wearing pink on a certain day.
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were personally offended by the bracelets’ “cutesy” treatnent of
breast cancer awareness. The School’s principals testified at
their depositions that the word boobies, and even the web address
keep- a-breast.org, would be “inappropriate.” The School and its
counsel later focused their attention on the double entendre of
the phrase “1 ¥ Boobies!”, although Ms. DiVietro continued to
enphasi ze that the bracel et ban reinforces the School’s purported
discretionary authority to determ ne what is appropriate and
i nappropriate for student dress. (Conpl. ¥ 29; Answer | 29; N T.
211:23-212:1, 224:14-226:19, 228:5-10.)

The School itself used the word “boobies” in a prepared
statenent delivered by a student announcing the bracelet ban. A
school would not have been willing to use I ewd or vul gar | anguage
in a broadcast to its entire student body.!® This supports a
conclusion that the School did not actually consider the word
“boobies” to be vulgar. It appears to the Court that the Mddle
School has used | ewdness and vulgarity as a post-hoc
justification for its decision to ban the bracelets. M.
Braxmer testified that banning these bracelets “makes a

statenent that we as a school district have the right to have

18 The Court notes that in her testinony, Ms. DiVietro
freely referred to the word “boobies,” but was noticeably

unwi I ling to discuss other hypotheticals in open court. In
reference to a hypothetical bracel et addressing testicul ar
cancer, Ms. DiVietro becane unconfortable and explained “1 don’t
know if | can say the word that, you know. . . .” (N T. 225:2-
24.)

33



di scretionary decisions on what types of things are appropriate
and i nappropriate for our school children.” (N T. 228:5-10.)

A court may al so take into consideration that a
school’s decision to ban speech was based on an erroneous

understanding of the law. See Quiles, 461 F.3d at 327 (faulting

| oner court for accepting the school district’s judgenent that a
T-shirt was inappropriate and m sjudging the scope of Fraser).
Public schools do not have the broad authority to nmake

“di scretionary decisions on what types of things are appropriate
and i nappropriate . . . .7 (NT. 228:5-10.) |If this were the
case, public schools would have the authority to ban both

Ti nker’s arm band as well as Cohen’s jacket.

The delay in both enacting the ban and announcing the
ban al so underm nes the School District’s argunment that the
bracelets are lewd and vulgar. The record shows that the
bracel ets becanme popul ar anong students at the beginning of the
2010- 2011 school year, which began August 30, 2010. After the
two plaintiffs wore the bracelets every day until md- to | ate-
Septenber, the School took no action. The ban was never
communi cated directly fromthe adm nistration to the students
until October 27, 2010, which is approximately two nonths after
students began wearing the bracelets to school. In contrast,
after Matthew Fraser delivered his speech, “students appeared to

be bew | dered and enbarrassed by the speech” and the next day one
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teacher “found it necessary to forgo a portion of the schedul ed
class lesson in order to discuss the speech with the class.”
Fraser, 478 U. S. at 678.

For all of these reasons, the Court concludes that it
woul d have been unreasonable for these school officials to
concl ude that these breast cancer awareness bracelets are | ewd or
vul gar under the Fraser standard. Even in a mddle school, these
bracel ets do not “offend for the same reasons that obscenity

of fends.” Saxe, 240 F.3d at 213.

2. Ti nker Anal ysi s

Havi ng concl uded that the bracel ets cannot be banned
under Fraser, the Court must consider whether this speech is
proscri babl e under the Tinker “substantial disruption” analysis.
“[1]f a school can point to a well-founded expectation of
di sruption —especially one based on past incidents arising out
of simlar speech —the restriction may pass constitutional
muster.” Saxe, 240 F.3d at 212. *“As subsequent federal cases
have made clear, Tinker requires a specific and significant fear
of disruption, not just sonme renote apprehensi on of disturbance.”
Id. at 211.

Cases that have applied Tinker have consistently noted
that a general fear of disruption does not constitute the type of

necessary disruption. See Sypniewski v. Warren Hlls Reg'| Bd.
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of Educ., 307 F.3d 243, 255-58 (3d G r. 2002) (concluding that
the district’s ban on the Jeff Foxworthy T-shirt was
unconstitutional because there was no substantial disruption);

C.H v. Bridgeton Bd. of Educ., No. 09-5815, 2010 U. S. Di st.

LEXI S 40038, at *26 (D.N. J. Apr. 22, 2010) (finding no
substanti al disruption where school district only articulated “a
general fear of disruption” where student wore an anti-abortion

arnband); DePinto v. Bayonne Bd. of Educ., 514 F. Supp. 2d 633,

646 (D.N. J. 2007) (finding no “specific and significant fear” of
di sruption where fifth grade students wore buttons to school
depicting the Hitler youth to protest the school’s dress code);

Killion v. Franklin Reg’l Sch. Dist., 136 F. Supp. 2d 446, 456

(WD. Pa. 2001) (concluding that evidence of upset schoo
enpl oyees did not constitute a substantial disruption); Nuxoll wv.

India Prairie Sch. Dist. #204, 523 F.3d 668, 674 (7th Gr. 2008)

(noting that synptons of substantial disruption are akin to
synptons of a “sick school”).

There is no evidence before the Court of any incidents
that caused the type of disruption required by Tinker. Notably,
there were no incidents presented to the Court of any disruption
prior to the School’s bracelet ban. In md- to | ate-Septenber, a
handful of teachers of the 120 teachers approached the
adm nistration to seek guidance regardi ng the School’s policy

towards the bracelets. At this point, the bracelets had been on
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canpus for at |east two weeks w thout any evidence of disruption.
Despite any incidents that woul d suggest a problem the School
banned the bracel ets wi thout any official announcenent. At the
time of the ban, the School had at nobst a general fear of

di srupti on.

After the ban was enacted, two incidents took place
that are related to the bracelets. During Ms. Braxneier’s
Oct ober 28, 2010 conversation with a student about her “I ¥
Boobi es! (Keep A Breast)” bracelets, the student stated that she
bel i eved one or possibly nore boys had nmade renmarks to girls
about their “boobies” in relation to the bracelets. Second, on
or about Novenber 16, 2010, the M ddl e School adm nistrators
received a report that two female students were di scussing the
bracelets at lunch. A boy sitting wwth theminterrupted and nade
statenments such as “1 want boobi es” whil e making i nappropriate
gestures with two spherical candies. The boy admtted to the
i ncident, and he was suspended for a day. (Braxneier Dep.

14: 24-15: 3, 16:9-17:5.)

Even ignoring the lack of justification for the initial
ban under Tinker, the two events in Cctober and Novenber fail to
create a “substantial disruption.” Such isolated incidents are
well within a school’s ability to maintain discipline and order
and they did not cause a disruption to the School’s | earning

environment. Accordingly, the Court concludes that the School’s
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ban of these bracelets was not justified under Tinker.

The Court, therefore, concludes that the plaintiffs
have denonstrated a reasonable |ikelihood of success on the
merits that the School District violated their First Amendnent

rights.

B. | rreparable Harm

The second requirenent for a prelimnary injunction is
a showing that the plaintiff will suffer irreparable harmif an
injunction is not issued. It is well-established that “the | oss
of First Amendnent freedons, for even mninmal periods of tine,

unquestionably constitutes irreparable injury.” Elrod v. Burns,

427 U. S. 347, 373 (1976). In this case, the plaintiffs have been
directly penalized by the suspensions as well as by the ongoing
restraint of the freedomto wear these breast cancer awareness

br acel et s.

C. Bal ance of Harm and Public | nterest

The remaining two factors, bal ance of harm and public
interest, also favor the plaintiffs. The Court first considers
“whet her granting prelimnary relief wll result in even greater

harmto the nonnoving party.” Allegheny Inc. v. DQE, Inc., 171

F.3d 153, 158 (3d Cir. 1999). The Court is satisfied that the

continued denial of the plaintiffs’ First Amendnent rights
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out wei ghs any harmthe School District may suffer by suspending
this ban pending the final outconme of this litigation. The
School has expressed concern that if the ban is lifted, then
students will try to test the perm ssible boundaries wth other
clothing. Nothing in this decision prevents a school from making
a case by case determnation that sonme speech is | ewd and vul gar
whil e other speech is not. It should be clear, however, that a
school nust consider the contours of the First Amendnent before
it decides to censor student speech.

Li kew se, the public’s interest favors the protection
of constitutional rights in the absence of legitimte

countervailing concerns. See Council of Alternative Politica

Parties v. Hooks, 121 F.3d 876, 884 (3d Gr. 1997).

| V. Concl usi on

The Court concludes that the plaintiffs have satisfied
their burden and are entitled to a prelimnary injunction to
enjoin the Mddle School fromenforcing its prohibition of the
breast cancer awareness bracelets at issue in this case. As
this is a non-commercial case involving a relatively small anount
of noney, and the bal ance of hardships favors the plaintiffs, the
Court waives the Rule 65(c) security bond requirenent. Elliot v.

Ki esewetter, 98 F.3d 47, 59-60 (3d G r. 1996).
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An appropriate Order shall issue separately.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
H, et al. : ClVIL ACTI ON
V. :

EASTON AREA SCHOOL DI STRICT - NO. 10- 6283
ORDER

AND NOW this 12th day of April, 2011, upon
consideration of the plaintiffs’ Mtion for Prelimnary
| njunction (Docket No. 2), the opposition, and reply thereto, and
foll ow ng an evidentiary hearing on Decenber 21, 2010, and oral
argunent held on February 18, 2011, and for the reasons stated in
a nmenorandum of today’'s date, I T IS HEREBY ORDERED t hat the
plaintiffs’ notion is GRANTED. The defendant is hereby ENJO NED
from suspendi ng, threatening to suspend, or otherw se punishing
or disciplining the plaintiffs for wearing the bracel ets
presented to the Court in this case. The Court waives the Rule

65(c) security bond requirenent.
BY THE COURT:

/s/ Mary A. MlLaughlin
MARY A. McLAUGHLI N, J.




