IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HARTFORD CASUALTY | NSURANCE CO. Cl VIL ACTI ON
V.

DENTAL ORGANI ZATI ON FOR )
CONSCI QUS SEDATI ON, LLC ) NO. 10-3483

VEMORANDUM

Bartle, C. J. April 1, 2011
Plaintiffs Hartford Casualty Insurance Co. ("Hartford")

brings this diversity action agai nst defendant Dental

Organi zation for Conscious Sedation, LLC ("DOCS'), for a

declaration that Hartford is not obligated to defend or indemify

DOCS in connection with the clains asserted against DOCS in

Col eman v. Dental Organi zation for Conscious Sedation, LLC, et

al., No. 10-798 (E.D. Mb., filed Apr. 30, 2010), now pending in
the United States District Court for the Eastern District of
M ssouri. DOCS responded with a counterclaimfor a declaration
that Hartford has a duty to defend and i ndemmify DOCS agai nst
t hose cl ai ns.

Now before the court is the notion of Hartford under
Rul e 56 of the Federal Rules of Civil Procedure for summary
judgment that it has no duty to defend or to indemify and the
notion of DOCS for summary judgnent that Hartford has a duty to
def end.



On March 8, 2010, Sarah Coleman filed a conpl aint
agai nst DOCS and vari ous ot her defendants involved in DOCS s
business in the Crcuit Court of St. Louis County, Mssouri (the

"Col eman conplaint”). See Coleman v. Dental Organization for

Consci ous Sedation, LLC Cause No. 10SL-CC00975 (Mb. Cir. Ct.
filed March 8, 2010). DOCS has since renoved that action to the
United States District Court for the Eastern District of

M ssouri. See Coleman v. Dental Organization for Conscious

Sedation, LLC, et al., No. 10-798 (E.D. Md., filed Apr. 30,

2010).

The Col eman conpl aint all eges that DOCS wongfully
caused the death of John Col eman, the plaintiff's husband, during
a dental procedure perforned by Dr. Guilan Norouzi, D.D.S., who
is not a naned defendant. The Col eman conpl aint all eges that
DOCS is a conpany that markets and sells to dentists sedation
dentistry products, including waiting room guides, manuals, DVDs,
posters, wheelchairs, dental chair pads, energency resuscitation
kits, drug cabinets, paperwork, and consci ous sedation protocols
but not the actual sedation nedicines. The Col eman conpl ai nt
al so avers that "DOCS of fers nmenbers services designed to assess
the requirenments for conscious sedation in nenbers' states of
residence.” In her conplaint, Coleman brings clains for strict
liability of unreasonably dangerous products, protocols, and
i nstructions, negligence in the marketing and sale of its
products and protocols to dentists w thout proper warnings, and

"aggravating circunstances.”



In the spring of 2010, DOCS demanded that Hartford
defend and indemify it in the Col eman suit under its Business
Liability Policy and Unbrella Policy with Hartford. Hartford
declined coverage of the clains raised in the Col eman conpl ai nt
based on various exclusions in the two policies. This |awsuit
f ol | owed.

We grant a notion for sunmary judgnment only "where the
pl eadi ngs, depositions, answers to interrogatories, adm ssions,
and affidavits show there is no genuine issue of nmaterial fact
and that the noving party is entitled to judgnent as a matter of

law. " Azur v. Chase Bank, USA, Nat'l Ass'n, 601 F.3d 212, 216

(3d Cr. 2010) (internal quotation marks omtted); see also Fed.
R GCv. P. 56(c)(2). W viewthe facts and draw all inferences

in favor of the non-noving party. Boyle v. County of Allegheny

Pennsyl vania, 139 F.3d 386, 393 (3d Cr. 1998).

The undi sputed facts are as follows. Hartford issued
to DOCS a Business Liability Policy, Policy No. 13 SBA PZ 1667,
Form No. SS 00 08 04 05, and an Unbrella Policy, Form No. SX 80
02 0405, which were both in effect when John Col eman underwent
the dental procedures in issue. Pursuant to the Business
Liability policy, Hartford agreed to "pay those suns that the
i nsured [DOCS] becones legally obligated to pay as danmages
because of 'bodily injury,' 'property danmage' or 'personal and
advertising injury' to which this insurance applies. W wll
have the right and duty to defend the insured [ DOCS] agai nst any

"suit' seeking those damages.” The Unbrella Policy provides
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coverage for any damages in excess of those covered by the
Busi ness Liability policy.! The policies, however, exclude
certain coverages. The Business Liability Policy, under the
headi ng " Prof essional Services Exclusion,” elimnates coverage

for:

"Bodily injury,"” "property danage" or
"personal and advertising injury" arising out
of the rendering of or failure to render any
prof essional services. This includes but is
not limted to:

(4) Medical, surgical, dental, ex-ray or
nursi ng services, treatnent, advice or

i nstruction;

(5) Any health or therapeutic service,
treatment, advice or instruction; [and]

(ib) Services in the practice of pharnacy.
Anot her exclusion in both the Business Liability and Unrbrella
policies, titled the "Consulting Errors Exclusion,” provides

t hat :

Thi s i nsurance does not apply to any
liability for "bodily injury,” "property
damage" or "personal and advertising injury”
arising out of:
1. An error, om ssion, defect or deficiency
in"

a. Any test performed; or

b. An evaluation, a consultation or

advi ce given, by or on behalf of

any insured; [or]
2. The reporting of or reliance upon any such
test, evaluation, consultation or advice.

1. The Unbrella Policy provides that "W will pay those suns
that the '"insured [DOCS] becones legally obligated to pay as
‘damages' in excess of the 'underlying insurance' or of the

"sel f-insured retention' when no 'underlying insurance' applies,
because of 'bodily injury,' 'property damage' or 'personal and
advertising injury' to which this insurance applies caused by an
‘occurrence. ' "
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In this diversity action, we apply the substantive | aw

of the forumstate, that is, Pennsylvania. Nationw de Mit. Ins.

Co. v. Buffetta, 230 F.3d 634, 637 (3d Cr. 2000) (citing Erie

R R Co. v. Tonpkins, 304 U S. 64, 78-80 (1938)). Under

Pennsylvania |law, an insurer's duty to defend and i ndemify the
insured may be properly resolved in a declaratory judgnment

action. Am and Foreign Ins. Co. v. Jerry's Sport Center, Inc.,

948 A 2d 834, 845 (Pa. Super. C. 2008). "In such actions, the
all egations raised in the underlying conplaint alone fix the

insurer's duty to defend.” Erie Ins. Exch. v. daypoole, 673

A. 2d 348, 355 (Pa. Super. C. 1996) (en banc) (enphasis added).

A duty to defend against a third party conplaint will arise "so
long as it appears on the face of [the conplaint] that the

all egations 'may potentially come within the coverage of the
policy,'" even if those clains are "'groundless, false or
fraudulent.'" DecisionOne Corp. v. ITT Hartford Ins. G oup, 942

F. Supp. 1038, 1040 (E.D. Pa. 1996) (quoting Heffernan & Co. V.

Hartford Ins. Co. of Am, 614 A 2d 295, 298 (Pa. Super. C

1992)); Am_Contract Bridge League v. Nationwide Mut. Fire Ins.

Co., 752 F.2d 71, 75 (3d Gr. 1985) (quoting Gedeon v. State Farm

Mut. Auto. Ins. Co., 188 A 2d 320, 321 (Pa. 1963)). \Were there

are multiple clainms for relief and at | east one claimcould be
construed as potentially falling within the scope of the policy's
coverage, "the insurer [has] a duty to defend until it [can]

confine the claimto a recovery excluded fromthe policy."



Scl abassi v. Nationwide Mut. Fire Ins. Co., 789 A 2d 699, 703 n.2

(Pa. Super. Ct. 2001). If there is no duty to defend, there, of

course, is no duty to indemify. See Scopel v. Donegal Mit. Ins.

Co., 698 A 2d 602, 605 (Pa. Super. C. 1997). |If a duty to
defend exists, the duty to indemify nust await a determ nation
whether liability was found in the underlying action with respect

to any cl ai munder the insurance policies. See Heffernan & Co.

v. Hartford Ins. Co. of Anerica, 614 A 2d 295, 298 (Pa. Super.

1992); United Services Auto. Ass'n v. Elitzky, 517 A 2d 982, 992

(Pa. Super. 1986).

Hartford contends that the clains in the Col eman
conpl aint are excluded from coverage by both the Professional
Services Exclusion and the Consulting Errors Exclusion. It
mai ntai ns that the Col eman conplaint alleges that the injury
arose fromthe protocols and gui dance that DOCS gave, which in
Hartford's view is dental advice within the neaning contenpl ated
by the Consulting Errors Exclusion. Hartford also argues that
t he Professional Services Exclusion bars coverage because the
protocols on which Dr. Norouzi relied constitute professional
services in the nature of nmedical or dental instruction. DOCS
counters that the Col eman conplaint alleges nore than faulty
protocols and that, even if only its protocols give rise to
liability, such protocols do not constitute dental advice or
instruction within the neaning of the policy exclusions.

The determ nation of the proper coverage of an

i nsurance contract is a question of law for the court. Pac.
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Indem Co. v. Linn, 766 F.2d 754, 760 (3d G r. 1985); 401 Fourth

St., Inc. v. Inv. Ins. Goup, 879 A 2d 166, 171 (Pa. 2005). The

primary goal of interpretation is to "ascertain the parties

intentions as manifested by the policy's terns.” Kvaerner Metals

Div. of Kvaerner U.S., Inc. v. Commercial Union Ins. Co., 908

A.2d 888, 897 (Pa. 2006); see also Pac. Indem, 766 F.2d at 761

When the | anguage of the policy is clear, we give effect to its
pl ain meaning. An insurance policy "is to be construed in favor
of the insured to further the contract's prinme purpose of

i ndemmi fication and against the insurer, as the insurer drafts

the policy, and controls coverage."” 401 Fourth St., 879 A 2d at

171; see also Pac. Indem, 766 F.3d at 761. Policy |anguage is

anbiguous if it is "reasonably susceptible of different
constructions and capabl e of being understood in nore than one

sense." Madison Constr. Co. v. Harleysville Mut. Ins. Co., 735

A.2d 100, 106 (Pa. 1999) (internal quotation marks omtted). In
its interpretation of the insurance contract, a court nust
construe any such anbi guous | anguage in favor of coverage. See
id.

Inits claimfor strict liability, the Col eman
conplaint alleges that:

31. DOCS as a supplier of products,
protocols and instructions is liable to
plaintiff under Mssouri law in that:
a) DOCS sold a defective, unreasonably
danger ous product that was in
substantially the same condition at the
time it was used by Norouzi, and
b) DOCS supplied a product that was
unr easonabl y dangerous when put to a
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reasonably antici pated use, and DOCS
failed to give an adequate warni ng of
sane,
32. DOCS, and thereby all defendants,
provi ding a defective and unreasonably
danger ous product that was sold w thout an
adequat e warni ng, caused or contributed to
cause the death of John Col eman. .
Hartford argues that John Col eman's death and any liability
arising therefromwas precipitated only by the advice and
i nstruction provided by DOCS and not any products provided by
them Hartford, however, inproperly reaches outside the four
corners of the conplaint. The conplaint alleges defects in
"products, protocols and instructions" DOCS supplied (enphasis
added). In the present posture, we nust accept this avernent of
the Coleman plaintiff's pleading even if it turns out to be

"groundl ess, false or fraudulent.” DecisionOne Corp., 942 F.

Supp. at 1040. Products are clearly outside of the | anguage of
either the Consulting Errors Exclusion or the Professional
Servi ces Exclusion. Because the Col eman conpl ai nt all eges at

| east sone clains that fall within the policies' coverage,
Hartford is obligated to defend DOCS in that underlying action.
See Am_Contract Bridge League, 752 F.2d at 75.

Thus, we need not deci de whet her any defective or
deficient protocol supplied by DOCS is covered by Hartford's
policies. Wile we do not have before use the | anguage of any
protocol, the Coleman plaintiff clearly considers the DOCS
"protocol s" to be different from"instructions” which are |isted

separately fromprotocols in the conplaint and which are excl uded



from coverage. Moreover, we need not deci de whether the
protocol s constitute dental advise, which is excluded, or whether
the contents of a protocol is sinply information about a
procedure for the dentist to consider in deciding whether to
utilize it, much like the information found on the | abel of a
pill bottle.

Whet her Hartford will be obligated to indemify DOCS in
the event of an award is not ripe at this tinme and can only be

determned if and when any such award is made. See Heffernan &

Co., 614 A 2d at 198.
Accordingly, we will grant the notion of DOCS for
partial summary judgnent declaring that Hartford has a duty to

defend DOCS in Coleman v. Dental O gani zation for Consci ous

Sedation, LLC, et al., pending in the United States District

Court for the Eastern District of Mssouri. W wll deny
Hartford's notion for sunmary judgnment on the issue of the duty
to defend and hold in abeyance its notion on the issue of

indemmity until the underlying action is resolved.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
HARTFORD CASUALTY | NSURANCE CO. Cl VIL ACTI ON
. )
DENTAL ORGANI ZATI ON FOR )
CONSCI QUS SEDATI ON, LLC ) NO. 10-3483
ORDER

AND NOW this 1st day of April, 2011, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of defendant Dental Organization for
Consci ous Sedation, LLC for partial summary judgnment (Doc. No.
16) i s GRANTED,

(2) plaintiff Hartford Casualty Insurance Co. has a
duty to defend Dental Organization for Conscious Sedation, LLC
("DOCS") in connection with the clains asserted agai nst DOCS in

the action captioned Colenman v. Dental Organization for Conscious

Sedation, LLC, et al., No. 10-798 (E.D. Md., filed Apr. 30,

2010), presently pending in the United States District Court for
the Eastern District of Mssouri;

(3) the notion of plaintiff Hartford Casualty
| nsurance Co. for summary judgnent is DENIED on the issue of its
duty to defend DOCS; and

(4) the notion of plaintiff Hartford Casualty

| nsurance Co. for summary judgnent on the issue of its duty to



indemmify DOCS is held in abeyance until the underlying actio

captioned Coleman v. Dental Organization for Conscious Sedati

n

on,

LLC, et al., No. 10-798 (E.D. Mo., filed Apr. 30, 2010),

presently pending in the United States District Court for the
Eastern District of Mssouri, is resolved.

BY THE COURT:

[s/ Harvey Bartle III

C J.



