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After their enploynment was term nated as part of a
reduction-in-force(“RIF’), four plaintiffs filed suit agai nst
their former enployer, PQ Corporation, alleging that they were
sel ected because of their age in violation of state and federal
law. The case was tried twice. At the first trial, the jury
decided in favor of the defendant and against one plaintiff, Mry
El l en Cal |l aghan (who was the office manager while the other
plaintiffs were all research scientists), but could not reach a
verdict wwth regard to the other plaintiffs. A second plaintiff,
Ernest Senderov, settled with the defendant before the second
trial. At the second trial, the jury ruled in favor of the
remai ning plaintiffs, Bonnie Marcus and Roman Wpart, and agai nst
t he defendant, and awar ded consi derabl e damages for front-pay,
back pay, and enotional distress. Post-trial notions were filed
by both the plaintiffs and the defendant and are addressed in
this nmenorandum all further references to the plaintiffs are to

Ms. Marcus and M. Wpart.



Mbtions as to Liability

The defendant argues that no reasonable jury could have
found in favor of the plaintiffs because the plaintiffs did not
establish that simlarly situated workers who were sufficiently
younger were treated nore favorably or that the plaintiffs were
term nat ed because of their age. | disagree. The R F was
i npl emented in May of 2005, and a total of 29 enpl oyees | ost
their jobs, including Ms. Marcus, who was 60 years old at the
time (wwth 11 years at PQ, and M. Wpart, who was age 56 (with
7 years at PQ. Both plaintiffs worked as research chem sts. At
trial the plaintiffs presented evidence fromwhich the jury
reasonably coul d conclude that only four of the 14 enpl oyees in
the plaintiffs’ departnment lost their jobs; that the selected
four were all over the age of 55; and that significantly younger
enpl oyees (including Erin Fisher (age 35), Phil Connolly (age
47), Pam Kl i pstein (age 43) and Ed Myszak (age 54, six years
younger than Ms. Marcus)) took over the bul k of the duties
previously perfornmed by the plaintiffs. The plaintiffs also
produced evi dence casting doubt on the defendant’s proffered
princi pal reason for the termnations: that funding ended for
the projects on which plaintiffs worked. The plaintiffs’
exhi bits included docunents supporting their claimthat at |east
sone of the projects did continue after the RIF, that the

plaintiffs were selected for term nation before final decisions



were made as to which projects would continue, and that
significantly younger enployees were retained despite funding for
their positions comng fromthe same source. Wen viewed in the
light nost favorable to the plaintiffs, the evidence supports the
verdict that age was a but-for factor in the plaintiffs’
termnation, and that the verdict was not contrary to the great
wei ght of the evidence. | amsatisfied that the finding of
liability should not be disturbed.

In the same vein, | amnot inclined to disturb the
jury’s finding that the defendant’s actions were willful. The
evi dence adduced by the plaintiffs, which the jury was entitled
to credit, suggested that the defendant was well aware of the
ages of the enpl oyees selected for termnation or retention and
consistently ended the enpl oynent of the ol der enployees. This
satisfies the requirenent of a knowi ng violation of the statute.

The defendant al so argues that legal error in the
Court’s charge to the jury requires a newtrial (or two new
trials, as the defendant argues that liability and danages phases
shoul d have been tried separately, an argunent that | reject as
unwarranted in this case). | amsatisfied that the jury charge
on the whole fairly instructed the jury as to the relevant |aw.
The jury was instructed that the plaintiffs had to prove that
their age was a decisive factor or a “but for” cause in the

term nation of their enploynent, and that “the defendant had a



right to hire and fire its enpl oyees whenever they wanted to, as
long as they didn't do it because of age.” | am not persuaded
that a separate charge on the business-judgnent rul e would have
been appropriate in this case, where the plaintiffs took the
position that the defendant’s articul ated reasons for selecting
the plaintiffs were not worthy of belief.

The defendant al so objects to what it refers to as a
“cat’s paw’ instruction, where | instructed the jury that:

it is the position of the plaintiffs that an additi onal
reason for believing that there was age discrimnation
in this case, you have the evidence that a coupl e of

t hese enpl oyees, other enpl oyees, had made

di scrimnatory remarks on other occasions, or had acted
to discrimnate on the basis of age as to ot her

enpl oyees, and it is the plaintiffs' position that

t hose, one or nore of those persons were involved in

t he chain of decisions which led to the decision to
discrimnate in this case. Qoviously, if you concl ude
that an enpl oyee who's had a role in the final decision
to termnate the plaintiffs, was shown to have been
inclined to discrimnate on the basis of age, that
woul d be an inportant factor to consider. It is the
position of the defendant[], No. 1, that the all eged

di scrimnation on earlier occasions was rather trivial
and happened so |long before, that it doesn't say nuch
about the attitude of the persons in 2005, and
primarily it's also the position of the defendant that
t he evi dence establishes very clearly that these people
who had previously discrimnated were not involved in
the decision which led to the -- any of the decisions
which led to the discharge of these plaintiffs. 1"l

| eave that to you to sort out.

Whet her or not this was a “cat’s paw’ instruction, see Root

v. Keystone Helicopter Corp., 2011 W 144925 (E.D. Pa. Jan. 18,

2011) (defining a “cat’s paw’ theory as one where a bi ased

subordi nate wi t hout deci sion-nmaking authority uses the fornal
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deci sion nmaker as a dupe to trigger a discrimnatory action), |
believe that it accurately sunmarized the positions of the
parties and was relevant for the jury to consider as part of
whet her age discrimnation was the reason for the plaintiffs
termnation. Simlarly, the defendant’s objection to the

adm ssion of evidence of what it refers to as “stray renmarks” as
to age discrimnation does not provide a basis for disturbing the
finding of liability, and | amconvinced that it was proper to
excl ude any evidence of the first trial, which would only have

Il ed to confusion and specul ation by the second jury. In sum
upon consideration of all of the arguments put forth by the

def endant, | am unpersuaded that the jury s verdict should be

di st ur bed.

Mbtions as to Danmges

The plaintiffs have filed notions to amend the order of
judgnment to include |iquidated danages (pursuant to the jury’s
finding of wilfulness), and to include pre-judgnent and post-
judgnent interest and to account for negative tax consequences.
The defendants have filed notions for remttitur or newtrial and
to set aside the judgnent to elimnate the jury’s front-pay

award. The jury found the damages to be as foll ows:



As to plaintiff Bonnie Marcus:

1) Back- Pay and Benefits $ 667,903.00
2) Front-Pay and Benefits $ 667,903.00
3) Enotional Distress $1, 500, 000. 00
4) Tot al : $2, 835, 806. 00

As to plaintiff Roman Wpart:

1) Back- Pay and Benefits $ 189, 990.00
2) Front-Pay and Benefits $ 376,646.00
3) Enotional D stress $2, 000, 000. 00
4) Tot al : $2, 566, 636. 00

The def endant does not contest the amount of back-pay
and benefits awarded to M. Wpart, and that award will not be
di sturbed. Wth regard to Ms. Marcus, the jury accepted the
plaintiff’s evidence as to the anmount of |ost wages. It was the
def endant’s burden to establish that Ms. Marcus failed to
mtigate her damages and the expert witness on mtigation did not
address Ms. Marcus’s specific situation, instead essentially
testifying as to the average tinme for those unenpl oyed to obtain
new positions. It was within the province of the jury to decide
whet her Ms. Marcus took reasonabl e steps to secure new
enpl oynment, and they apparently found in her favor.

Wth regard to the award of front-pay and benefits, the
parties disagree as to the proper role of the jury. The
def endant takes the position that front-pay is an equitable
remedy properly entrusted to the Court, and that the jury' s award

was in an advisory capacity that the Court should disregard or
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substantially reduce. The plaintiffs argue that only the
guestion of whether reinstatement is avail able as an equitable
remedy is for the Court; if reinstatenment is not feasible (and no
one in this case argues that it is), then the anount of front-pay
and benefits is for the jury to determne. The law of the Third
Crcuit is not entirely clear on this issue, but either way | am
not inclined to change the anount awarded; although generous, it
is not unduly so. | also note in general with regard to the
econom ¢ danmages that the jury seens to have followed the
evidence laid out by the plaintiffs during trial and used that as
the basis for the awards and the defendant had the opportunity to
present its own evidence for the jury to consider. However, the
sanme cannot be said of the awards for enotional distress.
Especially in light of the substantial econom c damages
awarded, the jury’'s award of a total of $3.5 mllion for non-
econom ¢ damages shocks the conscience of the Court. The
plaintiffs novingly testified as to the devastating effect of
| osing their enploynent on the basis of age, and the jury may
have been particularly affected by M. Wpart’'s testinony with
regard to the significant changes in his standard of |iving, but
nmost of these danmages are made up for by the awards for back- and
front-pay. On balance, | conclude that the maxi mum perm ssible
award for enotional distress danmages that the record woul d

support is $50,000 for Ms. Marcus and $100,000 for M. Wpart.



Accordingly, the defendant's notion for a newtrial will be
granted unless, within 30 days, the plaintiffs accept a reduction
in the award to this anount.

Finally, I find it unnecessary to anmend the judgnent to
account for pre-judgnent interest or negative tax consequences as
any increased award woul d represent a windfall to the plaintiffs,
particularly in light of the fact that the jury' s finding of
W llfulness will double the award of back-pay and benefits.

Post -judgnent interest will be awarded at the rate provided for
in 28 U S.C § 1961.

An order will be entered.

BY THE COURT:

[s/ John P. Fullam
John P. Full am Sr. J.
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AND NOW this 17th day of February 2011, upon

consideration of the post-trial notions and the responses

t her et o,

1

| T 1S hereby ORDERED

That Plaintiffs’ Mtion to Anmend/ Correct Order of
Judgnent to Include Liquidated Damages (Document No.
174) is GRANTED. The judgnent will be anended to

i nclude an award of |iquidated danages equal to the
anount of the awards for back-pay and benefits.

That Defendant’s Mdtion for Judgnent as a Matter of Law
or New Trial or Remttitur (Docunent No. 176) is
GRANTED | N PART AND DENI ED I N PART as foll ows:

a. The notion for judgnent as a natter of lawis
DENI ED.

b. The notion for a newtrial as to liability is
DENI ED.

C. The notion for a newtrial is GRANTED with
respect to damages, unless, within 30 days,
the plaintiffs accept a remttitur, l[imting
the award for enotional distress to $50, 000
for Bonnie Mrcus and $100, 000 for Ronman

Wpart.

That Defendant’s Mdtion to Set Aside Judgnent to
Elimnate Jury’'s Front Pay Advisory Verdict (Docunent
No. 178) is DEN ED

That Plaintiffs’ Mdtion to Mold the Verdict to Include
Pre- Judgnent and Post -Judgnent Interest and to Account
for Negative Tax Consequences (Docunment No. 179) is
DENI ED, except to the extent that post-judgnment



interest wll be awarded at the rate specified in 28
US C § 1961.

That Plaintiffs’ Mtion for Bond, or Alternatively, to
Lift the Stay of Execution (Docunment No. 206) is
DI SM SSED AS MOOT.

That an anended judgnent in accordance with the
foregoing will be entered once it is determ ned whet her
the plaintiffs accept the remttitur.

That the plaintiffs may file a renewed notion for
counsel fees wthin 20 days.

BY THE COURT:

[s/ John P. Fullam
John P. Full am Sr. J.
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